
So 7/2019 - Nam thiJ Mtffli bon 

•J!n(|d iiuttt 

DANH GIA PHAP LUAT DIEU CHINH HOAT DONG DAU TU 
CHUTNG KHOAN CUA NGAN HANG THUONG MAI TAI VIET NAM 

VA MOT SO KIEN NGHj 

Nguyen Thi Thanh Tii' 
Tdm tdt: Hogt dgng ddu tu chung khoan cua ngdn hdng thuang mai (NHTM) duac hieu Id su 

tham gia cua NHTM mgi cdch true Hep vd gidn tiep vdo hoat dong mua bdn chung khoan vd mgt s6 
hogt dgng lien quan chung khodn khde nhdm thu lgi nhuan. Hien nay, phdp lugt Viet Nam da cd nhiiu 
quy dinh ve ITnh vuc ndy, tgo ca saphdp ly de NHTM thuc hien cdc hogt dong ddu tu chung khodn, 
da dgng hod hogt dong. Tuy nhien, phdp lugt vdn cdn nhieu quy dinh cdn bdt cdp, hgn che, dnh 
huang den hieu qud hogt dgng ddu tu chimg khodn cua NHTM Bdi viit tap trung ddnh gid phdp 
lugt dieu chinh hogt dgng ngdn hdng thuang mgi (NHTM) true tiip thuc hien hogt dgng ddu tu 

I chiing khodn tren thi Puang tren cd hai phuang dien uu diem vd hgn chi Cdc ddnh gid phdp lual 
vd kien nghi tap trung vdo dieu kien, gioi hgn, trinh thuc thuc hien vd hogt dong qudn ly nhd nude 
doi vai hogt dgng ddu tu chimg khodn do cdc NHTM thuc hien. 
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Abstract: Investment in to stocks of commercial banks means the direct or indirect participation 
of commercial banks in purchasing stocks and other related-stock activities to get benefits. Now, 
Vietnam's Law has many legal regulations on this issue lo create legal ground for commercial banks 
to carry out activities in stock investment, diversify activities. However, there are shortcomings, 
limitations in regulations affecting the effectiveness of the stock investment made by commercial 
banks. The article focuses on assessing the law adjusting activities of commercial banks which 
directly make stock investment in the market in negative and positive aspects. Legal assessment and 
recommendations focus on conditions, limitations and procedure of implementation and state 
management activity over the stock investment made by commercial banks. 
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Hoat dong diu tu chiing khoan ciia NHTM hien hoat dpng dau tu, hoat dong dau tu chirng 
duac hilu la sy tham gia cua NHTM mot each khoan phan io?i thanh dau tu tryc tiep va diu tu 
true tilp va gian tilp vao hoat dpng mua ban gian tiep, Trong do, dau tu gian tiep la hinh thuc 
chirng khoan va mgt s6 hoat dpng lien quan chirng dautuxuatphattirmohinh ngan hang da nang ban 
khoan khac nhlm thu lai nhuan. phin tai Viet Nam-, theo md hinh nay, NHTM bit 

Hoat dpng diu tu chiing khoan ciia NHTM, buoc phai thanh lap cdng ty chirng khoan tryc 
nlu can cir vao san phim dau tu cd the phan loai thudc de thyc hien hoat dgng kinh doanh chiing 
thanh hai nhdm, diu tu chiing khoan von va diu tu khoan. Tuy nhien, trong pham vi nghien ciiu ciia 
chiing khoan na. Can cir vao phuang thirc thyc bai viet, npi dung phap luat ve hoat dgng dau tu 

' Thae sy, Truang Dai hpc Luat Ha Noi. 
- Sy tham gia cua ngan hang trong hoat dong chung khoan tren thg gioi hien nay t6n tai_ hai mo hinh: (i) Mo hinh 
ngdn hdng da ndng hodn lodn Diroc ap dung tai cac nuac Bac Au, Ha Lan, Thuy ST, Ao, tai Chau A co An Dp, 
Philippin, mo hinh nay khong co sy tach bach nao giCra hoat dpng ngan hang va chirng khoan. NHTM khong nhttng 
duoc boat dpng trang ITnh vuc tiSn te ma c6n duac hoat dpng frong ITnh vuc chung khoan va bao hiem; (li) Mo hinh 
da ndng mot phdn: Cac ngan hang muln hoat d6ng trong ITnh vuc chiing khoan phai thanh lap cong ty con- cong 
ty chimg khoan, hoat dong doc lap. Mo hinh nay duac ap dung a Anh va nhimg nu6c co quan he gan gui vai Anh 
nhu Canada, Uc. 
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chung khoan gian tiep cua NHTM khdng dupe de 
cap va nghien ciru. Cac danh gia chi tap trung vao 
ndi dung phap luat ve hoat dpng dau tu chiing 
khoan true tiep ciia NHTM. 

Hoat dgng dau tu chirng khoan ciia N HTM co 
dac trung co ban la tinh chat riii ro. Ngan hang 
vdi vai tro la trung gian tai chinh, nguon vdn huy 
dpng chiem ty trpng Idn. Viec sir dung von ciia 
ngan hang vao hoat dong dau tu chung khoan ham 
chiia xung dot Igi ich giua ngudi gui tien va ngan 
hang. Bdi tinh riii ro ciia hoat dgng dau tu chiing 
khoan ma nhieu nha nghien ciru nhu Tabarrok 
(1998)\ Lia K.Thomas (2005)\ Bierman Harold 
(2003), dac biet sau khiing hoang kinh te 1929 -
1933, Quoc Hpi My thong qua dao luat Glass -
Steagall, nhieu chuyen gia cho rang can tach bach 
hoat dgng ngan hang dau tu (trong do quan trgng 
la hoat dong dau tu chiing khoan) va hoat dpng 
cua NHTM. 

Xuat phat tir tinh chat riii ro cua hoat dong dau 
tu chirng khoan do NHTM thyc hien, noi dung va 
miic tieu ciia phap luat dieu chinh hoat dpng nay 
cQng CO dac thii nhat dinh, Phap luat dieu chinh 
hoat dong dau tu chting khoan ciia NHTM khong 
chi thiet lap ca sd de NHTM thuc hien hoat dpng 
dau tu chiing khoan, ma han the, phai tao lap ra 
cac gidi han, bien phap bao dam an toan va ca che 
de c0 quan quan ly thuc hien hoat dpng giam sat, 
hudng den muc tieu giam thieu rui ro ho^t dpng, 
an toan he thdng. Xac dinh dupe dac thu nay cung 
chinh la ca sd de danh gia hieu qua dieu chinh ciia 
phap luat ve hoat dpng dau tu ciia NHTM. 

I. Mpt so danh gia ve phap luat dieu chinh 
hoat dgng dau tu- chirng khoan cua Ngan hang 
thirffng mai tai Viet Nam 

Ve uu diem, nhin chung, phap luat ngan hang 
hien nay da dat dupe mgt so ket qua nhat dinh 
trong dilu chinh hoat dgng dau tu chung khoan 
ciia NHTM, cu the: 

Tnrdc h^l, qua danh gia co the nhan thay viec 
phat triln md hinh ngan hang da nang mpt phan 
hien nay trong quan ly he thong ngan hang la hoan 
toan phii hop vdi dieu kien kinh te -- xa hgi, thyc 
trang va muc tieu phat trien thi truong tai chinh ~ 
tiln te d Viet Nam trong giai doan tritdc day va 

hien nay. Nen tai chinh Viet Nam cdn non tre, 
dang trong giai doan ciing co va phat trien, trong 
do thi trudng chiing khoan vdi qua trinh hon 20 
nam va hoat dpng ngan hang chinh thirc danh dau 
mdc gan 70 nam hinh thanh. Sycan thiep ciia Nha 
nude khong chi mang tinh chat quan ly ma cin 
the hien sy djnh hudng, thiic day thi trudng. Mo 
hinh ngan hang chuyen doanh (cac cdng ty chirng 
khoan la cong ty chuyen doanh dgc lap, cac 
NHTM va cac td chiic tai chinh khac khong duac 
phep tham gia vao hoat dgng kinh doanh chirng 
khoan) hay da nang hoan toan deu co han che nhSt 
djnh neu ap dung tai Viet Nam. Trong giai doan 
dau ciia thi trudng chirng khoan, viec thu hut sir 
tham gia ciia cac nha dau tu, chii the tao lap thi 
trudng la rat can thiet. Bdi vay, xet trong thi 
truong tai chinh, cac NHTM - mdt trong nhCrng 
chii the cd tiem luc tai chinh manh, ro rang la chii 
the phu hgp nhat. Tiep do, xet tren nang lyc tai 
chinh ciia cac to chiic tin dung (TCTD) noi chung 
va NHTM Viet Nam hien nay, cu the quy mo von 
nhd, nang lyc canh tranh chua cao, ddng thdi hoat 
dpng quan ly, giam sat con nhieu bat cap, viec 
phat trien mo hinh da nang hoan toan ro rang 
mang den riii ro Idn cho hoat dpng ngan hang. 
Phat trien mo hinh ngan hang da nang mpt phan, 
cd su gidi han nhat dinh sy tham gia ciia NHTM 
vao hoat dpng kinh doanh chirng khoan, dong thai 
van xac lap quyen thuc hien hoat dong mua ban 
tryc tiep mpt so loai chiing khoan cd tinh thanh 
khoan cao va dp riii ro thap va mpt so hoat dong 
chdng khoan khac da tao dieu kien cho cac 
NHTM tiep can la da dang hoat dgng kinh doanh, 
gop phan can bang riii ro tin dung, ddng thcti tao 
nguon lyc nhat djnh cho sy phat trien cac thi 
trudng von khac trong thi trudng tai chinh. 

Tiep do, tren ca sd ton trpng quyen tu do kinh 
doanh, phap luat ngan hang hien hanh cung da tao 
lap dupe ca sd phap ly de NHTM thyc hien cac 
hoat dpng dau tu chirng khoan, da dang hoa hoat 
dong Hanh lang phap ly dieu chinh hoat dpng 
gop von. mua co phan va tham gia thj trudng tien 
te ciia NHTM ngay cang hoan thien...Cimg voi 
d6, cac bien phap bao dam an toan va gidi han khi 
NHTM thyc hien hoat dpng diu tu da dupe xac 

' Tabarrok, A. (199S), "'The Separalion of Commercial and Investment baning- the Morgans v The Rockefellers" 
The Quarterly Jounmal ofAustraian Economics voi.I. (1988), pp l-!8, page.2 
" Lia K.Thomas (2005), ''The Bussiness of Investment Banking ", John Wiley & Son, Inc 
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lap nham han che riii ro tir boat ddng nay nhu: 
gidi h^n ve vdn dau tu, gidi han ve ti le gdp von, 
mua cd phan, quy dinh ve dilu kien va gidi han 
doi vdi loai chirng khoan dugc diu tu. quy djnh v't 
cac giao djch khdng dupe phep thyc hien^ 

Ve han che, mac dii dat dupe mpt s6 ket qua 
nhat djnh, tuy nhien, trudc nhung biln dgng Idn 
cua thj trudng thdi gian qua, phap luat dilu chinh 
hoat dgng diu tu chirng khoan cung tin tai nhifiu 
bat cap, cu the nhu sau: 

Thu- nhdt, trong hogt dong ddu tu chimg 
khodn vdn, phdp lugt hien hdnh chua tgo lap dugc 
ca che qudn ly thong nhdt doi vdi cdc ngdn hdng 
me vd cdc cong ty co quan hi sd hiru ve von. 

Hoat dpng dau tu chiing khoan von ciia 
NHTM dugc ghi nhan qua quy dinh ve thirc hien 
hoat dpng gdp von, mua cd phan. Cac NHTM vdi 
tiem lyc tai chinh manh, viec phat trien cac doanh 
nghiep cd quan he sd hiiu da tao nen mot mang 
ludi quan he sd hiru cheo giu-a cac doanh nghiep 
va giira cac ngan hang. Thyc te nay, dat ra van dl 
trong quan ly, cu the, theo phap luat hien hanh, 
hoat dpng kinh doanh cua cac cong ty con cua 
ngan hang tiiy theo ITnh vyc hoat dpng duo'c quy 
djnh theo Luat doanh nghiep (nam 2005 trudc day 
va nam 2014), Luat chirng khoan (nam 2007, sua 
doi bo sung nam 2010), Luat kinh doanh bao hiem 
(nam 2000, sira ddi bd sung nam 2010), trong khi 
cdng ty me d day la cac NHTM hoat dgng kinh 
doanh theo quy dinh ciia Luat cac TCTD nam 
2010 va chiu sy quan ly giam sat ciia ngan hang 
nha nude (NHNN) Viet Nam. Cac ngan hang 
ciing vdi cong ty con, cong ty lien ket hoat dong 
theo hinh thii'c tap doan tai chinh (boat dpng kinh 
doanh trong ITnh vyc ngan hang, chiing khoan va 
bao hiem), trong do ngan hang ddng vai tro try 
cot, tuy nhien phap luat ngan hang, phap luat ve 
doanh nghiep chua cd quy djnh cu the de quan ly 
va giam sat md hinh tap doan tai chinh. Chinh tii 
ly do nay, cac TCTD hoat dpng dudi hinh thai tap 
doan se khong dupe giam sat chat che theo mgt 
the thong nhat, tir dd gay khd khan cho cong tac 

phat hien sdm, do ludng va thanh tra, kilm tra, 
giam sat ciia caeca quan quan ly nhu NHNN, Uy 
ban Chung khoan va Bg Tai chinh. Hau qua cho 
van de sd hiru cheo dd la riii ro tin dung vdi quy 
mo Idn de dpa cac NHTM. 

Thit hai. moi so quy dinh diiu kien trong thuc 
hien hogt dong ddu lu chimg khodn von chira thuc 
.suphdt huy hieu qud dieu chinh. 

Nham kiem soat nguon von su' dung trong dau 
tu, phap luat dat ra gidi han ve ngudn v6n (chi sii' 
dung vdn dieu le va cac quy), gidi han ve miic vdn 
dau tu (vi du miic gop von, mua cd phan toi da 
11% von dieu le doanh nghiep nhan v6n, tong 
mire gdp von, mua co phan ciia TCTD so vdi von 
dieu le va quy dy trir toi da 40%,.). Cac gidi han 
nay co y nghta rat Idn trong quan ly nguon v6n 
ciia NHTM va phat huy dupe hieu qua quan ly 
tren thyc tien. Tuy nhien, trong nhieu trudng hgp, 
hieu qua dieu chinh khong dat nhu ky vgng. Vi 
du, gidi han ty le ! 1% trong doanh nghiep thong 
thudng va 5% vdn co co phan bieu quyet khi gdp 
vdn vao TCTD khac nham han che sy can thiep va 
kiem soat ciia ngan hang vao doanh nghiep nhan 
gdp von, tuy nhien thong qua cac khoan dau tu 
trai phieu va cac khoan uy thae dau tu mot each 
true tiep hoac gian tiep qua cac cdng ty lien ket 
hoac ca nhan, ngan hang van co the kiem scat 
dugc cac doanh nghiep, cac du an va ke ca cac 
ngan hang khac Dien hinh nhu Ngan hang Hang 
Nai -Maritime Bank mac dii chi nam giir 10,2% 
von tai Ngan hang Me koong -MDB nhung thdng 
qua Quy Tin Phat - nam giu den 18,5% von co 
phan tai MDB van co the chi phoi dupe MDB. 

Thit ha, quy dinh phgm vi chung khodn ng 
dirge phep thuc hien ddu tu chua ro rdng. 

Hien nay, lien quan den pham vi quyen tham 
gia hoat dgng mua ban chung khoan ng ciia 
NHTM dupe quy dinh tai Dieu 104 luat cac 
TCTD ve tham gia thj truang tien te. Theo quy 
djnh NHTM dugc tham gia mua, ban cong cu 
chuyen nhugng* ,̂ trai phieu Chinh phii, tin phieu 
Kho bac, tin phJeu Ngan hang Nha nude va cac 

s Xem Dieu 103, 104 Luat cac To chuc tin dung nam 2010, sua doi bo sung nam 2017; Thong tu 36/2014/TT-
NHNN ngay20/1l/20l4quydinh gioi han, ty le bao dam an toan trong hoat dpng cua TCTD. chi nhanh ngan hang 
nuac ngoai, 
* Cong cu chuyen nhupng theo Luat cong cu chuyen nhuong nam 2005, Khoan I Dicu 4 "Cong cu chuyen nhugng 
la gily to CO gid ghi nhan lenh thanh toan hoac cam ket thanh toan khong dieu kien mpt so tien xac dinh vao mot 
thai diem nhat dinh (hoi phieu doi no, hoi phieu nhan np)" 



giay td co gia khac tren thj trudng tien te. Cu the 
hoa quy dinh nay, NHNN ban hanh Thong tu 
21/2012/TT-NHNN ngay 18/6/2012, sira ddi tai 
Thong tu ]8/20t6/TT-NHNN da hudng din chi 
tiet ve viec mua ban co ky han giay td cd gia ciia 
cac TCTD, chi nhanh ngan hang nude ngoai; 
Thong tu sd 22/2016/TT-NHNN ngay 30/6/2016. 
sira doi bd sung tai Thdng tu so 15/2018/TT-
NHNN ngay 02/8/2018 quy djnh viec mua ban 
trai phieu doanh nghiep. 

Mac dii NHNN da cd hudng dan cu the hem ve 
cac loai chiing khoan ma NHTM dugc thyc hien 
mua ban, tuy nhien cd the nhan thay cac quy djnh 
tren chua thyc su lam ro pham vi va cac van de 
lien quan den viec xac djnh doi tupng ciia giao 
dich nay. Mpt sd van de cd the dai ra nhu: NHTM 
noi rieng va TCTD co dupe thyc hien mua ban 
toan bp cac loai chiing khoan tren thi trudng? Cac 
loai chirng khoan khong dupe NHNN hudng dan 
thuc hien giao djch nhu the nao? Cd gidi ban loai 
chting khoan nao hoac gidi han miic dau tu. thdi 
gian dau tu ddi vdi chiing khoan cu the nao?,... 
Nhirng npi dung tren day can dugc lam ro nham 
tao dieu kien cho doanh nghiep noi chung va cac 
NHTM dam bao quyen va Ipi ich cung nhu nghTa 
vu trong thuc hien hoat dgng kinh doanh, 

Thu tu, cdc quy dinh gidi hgn trong hogt 
dong ddu tir chimg khodn ng ciia cdc NHTM cdn 
hgn che. 

Ngoai quy dinh ve thiet lap he thong kiem 
scat npi bp trong hoat dgng mua ban trai phieu 
doanh nghiep', quy djnh ve he sd riii ro doi vdi 
mgt sd loai chirng khoan^, cho den hien nay gan 
nhu phap luat khong co quy dinh dieu kien cu the 
hay gidi han nao cho chinh NHTM trong hoat 
dpng dau tu chiing khoan np cua cac NHTM, Day 
la mot bat cap bdi trong khi hoat dpng ty kinh 
doanh chimg khoan ciia cac cong ty chiing khoan 
chju quy dinh ve dieu kien (von, nhan sy vdi yeu 
cau ve chuyen mon nghiep vu, ca sd vat chat,...'-') 
va chiu su kiem soat ciia co quan quan ly chuyen 
nganh ve chirng khoan thi hoat dgng kinh doanh 
chirng khoan tryc tiep ciia cac ngan hang khdng 

dupe quy djnh ve dieu kien hay gidi han. Dieu nay 
c6 the tao nen riii ro trong quan ly tai chinh va 
hoat ddng ngan hang. 

2. Mot so kien nghi hoan thien phap luat 
dieu chinh boat dong dau tir chirng khoan ciia 
ngan hang thycng mai 

Thu fiitdt, bd sung quy dinh gidi hgn vd tang 
cudng qudn ly trong hogt dgng ddu tu chirng 
khodn cua TCTD. 

Cung gidng nhu tin dung, mgt khoan dau tir 
chirng khoan rat can thiet phai tuan thii theo cac 
md hinh quan ly de tang cudng cac chot kiem soat 
nham han che riii ro. Bdi vay, can dat ra Cac quy 
djnh nham gia tang trach nhiem ciia NHTM trong 
viec kiem soat muc dich dau tu chirng khoan. Mot 
so giai phap can xem xet nhu sau: 

Mot la, ban hanh yeu cau thiet lap ca che quan 
ly rui ro chat che doi vdi tat ca hoat dpng mua ban 
cac loai chiing khoan, Hien nay, phap luat ngan 
hang xac lap quyen mua ban chirng khoan ciia 
NHTM kha rgng, tuy nhien quy dinh chua cu the, 
chii yeu tap trung vao hoat dgng lien quan den co 
phieu vatrai phieu. Mac dii thyc te hien nay, hoat 
dpng dau tu ciia NHTM thyc hien chii yeu tap 
trung vao dau tu trai phieu (trai phieu dugc Chinh 
Phil bao lanh thanh toan, trai phieu doanh nghiep, 
trai phieu cua TCTD phat hanh). Tuy nhien, chi 
tap trung quy dinh cac gidi han va bien phap bao 
dam doi vdi loai chiing khoan nay la chua phii 
hpp. Bdi le, quy dinh trong Luat cac TCTD hien 
hanh xac djnh quyen dau tu chimg khoan ciia 
NHTM rat rgng gdm ca chiing khoan khac khong 
dupe liet ke. Xet tren tinh chat nii ro ciia chiing 
khoan, ngi dung nay ciing phat sinh van de, boi 
xet trai phieu chinh phu hay trai phieu do TCTD 
phat hanh cd dp riii ro nhin chung thap han cac 
chung khoan vdn. 

Hai Id, cac NHTM can quan ly chat che, xay 
dung mo hinh/dao tao chuyen sau ve phan tich, 
giam sat chat lugng va ca cau danh muc chiing 
khoan. De xuat cac bien phap quan ly danh muc 
chirng khoan, cac bien phap va danh muc nay phai 
dupe trinh cap co tham quyen phe duyet. 

' Thong tu s6 22/2018/TT-NHNN ngay 30/6/2016, sua d6i b6 sung tai Thong tu so 15/2018/TT-NHNN quy dinh 
ve viec TCTD, chi nhanh ngan hang nuoc ngoai mua trai phieu doanh nghiep. 
' Phu luc II Thong tu 36/2014/TT-NHNN ngay 20/11/2014 quy djnh gidi han, ty le bao dam an toan trong hoat dpng 
cua TCTD, chi nhanh ngan hdng nuoc ngoai. sua d6i b6 sung tai Thong tu 06/2016/TT-NHNN, 
' Nghj dinh si 86/2016/ND-CP quy dinh v̂  di8u kien d§u tu, kinh doanh chiing khoan 
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La mgt trong cac boat dgng kinh doanh ciia 
ngan hang, bdi vay ve mat quan ly rui ro, hoat 
dpng dau tu chiing khoan ciia NHTM thyc hien 
kiem soat trudc, trong va sau dau tu. Thong 
thudng, Trung tam kinh doanh thuc hien chiic 
nang kiem soat lan dau, tiep theo do la khoi quan 
ly rui ro va phdng Kiem toan npi bg giii vai trd 
^Uuyen phdng thu cudi ciing". Nhu vay, de hoat 
dgng quan ly dupe nang cao hieu qua, dao tao can 
bp cd trinh bp chuyen mon, kien thiic dau tu va 
xay dyng mpt danh muc chiing khoan vdi tieu chi 
danh gia miic do riii ro la rat can thiet, lam ca sd 
quyet djnh va kiem soat riii ro. Hien nay, duthao 
Thdng tu sua ddi Thong tu s6 13/2018/TT-
NHNN ngay 15/8/2018 quy djnh vl he thing 
kiem soat npi bg ciia NHTM, chi nhanh ngan 
hang nude ngoai da quy djnh ve "So kinh doanh". 
"Sd kinh doanh" la danh muc ghi nhan cac trang 
thai ciia giao djch kinh doanh ciia ngan hang, 
trong dd bao gdm hoat chiing khoan. Sy chi tiet 
hoa "Sd kinh doanh"' nay cua NHTM cung se la 
mpt giai phap hieu qua nham quan ly boat dpng-
mua ban chiing khoan va hoat dpng kinh doanh 
khac cua NHTM. 

Thu hai, quy dinh ro logi chung khodn dugc 
phep thuc hien hogt dgng mua bdn cua ngdn hdng 
vd TCTD ndi chung. Dieu 104 Luat cac to chirc 
tin dung nam 2010, sira doi bo sung nam 2017 
quy dinh ve viec tham gia thj trudng tien te ciia 
TCTD, can thiet cd dieu khoan rieng quy dinh vk 
pham vi thuc hien cac giao dich lien quan d6n 
chiing khoan va giay td cd gia khac cua TCTD, 
dac biet xae dinh ro cac loai chiing khoan ma 
TCTD dupe phep thyc hien giao dich. 

Thtrba, cdn bd sung quy dmh ve dieu kien thirc 
hien hogt dgng ddu tu chung khodn, chii trgng den 
cdc diiu kien nham ndng cao hieu qud hogt dgng 
ddu tu. Mgt sd dieu kien cd the xem xet nhu thiet 
lap he thong kiem soat npi bg, yeu cau ve nhan su, 
chuyen mon va hoat dgng quan ly phai dupe thyc 
hien ddi vdi boat dgng mua ban chiing khoan, dac 
biet ddi vdi trai phieu doanh nghiep. Ve van de nay, 
ein tham chieu dieu kien boat dgng ty doanh chiing 
khoan ciia cong ty chting khoan. Dac biet, can thiet 
dat ra cac yeu elu ve trinh dp nhan su Wen quan den 
hoat dpng ehiing khoan ciia cac TCTD noi chung, 
quy djnh nay can phu hgp vdi quy dinh tai phap 
luat chirng khoan. 

NHNN can dua ra bd chi sd danh gia chat 
luong va nang lyc trong dau tu gdp vdn cd phan 
ciia ngan hang. Ddng thdi dua ra yeu cau ve dai 
dien cua ngan hang khi tham gia vao ban dieu 
hanh/quan tri cua ciia doanh nghiep dupe gop 
von, Tren ca sd do, cac ngan hang mudn thyc hien 
hoac md rpng hoat dpng dau tu gdp vdn cung can 
chimg minh duge nang lyc trong viec tham gia 
vao hoat dgng kinh doanh ciia doanh nghiep, dong 
thdi chimg minh anh hudng khdng dang ke ciia 
boat dgng dd den riii ro thanh toan va rui ro boat 
dgng ciia ngan hang. Tdm lai, su tham gia ciia 
ngan hang vao hoat dgng dau tu chirng khoan 
luon ham chua xung dot Ipi ich gitra ngudi giri 
tien va co ddng ngan hang. He qua cd the lam ton 
hai den sy dn djnh va khde manh ciia he thong tai 
chinh. Tuy nhien su ton tai cac moi quan he nay 
ciing dem lai Ipi ich kinh te cho nhieu ben. Chinh 
phii la ngudi dong vai trd quan trpng trong viec 
kiem soat cac mau thuan Ipi ich nay trong khi van 
phai dam bao cho n6 hoan thanh cac chirc nang 
quan trong cua he thong tai chinh doi vdi nen kinh 
te. Duy tri md hinh ngan hang da nang ban phan 
la lua chgn phii hgp trong bdi canh dnh hinh tai 
chinh Viet Nam hien nay, tuy nhien dam bao yeu 
to quan ly chat che, theo dinh hudng va yeu cau 
hang dau can dam bao. 

Thii- tu, bo sung quy djnh ve "mo hinh tap 
dodn tdi chinh" nham quan ly hoat dpng ctia 
NHTM va he thong cac cong ty true thugc. 

Viec cac NHTM thyc hien dau tu chiing 
khoan von thong qua hoat dpng gdp von, mua co 
phan da va dang litm phat sinh mpt so he qua 
khong tich eye ddi vdi boat dgng ciia cac ngan 
hang va nen kinh te. Cu the, tinh trang sd huu 
cheo giiia cac ngan hang va cong ty con, cong ty 

.lien ket, cac giao djch kho kiem soat giiia cac 
cong ty CO mdi quan he sd huu... Trude thyc 
trang nay, eCing vdi danh gia xu hudng phat trien 
tai chinh va phap ly tren the gidi cho thay viec xay 
dyng, bo sung quy dinh phap luat nham quan ly 
nhom cac cdng ty trong ITnh vyc tai chinh - tap 
doan tai chinh tai Viet Nam la can thiet. 

Qua khao sat thi trudng tai chinh tren the gidi 
cho thay, hinh thimh va phat trien cac Tap doan 
tai chinh - ngan hang la mpt ket qua tat yeu tai 
nhieu qudc gia, khu vuc tren the gidi nhat la d 
Hoa Ki, Chau Au va mgt sd nude chau A. 
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Tai Viet Nam. ten ggi Tap doan Tai chinh -

ngan hang van chu'a dupe edng nhan chinh thiic, 
song thyc te ciing vdi sy md rpng hoat dpng kinh 
doanh, mpt so NHTM ciing da co dii dieu kien, 
CO dii cac nhan to can thiet nhu quy mo, quan tri, 
thuang hieu, nguon nhan lyc,... nhu mpt tap doan 
tai chinh. Tren thyc te mpt so NHTM da tham gia 
thye hien kinh doanh nhieu mang khae nhau ctia 
hoat dpng tai chinh (gdp vdn, thanh lap eae Ngan 
hang, Cong ty tai chinh, Cdng ty cho thue tai 
chinh, Cdng ty chirng khoan, Cong ty bao hiem, 
Cong ty Quan ly quy, Cdng ty quan ly ng va khai 
thae tai san bao dam...) va phi tai ehinh (Cdng ty 
thyc hien djch vu lien quan bat dgng san Ngan 
hang, Cong ty dau tu xay dung ha tang cong trinh, 
ha tang giao thong, Cong ty kinh doanh vang 
bac,...). 

Ve mat phap ly, viec hinh thanh va phat trien 
ciia cac tap doan tai chinh - ngan hang nhin chung 
tuan theo cac quy Iuat va phuang thiic chung nhat 
ciia cac tap doan kinh te. Ben canh do, cac tap 
doan tai chinh dae thii hoat dong vdi tu each la 
mgt djnh che tai chinh, rat can thiet phai chju sy 
rang buoc va chi phdi chat che han, tir nhieu quy 
dmh, quy che ciia Nha nude trong quan tri hoat 
dgng, quan tri riii ro khi phat trien mang ludi, ITnh 
vyc va pham vi boat dpng, cung nhu viec sap 
nhap, hpp nhat, mua lai, gop vdn, dau tu vao cac 
dinh che tai chinh, doanh nghiep ben ngoai. Bdi 
vay, ban hanh phap luat dilu chinh mo hinh tap 
doan tai chinh - ngan hang la rat can thiet. 

Thu ndm, cdn dgt ra yeu cdu cdc NHTM noi 
rieng vd TCTD ndi chung phdi duy tri su doc lap 
nhdt dinh trong mo hinh to chicc, hogt dgng giira 
NHTM vd cdc cong ty true thugc. 

Tai Viet Nam, mac dii mpt so gidi han trong 
boat dpng ciia cac cong ty eon, cong ty lien ket va 
ngan hang dupe dat ra nhu khong dupe gdp von, 
mua cd phan ciia nhau, khong duac gdp von, mua 
c6 phan cua chinh NHTM,... Tuy nhien, nhiing quy 
dinh nay mdi chi hudng den viec thiet lap quan he 
sd hiru, chua tao dupe tinh dpc lap hoac thue hien 
cae giao dich do mdi quan he ve sd huu tac dong. 
Kien nghi trong thdi gian tdi, can bo sung cac quy 

djnh giai han ve hoat dgng. ve to chirc giiia ngan 
hang va cae cong ty cd moi hen he. 

Ve van de nay, tham khao phap luat mgt so 
quoe gia eho thay cd hai xu hudng: mpt la, quy 
dinh theo hudng han che hoac tranh cae giao dich 
cd the khong dam bao tinh cong bang do moi lien 
he vl sa hiru giua ngan hang va cdng ty con, cong 
t>' lien ket nhu phap luat Nhat Ban; hai !a, quy 
dmh theo hudng giai ban hoat dpng sy chuyen 
giao riii ro tir hoat dgng chirng khoan ciia cac 
cdng ty tryc thuge den ngan hang nhu phap luat 
tai Hoa Ki. 

Tai Nhat Ban, mpt loat cac quy djnh dugc gpi 
la 'firewall conditions" dupe thiet lap. ''''File-wall 
conditions" dat ra mpt so gidi han nham tach bach 
moi lien he gitra ngan hang va cdng ty tryc thuoc 
nhu; Try sd cua cong ty tryc thupc khong duac 
dat ciing dja diem vdi tru sd eiia ngan hang; cac 
cdng ty chirng khoan tryc thupc eiia ngan hang 
khong duge tiet 16 hoac tiep nhan thong tin khong 
dupe phep cong bo (non-public information) ciia 
khach hang tir ngan hang ma khong dupe sy dong 
y ciia khach hang'"; Nhan vien eiia ngan hang va 
cong ty chiing khoan tryc thupc khong dupe phep 
cimg tiep can khach hang neu khong co yeu cau 
dac biet tir khach hang nham dua ra danh gia, 
quan diem ve hoat dpng djch vu hoac tiep thi san 
pham ciia cong ty chung khoan hoac ngan hang 
(gidi han nay khdng ap-dung doi vdi boat dpng 
lien quan den den trai phieu Chinh phu, trai phieu 
chinh quyen dja phuang hoac trai phieu dupe 
Chinh phii bao lanh)"; Cong ty chirng khoan true 
thugc khdng dupe bao lanh cac chiing khoan phat 
hanh bdi ngan hang'-. 

Cuoi ciing, xdy dimg ca che qudn ly, giam sdt 
hoat dgng tdi chinh tap trung 

Xay dyng ca che giam sat ndi rieng va quan ly 
noi chung la hoat dpng can thiet, da dugc ghi nhan 
nham nang cao hieu qua quan ly va giam sat trudc 
bien dgng cua nen tai chinh. Tai Hoa Ky, qua trinh 
cai to dao luat GSA la qua trinh tranh cai nhieu 
nam. Mgt trong nhtrng nguyen nhan tri hoan su 
thay doi ed ly do chinh tri va tranh chap quyen lire 
giiia CO quan quan ly chuyen nganh ngan hang. 

'" Sercurities and Exchange Law art. 50-2(iii), SEL Soundless Ordinance Art. 2-2(viii) 
" MOF firewall Condition Rule, supra note 398; MOP Article 65. 50 Rule, supra note 413, SEL soundness Orfinance 
art.2-2(iv) 
I- SEL Soundness Ordinance Art,2-2(iii) 
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- Cue dy tru" lien bang Hoa Ky (FED) va co 
quan quan ly ITnh vyc chirng khoan 

- Uy Ban chimg khoan qudc gia (SEC). Cudi 
cung. Cue Dy trii Lien bang da chiln thing vdi 
ket luan ciia cyu chii tjeh Alan Greenspan ring 
Cue Dy irti' Lien bang can thyc hien vai tro la ca 
quan giam sat tong hpp. 

Tai Nhat Ban, Ngan hang Trung uong Nhat 
Ban la ca quan dieu hanh chinh saeh tien te qudc 
gia, dam bao sy on djnh eua he thdng tai chinh va 
quan ly thi trudng. Tuy nhien Bd Tai chinh la ca 
quan thyc hien quan ly bao triim boat dpng tai 
ehinh ndi chung, cap giay phep hoat dgng chiing 
khoan, cap phep thyc hien boat dgng ngan hang'-'\ 

Hoat dgng giam sat tai chinh Viet Nam hien 
nay phan tan theo ITnh vyc, co ban phan lam ba 
eye la NHNN giam sat boat dgng cita he thong 
NHTM, Uy ban chiing khoan Nha nude va Cue 
Quan ly giam sat bao hiem chiu trach nhiem giam 
sat doi vdi ITnh vyc chirng khoan va bao hiem. 
Tuang irng vdi hoat dgng giam sat phan tan, hoat 
dgng quan ly cac ITnh vyc chuyen nganh dupe 
thyc hien bdi cac ea quan khae nhau, tuang ting 
la NHNN, Uy ban Chirng khoan Nha nude va Bg 
Tai chinh, Chinh dieu nay, nhu da de cap tai phan 
2 ciing da gay ra chinh saeh khong dong bp lam 
giam hieu qua hoat dpng ciia thj trudng tai chinh. 

Viducu the qua vu an dng Nguyen Dire Kien, 
da CO tinh trang cac ca quan chirc nang "'dim day" 
trach nhiem lan nhau. Do do, kien nghi ban hanh 
mpt quy dinh rieng ve thanh tra giam sat cd chiia 
ngi dung chuyen nganh ve ca ba ITnh vyc ngan 
hang, chiing khoan, bao hiem nham tao dieu kien 
phdi hgp thanh tra, giam sat giira NHNN va cac 
ca quan co lien quan nhu Uy ban chiing khoan 
Nha nude, Bp Tai chinh hay Cue Quan ly Giam 
sat bao hiem. Tien tdi, tao lap ca quan che quan ly 
tap trung hoac lien ket chat che giu'a cae bp phan 
ciia thj trudng tai chinh. 

Xay dyng ca che giam sat tap trung giiip 
NHNN quan ly eae eong ty con Hen quan den 
NHTM. Trong thdi gian vira qua, thdng qua hoat 
dpng gdp von, mua ed phan, eac cong ty lien quan 
den nhdm Ipi ich ra ddi da lai dung Ipi the khong 

bi giam sat de thyc hien cac giao djch uu dai vdi 
ngan hang, pha va eae khung giam sat an toan 
kinh doanh ngan hang. NHNN nen co quy djnh 
bat ke cong ty phi tai chinh co lien quan den cd 
dong/nhdm co ddng (ngudi sd hii'u sau cimg), neu 
CO giao djch vdi ngan hang (nhu iiy thae, dau tu 
gop von, tin dung) deu phai chju sy giam sat ciia 
NHNN bang each phai tuan thii dieu kien ve tinh 
minh bach do NHNN quy djnh. 

Tdm lai, md rpng cac hoat dgng kinh doanh 
trong dd cd dau tu chiing khoan la mpt trong 
nhirng xu huang phat trien ctia cac ngan hang tren 
the gidi va Viet Nam. Tuy nhien, nham han ehe 
rill ro do boat dpng nay cd the gay ra nhu quan he 
sdhiiu phirc tap, nguy ca mat von,... rat can thiet 
cd mgt ca che dieu chinh chat che han trong thdi 
gian tdi nham dam bao mgt thi trudng tai chinh 
lanh manh. dam bao quyen va Ipi ich ciia cac chii 
the lien quan./. 
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