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Nguyén tic phap quyén 1a mot trong ciu thanh quan trong cta quan tri tot.
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The rule of law is one of the important components of good governance. The
enforcement of this principle in practice in Vietnam still faces with a number
of shortcomings and constraints, and it is necessary to indentify the causes

and give out recommendatiosn for further improvements.
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1. Khai niém, céc chi s6 danh gia viéc thuc
hién nguyén tic phap quyén trong quan tri
quéc gia

Dy an Tu phap thé giéi (The World Justice
Project - WJP)! di liét ké bdn noi dung mang
tinh nguyén tic sau ddy cua nguyén tic
phap quyén:

“(1) Chinh phu, cac quan chtrc, cac co quan
dai dién, c4 nhan va cac td chirc tu nhan déu
phai tuan tha phap luat;

(2) Luét phap 13 rang, cong khai, 6n dinh
va dung dén; duoc ap dung ddng déu va bao
vé cac quyén co ban, bao gdm ca an toan cia

ngudi va tai san va cac quyén con ngudi di
duoc xac dinh;

(3) Quy trinh phap luat, theo d6 luat duogc
ban hanh, quan Iy va thi hanh c6 thé tiép can
duogc, cong béng va hiéu qua;

(4) Hoat dong tu phap phai dugc thuc hién
kip thoi boi nhitng dai dién co tham quyén, co
dao duc, doc lap va trung ldp, c6 du nhan luc
va ngudn luc can thiét va 1am viée voi tinh than
phuc vu cong dong™.

Theo Du 4n Tu phap thé gidi, bon nguyén
tac phd quat néu trén tao thanh mot dinh nghia

! World Justice Project (WJP) la mot t6 chirc doc 1ap, da nganh, phi loi nhudn, c6 Van phong dat tai
Washington, DC, va Seattle, WA, Hoa Ky. WJP lam viéc dé thic ddy quy dinh cua phéap luat trén toan thé
gidi. Website chinh thire ciia Du 4n nay tai dia chi: http://worldjusticeproject.org, truy cap ngay 6/8/2022.

2 The Four Universal Principles, https://worldjusticeproject.org/about-us/overview/what-rule-law, truy cép

ngdy 6/8/2022.
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chtre ning ctia phap quyén. Phap quyén 1a mot
trang thai chinh tri va trat tu phap ly, ¢ do
khong c6 to chirc, ¢4 nhan nao dimg trén phap
luat; quyén lyc nha nude, quyén luc chinh tri
dugce td chirc va thuc hién dua trén phap luat,
rang budc va bi kiém soat boi phap luat da
dugc ban hanh va cong bd cong khai, co ndi
dung rd rang, 6n dinh, 4p dung chung cho moi
chu thé, phan anh céc gia tri tién bd duoc phap
ludt qudc té thira nhan nhu ghi nhan cac quyén
co ban cua con ngudi, tu do, cong brfmg, binh
dang; phap luat dugc bao vé boi co quan tu
phép lam viéc cong tam, khach quan, doc lap
vOi cac co quan khac va xét xur theo thu tuc
cong bang, chit ché do luat dinh.

Véi tinh chat 1a mot nguyén tic cua quan
tri tot, phap quyén 1a mot nguyén tic, theo d6
tat ca moi thanh vién cua x3 hoi (bao gém ca
nha nuéc) déu phai tudn theo cac quy dinh
ctia phép luat. Phap quyén dugc coi 1a nguyén
tic phap luat, vi d6 1a phuong cham hodc quy
tic cho sy quyét dinh, ngay ca trong nhiing
truong hop con hoai nghi hodc khong du liéu
trude duoc’.

Nhu vdy, v6i nghia 13 mot nguyén tic,
nguyén tic phdp quyén dwoc hiéu la nguyén 1y,
tw twéng chi dao nhdt thiét phai tudn theo voi
ngi dung cot 16i la quyén luc nha nude dwoe
kiém sodt, rang budc véi phdp ludt, chi dwgc va
phai duoc thuce hién trén co so va trong khuon
khé phdp lugt. Xét vé mat pham vi, nguyén tic
phap quyén khong chi 1a mot nguyén tic co
ban trong to chirc va hoat dong ciia bd may nha
nuée & nhiéu qudc gia trén thé gidi, ma con la
nguyén tac to chire doi song x4 hoi, v6i y nghia

x4 hoi d6 duge td chirc va van hanh, hoat dong
dua trén co s& phap luat’.

Du an Tu phap thé gio¢i (WIP) da dua ra
Bao cdo Chi sé phdp quyén WJP (WJP Rule
of Law Index) hang nam. Bdo cdo cua Dy an
Tu phap thé gidi 1a bao cao dang tin cdy hang
dau, nguyén géc, doc lap vé thuc hién nguyén
tac phap quyén. Bao cdo nay khao sat 139 qudc
gia trén thé gidi, voi s6 luong khao sat 16n
gdém 138000 ho gia dinh va 4200 hoc vién va
chuyén gia phap 1y cia tit ca cac qudc gia dé
do ludng nguyén tic phap quyén duoc thyc thi
ra sao O timg nudc trén toan thé giéi. Viét Nam
cling 1a mot qudc gia dwgc Dy an Tu phap thé
gi6i tién hanh khao sat trong s6 139 quc gia.

Duya trén cac nguyén tic phd quat, WJP da
tiép tuc phat trién thanh 09 chi s6 danh gia sau
day® ctia Chi s phap quyén WIP hang nim va
trong mdi Chi s6 phap quyén WIP lai co cac
tiéu chi danh gia cu thé.

Chi s6 1 (Nhitng han ché vé quyén han
cua Chinh phu - Constraints on Governments
Powers): hiéu qua cua viéc kiém tra thé ché
vé quyén lyc cua Chinh phu théng qua cac co
quan: co quan lap phap (Tiéu chi 1.1); co quan
tu phéap (Tiéu chi 1.2); cac co quan kiém toan
va danh gia doc lap (Tiéu chi 1.3); hiéu qua cua
viéc giam sat phi chinh phu boi cac phuong
tién truyén thong va to chtrc xa hoi (Tiéu chi
1.5). Cling dugc xem xét la muc d6, o do dién
ra qua trinh chuyén giao quyén lyc theo luat
(Tiéu chi 1.6). Ngoai cac ndi dung danh gia néu
trén, trong Ti€u chi 1 ciing danh gia su trung
phat dbi v6i cac quan chire chinh phu vé hanh
vi sai trai chinh thirc (Tiéu chi 1.4)°.

3 Xem giai thich thuat ngit “Rule of Law” trong tir dién Black, H. Black’s Law Dictionary (1990), 6% ed., St.

Paul, Minn: West Publishing Co., p. 1332.

4 Xem thém: Michael Becker, Hans-Joachim Lauth, Gert Pickel (auth.), Michael Becker, Hans-Joachim
Lauth, Gert Pickel (eds.) (2001), Rechtsstaat und Demokratie: Theoretische und empirische Studien zum
Recht in der Demokratie, VS Verlag fiir Sozialwissenschaften.

5 Chi tiét xem WIJP, The Four Universal Principles, tldd, ¢ trén.

¢ WIJP, Constraints on Governments Powers (Factor 1), https://worldjusticeproject.org/our-work/wjp-rule-law-
index/wjp-rule-law-index-2016/factors-rule-law/constraints-government-powers, truy cap ngay 6/8/2022.

NGHIEN cUU
LAP PHAP_ /sé 18 (466) - T9/2022

4




Chi sé 2 (Thiéu ving sw tham nhiing -
Absence of Corruption): ba hinh thitc tham
nhiing: héi 10, anh huong khong chinh déng
do loi ich cua cong chiung hodc tu nhan, sy
chiém dung quy cong hoic cac ngudn luc khac
dugc kiém tra di voi cc nhan vién chinh phu
trong nganh hanh phap (Tiéu chi 2.1); co quan
tu phap (Tiéu chi 2.2); quan d6i va canh sat
(Tiéu chi 2.3); co quan lap phép (Tiéu chi 2.4)
va bao gdm mot loat cac tinh hudng c6 thé xay
ra, trong d6 tham nhiing - tir hdi 16 nho dén cac
loai chinh cua gian 14an - c6 thé xay ra’.

Chisé 3 (Chinh phitmé - Open Government):
Céc luat co ban va thong tin v& cac quyén hop
phap duoc cong khai va danh gia chat lugng
thong tin do Chinh phu cong bd (Tiéu chi 3.1).
Xac dinh xem lidu cac yéu cau vé thong tin do
co quan chinh phu nam gilt c6 dugc thuc hién
ding khong (Tiéu chi 3.2). Panh gia tinh hi¢u
qué cta cac co ché tham gia cta cong déan, bao
gdm ca viéc bao vé tu do ¥ kién va biéu dat,
hoi hop, hiép hoi va quyén kién nghi (Tiéu chi
3.3); ngudi dan co6 thé dua khiéu nai cu thé 1én
Chinh phu (Tiéu chi 3.4)8.

Chi 56 4 (Cdc quyén co ban - Fundamental
Rights) viéc tuan thu cic quyén co ban sau:
thuc thi ¢6 hiéu qua phap luat bao dam su
bao vé quyén binh dang (Tiéu chi 4.1); quyén
séng va an toan cua ca nhan (Tiéu chi 4.2);
theo dung thu tuc ciia phap luat va cac quyén
cua bi can (Tiéu chi 4.3); tu do ngdn luan va
biéu dat (Tiéu chi 4.4); ty do tin ngudng va ton
gido (Tiéu chi 4.5); quyén riéng tu (Tiéu chi
4.6); tu do hoi hop va 1ap hoi (Tiéu chi 4.7);
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cac quyén lao dong co ban, trong d6 co quyén
thuwong lugng tap thé, cim lao dong cudng birc
va lao dong tré em, loai bo phan biét dbi xur
(Tiéu chi 4.8)°.

Chi s6 5 (Trat tw va an ninh - Order and
Security): Toi pham thong thuong va dac biét,
bao lyc chinh tri (Tiéu chi 5.1); khtung bo, xung
dot vii trang, tinh trang bat 6n chinh trj (Tiéu
chi 5,2); viéc nguoi dan khong st dung bao luc
dé khic phuc nhimg tranh chap ca nhan (Tiéu
chi 5.3 tu xtr 1y)'°.

Chi $6 6 (Thue thi phdp ludt - Regulatory
Enforcement): Cac quy dinh ctia Chinh phu
dugc thyc thi ¢6 hi€éu qua (Tiéu chi 6.1), va
duogc ap dung; thi hanh ma khong bi anh hudng
boi hanh vi khong chinh dang hodc 1¢i ich ca
nhan cta cong chuce, vién chirc (Tiéu chi 6.2).
Thém vao dd, quy pham phap luat doi hoi thu
tuc hanh chinh dugc tién hanh kip thoi, khong
¢6 sy cham tré bat hop 1y (Tiéu chi 6.3), ring
quy trinh trong thu tuc hanh chinh dugc ton
trong (Ti€u chi 6.4) va tai san ca nhan khong bi
tude doat néu khong co dén bu thoa dang (Tiéu
chi 6.5)!,

Chi s6 7 (Tw phdp ddn su - Civil Justice):
hé thong d6 co thé tiép can dugc voi chi phi
phai chang (Tiéu chi 7.1), khong bi ky thi (Tiéu
chi 7.2), khong tham nhiing (Ti€u chi 7.3), va
khong bi tac dong khong thich hop boi cong
chire (Tiéu chi 7.4). Viéc cung cip tu phap dan
su c6 hiéu qua cling doi hdi thu tuc td tung cua
toa an duogc thuc hién mot cach kip thoi va
khong bi tri hodn bat hop 1y (Tiéu chi 7.5); bén
canh d6, thira nhan gia tri cia co ché giai quyét

7 WIP, Absence of Corruption (Factor 2), https://worldjusticeproject.org/our-work/wjp-rule-law-index/wjp-
rule-law-index-2016/factors-rule-law/absence-corruption-factor-2, truy cap ngay 6/8/2022.

$ WIP, Open Government (Factor 3), https://worldjusticeproject.org/our-work/wjp-rule-law-index/wjp-rule-
law-index-2016/factors-rule-law/open-government-factor-3, truy cap ngay 6/8/2022.

® WIJP, Fundamental Rights (Factor 4), https://worldjusticeproject.org/our-work/wjp-rule-law-index/wjp-
rule-law-index-2016/factors-rule-law/fundamental-rights-factor-4, truy cap ngay 6/8/2022.

10°'WIJP, Order and Security (Factor 5), https://worldjusticeproject.org/our-work/wjp-rule-law-index/wjp-
rule-law-index-2016/factors-rule-law/order-and-security-factor-5, truy cap ngay 6/8/2022.

""WIJP, Regulatory Enforcement (Factor 6), https://worldjusticeproject.org/rule-of-law-index/factors/2021/

Regulatory%20Enforcement/, truy cap ngay 6/8/2022.
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tranh chap thay thé (Tiéu chi 7.6). Tiéu chi nay
cling do kha niang tiép can, su khong thién vi
va hiéu qua cta hé thong hoa giai va trong tai
(Tiéu chi 7.7)".

Chi s6 8 (Tw phdp hinh sw - Criminal
Justice): Cac hé thong tu phap hinh sy c6 hiéu
qua c6 thé diéu tra va xét xur t6i pham thanh
cong va kip thoi (Tiéu chi 8.1 va 8.2), thong
qua mot hé théng vo tu va khong phan biét
(Tiéu chi 8.4), khong c6 tham nhiing va khong
chiu anh huong khong chinh dang cua Chinh
phii (Tiéu chi 8.5 va Tiéu chi 8.6), dong thoi
dam bao quyén loi clia ca nan nhan va bi can
duoc bao vé hi€u qua (Tiéu chi 8.7). Tu phap
hinh sy c6 hiéu qua ciing doi hoi hé thong cai
huin nhdm giam bét hanh vi pham t6i (Tiéu
chi 8.3). Theo d6, danh gia viéc dua ra tu phép
hinh su nén xem xét toan bd hé théng, bao gém
canh sat, luat su, cong td vién, thAm phan, va
cac nhan vién trai giam'.

Chi s6 9 (Tu phdp phi chinh thirc - Informal
Justice): Tiéu chi tu phap phi chinh thuc bao
gdm ba khai niém: liéu cac hé thdng giai quyét

tranh chap nay co hiéu qua va kip thoi (Tiéu
chi 9.1), cho du ho dang vo tu va ty do anh
hudng khong thich hop (Ti€u chi 9.2), va mirc
d6 nao tong hop hé théng ton trong va bao vé
céc quyén co ban (Tiéu chi 9.3).

2. Thuc trang thwc hién nguyén tic phap
quyén & Viét Nam theo bdao cdo ciia Du an
Tw phap thé giéi nim 2021

Duéi day 1a két qua thuc hién nguyén tic
phap quyén & Viét Nam cua World Justice
Project gin nhat vao nim 2021 thuc hién dbi
v6i 8/9 chi s, thiéu chi sé Tu phap phi chinh
thirc (Informal Justice - Chi s6 9).

Két qua thuc hién cac chi sb cua nguyén tic
phap quyén theo dénh gi4 cia Dy an Tu phap
thé gi¢i mic du khong phai 1a cach thirc danh
gia duy nhét phan anh chinh xac, ddy du, toan
dién nhat vé thyc hién nguyén tic phap quyén
& Viét Nam, nhung két qua nay phan nao ciing
da phan anh dugc thyc trang thyc hién nguyén
tac phap quyén & Viét Nam hién nay. Két qua
theo cac chi s6 cu thé nhu sau:

Chi sé Pidm sb Sw t’l.lay (2101 (‘!1em s,o Vi fl‘l xe‘p hz.:ng
so vOi khao sat trudc trén toan cau

Han ché quyén lyc nha
nudc (Constraints on 0,45 0,00 99/139
Government Powers)
Thiéu ving sy tham
nhiing (Absence of 0,41 -0,01 92/139
Corruption)
Chinh pht mé (Open 0.46 0,00 R6/139
Government)

12°WJP, Civil Justice (Factor 7), https://worldjusticeproject.org/our-work/wjp-rule-law-index/wjp-rule-law-
index-2016/factors-rule-law/civil-justice-factor-7, truy cap gan nhat ngay 6/8/2022.

13 WIP, Criminal Justice (Factor 8), https://worldjusticeproject. org/our—work/WJp rule-law-index/wjp-rule-
law- 1ndex 2016/factors-rule-law/criminal-justice-factor-8, truy cap gan nhit ngay 6/8/2022.

14 Chi s 9 duge néu nhung khong co dit liéu nao dwoc cong bd. Theo giai thich cia Dy 4n Tu phap thé gisi,
chi s6 9 ciing da duogc khao sat, nhung chua dugce tién hanh so sanh giita cac nudce, do vay chua dugc cong
b trong Béo céo chinh thirc (Xem giai thich: https://worldjusticeproject.org/our-work/research-and-data/
wip-rule-law-index-2021/factors-rule-law, truy cip gin nhit ngay 6/8/2022).

15 Ngudn: https://worldjusticeproject.org/our-work/research-and-data/wjp-rule-law-index-2021.
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Céc quyén co ban

(Fundamental Rights) 0,45 0,00 104/139
Trat tuy va an toan

(Order and Security) 0,77 0,00 50/139
Thyec thi phap

luat (Regulatory 0,44 -0,01 103/139
Enforcement)

Tu phap dan sy (Civil 0.46 0.00 08/130
Justice)

Tu phép hinh sy

(Criminal Justice) 0,46 0,00 65/139

Theo két qua khao sat nay, tong diém cua
Viét Nam [a 0,49/1 diém, ding thir 88/139
nuoc duoc khao sat, tang 4 bdc so voi dot khao
sat nam 2020. Trong khu vuc, Viét Nam ding
thtr 11/15. Chi s6 vé trdt tu va an toan dugc
danh gia cao nhat & muc 0,77/1 diém.

Cho dén nay, Dy an Tu phap thé gi6i da tién
hanh 6 dot khao sat lién quan dén thuc hién
nguyén tic phap quyén ¢ Viét Nam. Cu thé vé
két qua khao st cac chi s phap quyén tir nim
2015 dén nam 2021 (Vietnam Overall Rule of
Law Score Over Time) nhu sau:

STT Nim Két qu’ﬁ truﬁngK binh
cac chi so
1 2015 0.50
2 2016 0.51
3 2017-18 0.50
4 2019 0.49
5 2020 0.49
6 2021 0.49

Chi sb dugc danh gia cao nhét & tat ca cac
nam (tr 2015 dén nay) 1a chi so trat tw va an
toan (Order and Security). Vi du, trong ndm
2021, twong ung va&i cac ti€u chi nhu: tiéu
chi xung d6t dan sy duogc kiém soat mot cach
hiéu qua (dat 1 diém, dimg thtr 29/139 qudc

gia dugc khao sat), ti€u chi toi pham duoc
kiém soat hiéu qua (dat 0,89 diém, dimg thir
30/139 qubc gia duoc khao sat), tiéu chi: viéc
nguoi dan khong stir dung bao luc dé khéc phuc
nhiing tranh chéap ca nhén (dat 0,42 diém, dimg
thir 86/139 qudc gia dugc khao sat)'.

Mot s6 chi sé chwa duoc danh gia cao nhu
chi s6 thyuc thi cac quyén co ban (dung thir
104/139 qubc gia), chi sb thuc thi phap luat
(dung thtr 103/139 qubc gia), chi sb han ché
quyén luc nha nude (99/139 quéc gia)’.

C6 mot sb chi s6 c6 su suy giam khong
nhiéu so véi nhitng dot khao sat trude nhu chi
s6 kiém soat tham nhiing (giam 0,01 diém), chi
s6 thuce thi phap luat (giam 0,01 diém). Mic du
¢6 mot s6 chi s6 giam diém, nhung xét vé tong
thé trong 139 nudc khao sat thi Viét Nam van
ting 4 bdc so véi nam trude dua trén diém tong
cua cac nudc duge khao sat theo thir bac's.

Trong mdi mot chi $0, su danh gia cua Du
an Tu phap thé gi6i ciing dua trén nhimg danh
gi4 rat cu thé (xem muc 1 da phén tich). Chang
han tiéu chi v& cac quyén co ban, cic van dé
dugc dua ra khao sat nhu: Khong phan biét dbi
xtr (No discrimination), quyén séng va an toan
(Right to life and security), thu tuc thuc hién
quyén (Due process of law), mtrc do tw do biéu

1o Xem: https://worldjusticeproject.org/rule-of-law-index/country/202 1/Vietnam/Order%20and%20Security/,

truy cap ngay 6/8/2022.

17 Xem: https://worldjusticeproject.org/rule-of-law-index/country/2021/Vietnam/, truy cép ngay 6/8/2022.
18 Xem: https://worldjusticeproject.org/rule-of-law-index/country/202 1/Vietnam/, truy cép ngay 6/8/2022.
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dat (Freedom of expression), tu do ton gido
(Freedom of religion), quyén riéng tu (Right
to privacy), quyén tu do 1ap hoi (Freedom of
association), quyén lao dong (Labor rights)'.
Nhin vao két qua ndy, chung ta c6 thé danh gia
su thay doi, s tién bo hodc chwa duoc cai thién
qua tirng 1an khéo sat ctia cic nam.

Tir két qua nay c6 thé thay nhu’ng bat cap,
han ché trong thuc thi nguyen tic phap quyén
& Viét Nam ton tai & nhiéu mat, dic biét 1a cac
chi s6 nhu: han ché quyén luc nha nudc, kiém
soat tham nhiing, chinh phii mo, cic quyén co
ban, thyc thi phap luat, tu phap dan sy va tu
phap hinh su.

Nguyén nhéan cta nhimg yéu kém, han ché
1a do hé thong phap ludt cua Viét Nam con
thiéu dong bd, con nhiu bit cap, trong khi d6 y
thirc tuan thu phap luat ctia can bg, cong churc,
vién chirc nha nudc va cta ngudi dan chua tét.
Ngoai ra, chung ta ciing chua c6 quy dinh cu
thé v& nguyén tic, thu tuc, co ché bao vé quyén
con ngudi mot cach hidu qua. Ché do bau cu,
viéc thuc thi dan chi con c6 nhitng chd chua
hop 1y. Tu phép chua thyc sy doc 1ap. Co ché
thanh tra, kiém tra, xir Iy vi pham phap luat con
nhiéu bét cap.

3. Mot s6 giai phap nang cao chi so thue hién
nguyén tic phap quyén & Viét Nam trong
thoi gian toi

Thir nhit, tiép tuc cung cd, nang cao y thirc
phép luat cua cac can bd, cong chirc, vién chuc
nha nudc va nguoi dan. Can bg, cong churc,
vién chirc nha nude phai 1a tim guong ton
trong, chap hanh thuc hi¢n Va tuan thu nguyén
tic phap quyén. Véi yéu cau do, can thuong
xuyén bdi dudng, nang cao trinh do, y thirc
chinh tri va y thurc phap luat, nang luc k¥ nang
thuc hién cac nguyén tic phap quyén cho can
bd, cong chure, vién chirc nha nudc, tang cuong

cong tac thanh tra, kiém tra, xtr 1y vi pham.
Hién tugng tham nhiing, theo khao sat cia Dy
an Tu phap thé gidi, thi trong luc lwong canh
sat va quan su, trong nhanh hanh chinh, nhanh
1ap phap va tu phap van con & mic cao®.

Ngoai ra, dé xay dung ¥ thirc phap quyén,
can tuyén truyén, pho bién, giao duc y thic
phap quyen cho nguoi dan, doanh nghi¢p va
cac chu thé khac; gido duc, nang cao ¥ thuc
ton trong, chap hanh va tuan thu phap luat va
trach nhiém cua cong dan, td chirc. Mubn vay
can tiép tuc hoan thién cac tiéu chuén cta chinh
phi m¢ (Open Government) nhu Dy an Tu
phap thé gidi dua ra. Trong do, cac yéu cau nhu
quyén duoc thong tin (Right to information),
sy tham gia tich cyc ctia nguoi dan (Civic
participation).

Thir hai, trong bao dam, bao vé quyén con
ngudi, can thiét 1ap co ché bao hién va hoan
thién co ché tai phan hanh chinh, ting cudng
su doc 1ap tu phap. Khi toa an ddc lap va duoc
trao ddy du thim quyén, Toa an s& phat huy
strc manh 1a thanh tri quan trong nhat dé bao
vé quyén con ngudi. Viét Nam chua co co quan
bao hién chuyén trach. Hay noi cach khac, Viét
Nam dang thiéu co ché hitu hiéu dé thuc hién
nguyén tic phap quyén va thong qua do bao vé
Hién phap va bao vé quyén co ban cia cong dan.

Viét Nam cin mé rong thim quyén cho Toa
an hanh chinh va dong thoi ting cudong co ché
hoat dong cho hé théng Toa an hanh chinh. Toa
hanh chinh ciing phai 1a noi hinh thanh Ién an
1€, 1a noi bao vé nhan dan trudc moi hanh vi
xam pham cua cdc co quan nha nudc.

Trong chi sé vé giéi han quyén, mot trong
nhiing yéu cau dugc cham diém thap nhat do
1a quyén tu phap (judiciary) dat 0,36 diém?!.
Chinh vi vay, thoi gian tdi, can quan tam dén
viéc trao quyén dé nhanh tu phap doc lap va
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thuc su 1a “thanh tri cudi cung” trong viéc bao
vé quyén con ngum bao vé cong ly.

Thir ba, can ting cucmg ddi thoai phap luat
xuyén qudc gia va chuyén hoa phap luat dé phap
luat Viét Nam c6 sy tuong thich hon nita vi cac
chuan muc phap luat qudc té. Trong bdi canh hoi
nhap qudc té hién nay, mudn cho phép ludt gan
hon véi chuan muc phap luat quoc té, twong thich
v6i cac chuan muc quoc té thi can pha1 c6 sy ddi
thoai phap ly xuyen qudc gia va chuyen héa phap
luat Can soi chiéu vao nhimg chuin myc ma
quéc té dit ra. Chang han nhu thong qua nhiing
két qua danh gia ctia D an Tu phap thé gi¢i nhu
da phan tich ¢ trén ta méi thiy duoc nhimg diém
nao Viét Nam lam tot, nhimg yéu cau nao lam
chua tdt va can tiép tuc khic phuc, hoan thién.

Thir tw, cin cht trong dén viéc giam sat
trong qua trinh thuc hién phap luat. Bén canh
viéc xay dung phap luat, viéc thuc hién phap
luat, dac biét 1a giam sat trong qua trinh thuc
hién phap luat can duoc coi trong, vi do 1a van
dé phuc tap, da dang, lién quan dén nhiéu chua
thé, dén nhiéu hoat dong khac nhau trong viéc
dua phap luét vao cudc song.

Thyc hién phap luat 12 mot chi s rat quan
trong ma Dy an Tu phap thé gioi dua ra. Thyc
hién phap luat khong chi lién quan dén cac
hinh thtrc thuc hién cac quy dinh phap ludt nhu
thé nao, ma con bao gf”)m ca dic diém cac linh
vuc hoat dong xa héi, nhitng yéu td tac dong va
nhirng diéu kién nao dam bao cho nhimng quy
dinh phap luat d6 dugc thuc hién, nhitng thu tuc
phap 1y dwoc chdp hanh v.v.. Trong thyuc hién
phap luat, mot trong nhirng yéu cdu ma Dy an
Tu phap thé gidi dua ra khuyén nghi déi voi
Viét Nam 1a can phai cha y dén hiéu qua cua
viéc thyc hién phap luat (Effective regulatory
enforcement); khong dugc tri hoan viéc ap dung
phép luat khong c6 ly do (No unreasonable
delay); ton trong thu tuc phap ly (Respect for
due process); boi thuong khi ¢ vi pham trong
qua trinh ap dung phap luat (No expropriation
without adequate compensation)?.

NHA NUGC VA PHAP LUAT

Thir nam, tiép tuc thuc hién viéc han ché
quyén luc nha nude, dan cha hoa va cai cach
ché do bau cir. Han ché quyén luc nha nudc
1a mot chi s6 hang dau trong thuc hién nguyén
tac phap quyén. Dan chi va quyén lam chu cua
nhan dan 13 nhitng yéu t6 c6 quan hé chit ch&
v6i nguyén tac phap quyén. Chi c6 dan cha méi
tao ra ap luc budc Nha nudc phai thuce thi phap
luat mot cach cong bang, vo tu, khach quan.
Cung v6i d6, can cai cach ché d6 bau cir dé lya
chon duogc nhiing nguoi dai dién xung dang, co
nang lyc chuyén mon, dao dtc va trach nhiém
s& gop phan tao ra “dau vao” t6t cho viéc thuc
hién nguyén tic phap quyén.

Thir sdu, hoan thién cac diéu kién bao
dam dé thuc hién nguyén tic phap quyén,
nhu chinh tri, phap luat, kinh té, van hoa, xa
hoi, co ché giam sat, thanh tra, kiém tra. Phap
quyén khong chi doi hoi tinh hop phap ma ca
tinh hop 1y. Thuc hién phap luét tt & day lién
quan dén rat nhiéu giai doan. Dé thyuc hién tt
phap luat thi phai c¢6 di cac diéu kién bao dam
nhu ¥ thirc phap luat, t6 chirc thuc hién, kiém
tra, gidm sat, xtr Iy vi pham va bao v¢ hiéu luc
ctua phap luat. Trong thuc thi phap luat, tiéu
chuin thuc thi phap luat mot cach hiéu qua
(Effective regulatory enforcement) rat dugc
Dy 4an Tu phép thé gidi quan tam. Hodc trong
hoat dong xét xtr ca hinh sy va dan sy thi van
dé thi hanh nhimg phan quyét c6 hiéu luc do
ra sao (Effective enforcement), c6 tham nhiing,
c6 phén biét di xtr trong qué trinh xét xir hay
khong (No corruption, No discrimination)
cling dugc quan tam.

Tom lai, mic du két qua danh gia dua
trén cac chi so phap quyén WJP (WJP Rule
of Law Index) ma Dy an Tu phap thé gi6i
(WJP) dua ra chi mang tinh chit tham khao.
Tuy nhién, nhitng s6 lidu nay ciing gitp chiing
ta nhan dién mot cach toan dién, khach quan
nhiing chi s nao da thuc hién tot dé tiép tuc
phat huy va nhimg chi s nao thyc hién chua
t6t can khic phuc m
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