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1. Trf tu¢ nhén tao - thach thirc dat ra i

v6i phap ludt

Xét tinh chat da dién cia né, tri tué nhan

Tém tir:

Tri tu nhén tao dang ngdy cang tich hop Ilcn mach vio cujc song
hé\ng ngdy clia con ngudi; tic dgog dén nhicu khia canh cia xi hgi
vi cong nghu;p tir khim pha khoa hoc, cham séc sitc khoe va chan
dodn y (€ dén chinh phu dién nr, cc thanh phé lhong minh, linh vyre
ban I¢, giao Lhong van tii, dmh gih... Sy phél trién nhu vil bdo cla
méy méc ciing dong thoi 1am phat sinh mét so théch thirc dbi véi xa
hi v linh vyrc phap 1y, nhit 12 ‘nhimg théch thirc trong trch nhi¢m
boi thudmg thiét hat, x4c dioh ai chju trach nhiém phép ly, va & mire
46 nao?

Abstract:
Anrtificial intelligence is being integrated into our cveryday lives.
It also has a significant impact on many aspects of society and
industry, from scientific exploration, healthcarc and medical
dlagnosncs 10 c-government, smart cities, the retail sector, transpon,
i The rapid devel, of hines raiscs a number of
challenges to society and the legal field, which we have not been
prepared to deal with. Specially, the liability for compensation ta
damages, who responsible for legal liability, and to what extent?

Trong mét tuong Jai khdng xa, cé thé co
nhimg dét blen 10 16 do sy phat trién cia Al
v6i nhitmg cb may ngay cang cé kha ning tu

lao (Antificial Intelligence- Al) dd cham dén
day du cic linh vye phap ly, tir linh virc nhan
quyen lao déng, hcrp ddng, bdi thudng thiét
hai, dén linh vuc 5 tung. Mic di trong thuc
té, Al i chi bt ddu tré nén phé bién trong
nganh cong nghiép phép ly'.

Trieoe hét, Al cling cb thé 1am phat sinh
chi thé cua t¢i pham méi trong tuong lai.

duy, tri tué, cam xuc va hanh dong déc lép,
toan dién bon con ngudi, thim chi doi binh
da[@_ voi con ngudi. Cling phai ké dén mat
yéu té nira la toi pham céng nghé¢ cao, \n day
la mét nguy co tiém an khip noi. Néu 0
pham céng nghé cao tin cdng vio hé théng
Al, vao bé théng dir li¢u trong cic co quan
nhd nude thi hiu qua sé khén luong. Boi
vy, trong qué trinh tién hanh khai thac thinh

' Miller S (2017). Anificial intelligence and its impact on legal lechnology to boldly go whcrc no legal
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tru cua cach mang cong nghiép 4.0 va Al,
ching ta phai nd luc img phé vai nhimg
thach thire, moi de doa dat ra, trong d6 co
phuong di¢n chinh sach hinh sir.

Thir hai, viéc gia ting su dung loT
(internet of things) va oS (internet of
services) sé lam ting nguy co xam pham dai
tu, tan coéng théng tio, an ninh mang va
nhimg vn de lién quan dén trach nhi¢m cua
con ngudi trong st dung cac san pham keét
ndi khong day hay cac phuong tién khong
ngudi lai, cac nhan cong robot,... sé& kéo theo
1a nhimg vén dé phai giai quyét vé mat phép
1y, tinh hop phap cua céc giao djch qua mang
bang todn by hodc mét phin 16n may méc
thay thé cho con ngudi. Ngoai ra, doi hoi
thiét yéu cua vi¢c duy tri tinh toan ven cua
qua trinh san xuat, ranh cac i ro vé cong
ngh¢ théng tin, nhimg yéu té s& gy hau qua
xau cho san xuat, doi hoi bao v¢ bi quyét
cdng nghiép,...>.

Thit ba, lién quan dén bing sang ché va
chit lugng bing sang ché’. Internet van vat
(IoT) phy thudc vao giao tiép gira hai hodc
nhiéu ddi tugng théng minh va ngudi tiéu
diang va thich thie 1a ligu ngudi phat minh
ra mét s6 logi img dyng [oT nao dé c6 thé
vugt qua bai kiém tra dé du diéu ki¢n cap

biing séng ché hay khéng? Ngay ca khi ho
¢6 dugce bing sang ché vé cac phua‘ﬂg Ph‘x’p
va giao thitc mai, cac bing sang ché d6 van
¢6 thé rit kho chéng lai phimg vi pham cua
nhiéu nguois. B

Thit fre, khi vige thu thap va phan tich qu
li¢u dang lan réog dan nr cac cong tY Phaf‘
mém sang cic cong ty san xuat, ho da bat
déu khai thac céc kha nang phat sinh 07 VIEO
thu thip va khai thac dir ligu tiém nang, dé
¢ thé 10 ra gia trj gia tang?, nhimg Vil “tTdn
dir li¢u” ndy d4 d3t ra nhimg lo ngai kbdc
nhau vé mat phap ly. Ngudi ta cho rang, q‘?
liéu da trés thanh nguyén liéu dau vao can
thiét cta cong nghé Al, gip Al hoc duge
cdch tu duy cva con ngudi, cho ra k«::t qua
cao hon tu duy con ngudi, tao ra nguon gid
tri kinh té va xa hoi méi to 16n’. Big Data 43
duge x4 dinh 1a “diéu 16n lao tiép theo trong
sy ddi méi™®, hay la “mé hinh tha tu cia
khoa hoc™. Tuy nhién, nhimg ngudi cé
quyén su dung dir li¢u ndy dat ra cau hoi
rang, dir lidu c6 thé duge giao dich hay
khong va néu ¢4 thi quy dinh nio s€ ép dung
cho diéu nay. Dé ngén chin sy suy gidm nén
kinh té va d&i méi di lidu, can ¢4 quy dinh
thong minh dé thiét lap sy can bing gida
viéc sir dung dir li¢u o loi v bao vé quyén

de-dat-ra-voi-phap-|

Xem hups:/viettimes.viviri-tue-nhan-t
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riéng tu. khong phan bigt ddi xir va cac gia
tri hop phép khéc dugc béo vé. Viéc thu thap
céc t3p dir li¢u 1on va sir dung cic phan tich
dir ligu hién dai cho thdy mdi de doa 16 rang
déi véi viec béo vé céc quyen co ban cha
cong din, bao gém quyén riéng wr'®. Trong
nhieu trong hop, co nhimg ngudi sin sang
bét chip khong gian riéng fu ciia ngudi khac
dé chiém doat nhimg dir ligu c4 nhan nay.

Thir ndm, cdng ngh¢ théng tin va truyén
thong dang thay ddi vai {ro cua ngudi tidu
ding "t ¢6 lip sang két nbi, tir khong biét
dén biét, tir thy dong sang tich cuc™". Qua
trinh ndy d6i khi cﬁng dugc goi 14 “sb hoa™
cua nguo'l tiéu ding'?, moi ngudi ngay cang
cb the dé déng Hig dung, céc dich vy ky thuat
6. Chc thé hé tré 16 18n véi k¥ thudt s& héa
va luén di dAu trong viée 4p dung cong nghé
méi. Didu ndy cb nghia 14 cac gia dinh
truyén théng trong ludt bao vé quyén lgi
ngudi tiéu ding ring ngudi tiéu ding khong
hiéu biét va do d6 yéu cu sy bio vé phap ly
dic bl(;! khéng con dung nira. Tuy nhién, sy
thay déi nhanh dén mirc chc thé hé “tién
Internet” hdu nhu khéng theo kip dé thich
img, cic phuong lhuc san xuit méi cung s
mang dén nhimg mdi nguy hiém mai cho
ngudi tiéu ding. Vi viy, ludt bao vé quyen
lgi ngudi tiéu dung phai thich nghi voi
nhimng thach thirc méi.

Thir séu, chinh séch thué ciing s& dong
mot vai trd rat quan trong trong thoi dai coa
céc do1 twgng thong minh. Trong thoi dai
hi¢n nay, chi phi danh cho lao déng cua con
ngudi dang ngay cang ting 1én. Do dé, lao
ddng chia may méc néi chung va tri tué nhan
tao n6i ridng s& c6 xu hudng thay thé lao
ddng cua con ngudi. Khi nr dong hoa thay
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thé con ngudi, sb lugng lao déng du thua sé
tang 1én. ngoai tac dong vé kinh 1€, sy bt
binh déng xa hdi la van dé dang dugc quan
tdm. Vi phan 16m céc khoan thu thué hién
pay c6 nguon goc tir lao dong con ngudi, cic
cong ty sé tranh viéc ndp thué bang cach
tang tr dong hoa. Do ngudi ta cho n:mg
robot tri tu¢ nhan tao khéng phan 1a doi
tuong phai np thué cao, mét 50 hinh thirc
thué danh cho ty dong hoa s& dugc dua ra dé
thay thé cho thué cua nguoi lao dong.

Ngoai nhimg théch thire ké trén, vén dé
quan trong ma ching t6i de cip, la thach
thie phap ly lién quan dén phép ludt boi
thudmg thiét hai débi vai cac dbi tugng thong
minh. Ludt béi thudmg thiét hai chuyén ganh
néng mAt mat tir bén bi thiét hai sang bén co
101 hozc bén phi hgp hom dé chju ganh niing
mat mat. Théng thudng, mét bén um cach
khic phuc thié¢t hai bang cich yeu ciu boi
thudng thiét hai dwéi hinh thic bbi thudng
bing tién.

Tinh chat da dién cba tri tué nhin tao tao
ra thach thurc trong linh vye diéu chinh phap
lujt vé tréch nhiém bbi thuéng thiét hai do
céc vt thé théng minh gay ra. Kha ndng tich
lily kinh nghiém va ty hoce hoi, cling nhu kha
nang hanh djng doc 1ap va duara quyét dinh
riéng, tao ra nhirng diéu ki¢n cho Al lam
pht sinh thiét hai. Hon niza, sw pho bién cta
Al trong x3 h{i cb pghia 1a ngay cang nhiéu
ngudi su dung Al kha ndng vi pham phap
ludt cang cao. Sy phat trién cia Al va viéc
sir dung thuc 1é Al ngay cang nhiéu doi hoi
phai thay déi quy dinh phép ludt, chang han
nhu can phai co cau lai hé thong phap luat.
Néu tri tué nhan tao (robot tri fué nhan tao)
dugc tao ra gidng nhu con nguai la ¢ suy
nghi va cam xic, thi phip ludt phai dugc

' Brkan M (2015), Dala protection and european private international law. SSRN Scholarly Paper 1D
2631116. Social Scicnce Research Network, Rochester; Lynskey 0 (2014). Deconstructing data protection:
the ‘added-value’ of a right to data protection in the EU legal order, Int Comp Law Q 63(03), pp.569-597.

" Prahalad CK, Ramaswamy V (2004), ‘Co-creauing unique value with customers, Strategy Leadersh 32(3),

pp. 4-9: hitps://doi.org/10.1108/108785704 10699249, truy cap ngay 15122020,
" MéenpaiR, Korhcnen Si (2015) Dlgnahzauon in retail: the impact on competition, In: Colin va cic tac

gia (ed.) Vol. n Tr

Aalto Universiry. Helsinki, pp.89-102.
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thay doi dé‘ ma hoéa vai o cua robot wong
xa hoi". Dieu d6 c6 ghia la cac nba lam luat
phai xem xét khuén khé phap 1 hién c6 va
sia d6i. bo sung cho thich img véi nhu cau
thay doi cua x3 hi.

Mic du hoat déng cua Al chwa dugc
phap luat quy dinh cy thé nhung chung ta
van phai giai quyét van dé trach nhiém doi
véi cc thiét hai do hanh dong cia Al gy ra.
Theo quy dinh hién hagh. cac thiét hai gay
ta boi hanh dong bat hgp phap cia ngudi
khac phai dugc béi thuomg. Van dé chinh la
cho dén thi diém hién i, cdc quy dinh hién
ndy khong cong nhan Al la mét chu thé coa
phap ludt. Didu nay cé nghia la Al khong thé
chju trach nhi¢m cé nhan ve nhimg thiét hai
ma no gdy ra. Vi vy, mét loat cau hoi duge
d3t ra: ai sé phai chju trach nhiém cho nhimg
thi¢t hai do hanh dgng cua tri tu¢ nhan tao
gay ra? Al c6 kha nang gay nguy hiém va c6
thé giy ra thiét hai khong? Al c6 thé chiu
trach nhiém cho hanh djng cia minh hay
khong? Cac quy dinh cita phap luat duge s
dung trong viée xac dinh céc truong hep boi
thudmg thigt hai do Al gay ra 14 gi?

2. Luit bdi thrdng thigt hai - quy tic ip
dung 36 véi trach nhi¢m phap 1y va an
toan san pham/djch vu

Theo hoc gia Abbott, vige bdi thudng
(hié( hai cua robot dya trén quan diém cho
ing may moc sé an toan hoic it nhat 1a ¢6

Implications:  Why Create  Antificral

kha ning an toan hon so véi con ngudi'*
Mac do c6 nhiéu biing chimg cac v If vong
lién quan dén phan mém xe 1y [4i Tesla,
nhung nhin chung, ngudi ta van cho 02 xe
ny lai gay ra tai nan it hon so vai con ngudi
14i xe, c6 khoang 94% cac vy tai nan lien
quan dén 13i cia con nguoi'®. Hon nira. 101Y
té 12 mt trong nhimg nguyén nhin hang dau
gdy tir vong'®. Do do, cic h¢ thong tri fue
nhan tgo, nbhur Watson ciia IBM'", phan “?h
hd so bénh an va diéu tri cho bgnh nhan
khong cin phai hoan thign dé tang cudng sy
an toan thi ciing da tét hon so v6i con ngudi.

Mic du hién nay, cic nha san xult va
thiét ké robot ludn tap trung vao vi¢e hoan
thién hé théng cua ho dé cé d tin cdy 100%
1am cho van dé trach nhiém khong phai 13 vén
dé déng phai lo ling'®. Tuy nhién, van c6 kha
ning sy ra cac van dé phat sinh lién quan dén
d5 an 10an trong céc hé théng ty déng. Cong
nghé robot ¢6 thé thét bai do 131 vd ¥ hoc do
thiét ké, dAn dén thiét hai tai san, thuong tich
hodc tinh mang'. Trong trudng hep nay, ludt
trach nhiém san phdm truyén théng s& duge
ap dung, c6 nghia la nha san xuét s& phai chiu
trach nhiém do mét by phén cua robot bj truc
tric. Cilng ¢6 nhimg trudng hop tinh dén 16i
cha nha san xuét hodc 13i cia c4 nhan khi tiép
quén chiéc xe®.

Néu giém'thiéu tai nan thyc t& 12 mot
trong nhimg van d& trong tdm can quan tim,

Richard C Sherman (1998). ‘The Surge of Anificial Intelligence: Time To Re-cxamine Ourselves,
Intelligence?”, /

http://www.units.muobio.edwpsybersite/

cyberspace/aisurge/ implicanons.shuml, wuy cip ngay 20/2/2020.

cip ngay 15/272020.

Abbolt R (2018). The reasonable computer: disrupting the paradigm of tort liability, Geo Wash L Rev 86, p. 1.
Si[\gh $(2015). Critical reasons for crashes investigated in the national motor vehicle crash causation
US Deparument of Transportation. hitps:/crashstats.nhtsa.dot.gov/Api/Public/ViewPublication/8121

Survey
5. truy

" Kohn LT, Corrigan J, Donaldson MS (2000). To err is human; building a safer health sysicm, Nationa|
Academy Press. Washington, DC. www.nap.cdu/catalog/9728.himl. truy cap ngay 13/2/2020.
Y Watson Y4 mét chuang trinh phin mem i tu¢ nhén tao do [BM phat trién véi muc dich dua ra 1gi dap cho

cac ciu hoi duge néu lén bing ngdn ngir ty nhién. Chu
v 1BM la Thomas J. Waison, Watson dang duge phat trién nhu mgt phan cta dy an nghién cu

DeepQA.

g rinh n_éy duge dit tén cua nhi sang Yap cong
YU mang tén

* o Kirkpatrick K (2013), Legal issues with robots, Commun ACM 56(11). pp. 17-19.
hups:/ dor org/10.1145 2324713 2824720, truy cip ngay 15/2/2020.
Hilgendorf E (2014). Robotik im Kontext von Recht und Moral. Nomos Verlagsges. p.27
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thi myc dich chinh cia lugt boi thudng thiét
hai Ja cAn diéu chinb c4c tiéu chuan ve trach
nhiém bbi thuémg trong truémg bop thiét bai
gdy ra bai cac val thé théng minh theo
hudng Iudt khuyén khich dAu tr vio tri tué
phén 120 dé ting sy an 10ap cho con ngudi.
Héu hét cac lhucmg tich roa con nguoi giy
ra déu 13 do bit can. Vi vy, ho sé phai chiu
trdch nhiém bdi thudmg do ¢6 nhimg “hanh
vi khéng hep ly”. Khi méy tinh giy ra
thuong tich twong ty thi s€ 4p dung tiéu
chudn vé trich nh1¢m nghlem ngat, c6 nghia
1a khéng xem xét dén yéu t6 16i trong viée
gy ra thiét hai. Bén bj lhlel hai khéng phai
chira I01 hodc sy bit cin cua nha san xuét
ma chi cia chi ra sin phim c6 khuyét tat va
gdy nguy hiém khéng hop 1y khi duge sir
dung theo céch thirc théng thudmg va c6 thé
dur liéu duge. Tuy nhién, viéc yéu ciu nha
san xudt phai boi thudug vi trach nhigm
nghiém ngit nhu thé nay, ddng nghia véi
vige khong khuycn khich tu déng hoa. Bai
vi, nha san xuat hodc chi s& hiru phai chiu
trich nhi¢m vé che ddi tugng dugc diéu
khién béng tri tu¢ nhan tao 1én hon so véi sy
diéu khién ctia con ngudi.

Vi trach nhiém phdp 1y ddi véi san phim
1a trach nhiém nghiém ngdt, khong phy
thuge vao 13i, trong khi hoat dong cta con
ngum dugc do ludmg theo tiéu chuan cla

“mdt nguoi hop ly”, cé ¥ kién cho rang, aé
khuycn khich 14 déng hoa va cai thién an
toan hon nira, can phai 4p dung bién phip
bdi thuong thiét bai 46i voi tri e nhén tao
nhu mét con ngudi hon 1a mdt san pham Do
d6, khi iy dpng héa va sb héa nhim caj thién
sy an loan, cac déi tugng thong minh can

NHA NUGC VA PHAP LUAT

duge danh gia theo tiéu chudn so sudt, bt
can thay vi tiéu chuan trach nhiém nghiém
gt va xéc dinh trach nhi¢m déi vdi thiét
hai lic nay sé dugc so sanh voi “mét ngudi
hop 1y

Bén canh d6, cling c6 nhiéu ¥ kién c6
suy cho viéc 4p dung trich nhi¢gm nghiém
ngat dbi vai cic vat thé thdng minh, yéu cau
mo rong pham vi cic chii thé phai chiu trach
nhi¢m - tr nha san xudt, nha phan phdi,
ngudi ban, tham chi ca nha cung cép vién
théng. Vi dy, & Lién minh chiu Au, Chi thj
Trach nhiém san pham (85/374/EEC) khéng
dp dung déi vai hang héa v4 hinh, dich vy
khéng diy du, tu vin bét cAn, chin dosn sai
va théng tin sai sot. Tuy nhién, diéu quan
trong la néu thit hai xay ra do mét san pham
dugc sir dung trong dich vy bj 13i thi n6 sé
vin dugc ap dung theo Chi thj Trach nhiém
san pham?, quy dinh kiém tra trach nhiém
nghiém ngat. Do d6, nhiéu hanh vi ca robot
s& nam trong pham vi cia Chi thj nay, bao
gdm ca phan mém dugc hwu trir trén phuong
tién hiru hinh. Didu nay co nghia I trong
trudmg hop xe 6 16 cua nguai ti€u ding gay
ra tai nan do phfm mém bj tryc triic, hodc
béoh nhan sir dung sai liéu lugng phong xa
mé nguyén nhén 1 do tryc tric trong phan
mém danh cho nguéi tidu dung thi ho ¢6 thé
dua ra khleu nai theo Chi thi Trach nhiém
san phim déi vi nha san xuét phan mem”
Tuy nhién, khi phan mém duogc cung chp qua
Intermet (duoc goi la phan mem khong
nhung), cac khiém khuyét tiém 4n khong
nam trong pham vi cia Chi thi ndy va can c6
mot ch1 thi cu thé vé !rach nhiém cua céc nha
cung cép néi dung s6.

¥ Schellekens M (2015), Self-driving cars and the chilling effect of liability law, Comput Law Secur Rev:
Int J Techno! Law Pract 31, pp. 506-517; hups://doi.org/10.1016/.clsr.2015.05 012.

1 Abbott R (2018), The reasonable computer: disrupting the paradigm of tort liability, Geo Wash L Rev 86,
[

p. L.

' Grubb A. Howells GG (2007), The law of product liability, Butterworths. Oxford.

Wuyts D (2014), The product liability directive-more than two decades of defective products in Europe,

J Eur Tort Law 5(1), p. 5: https://dor.org/10.151 5/jet)-2014-0001. truy cdp ngay 15/2/2020.
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Thuyc té cho thay. d6i tuong théng minh
cang ty chi thi chung cang it dugc coi ta
céng cu don gian ong tay cic chu thé
khac* va vi¢c quy dinh nghiém ngét qua
mirc, mong dgi sy hoan hao thay vi ¢6 thé
chap nhan nhimg hanh vi robot cé thé k.hong
khuyen khich cac nha san xuat déu tr tién
vio vige déi mai, chang han nhu xe tyr lai.
méy bay khong ngudi 13i va may ty dong®.
Do d6. vige ban hanh cac quy dinh théng
minh la rét cin thiér.

Trong khi cac déi rwgug théng minh
dang bét chude cong vi¢e cha con ngudi,
mot cdu hoi cung dugc dat ra la liéu robot
c6 dugc quyen kién, bj ki¢n va ciing dugc
tham gia véi tu cach 1a nhan chimg cho muc

European Commission (2014), Europcan Commission calls for tough standards to re;

dich chimg cir hay khéng? Hign tai khong
thé kién m1 robot vi chiing dugr coi 12 1ai
san. Céc d6i tugng 1théng minh khéng co
cach chua thé phap 1y va chua dugc sua 8i
dé c6 thé ki¢n hofic bj kién. Néu robot gdy
hai, bén bj thuong phai kién chu nhan cua
né. Tuy nhién, so sanh robot vai ic cong
ty, céc cong ty ciing khéng dugc coi 12 cac
thye thé phap ly riéng bigt vai chu s& hiru
la con ngudi trong mét thoi g|an dati trong
lich su?. Tuy nhién, theo thoi gian. cac nha
lap phép da tir bo mé hinh coi cac cong ty
chi 14 1ai san va trao cho chiing mét fu cach
nhan tao dfc lip (phap nhén) cho phép
ching kign va bj ki¢n. Do 49, dbi véi chc
robot, né s& cin phai duge thiét 14p tu céch
chit thé nhu vay*’ @

tate civil drones,
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ngay 15/2/2020.
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tién hanh umg ciu giam dinh tim thin hoac
giém dinh phap y néu ¢6 nghi ngd ngudi bi
16 giac khfmg c6 nang lyc trach nhiém hinh
S Néu két qua gidm dinh la nguai d6 da
méc bénh tam than. hodc mdt bénh khac dan
dén khong co kha néng ohan thire, khéng co
kha ning diéu khién hanh vi thi khdng co bét
ky mét can cit phap ly nao dé 4 ap dung bién
phap bit bude chira benh d6i vai nguai do.
Hé qua la ngudi d6 van hang ngay song
chung v&i cong dong va co the gay nguy
hiém cho \a hi bat cur Iuc nao. Pay la mot
khoang rrong phap ludt ¢in phal s6m khic
phuc dé tao thuan lgi cho thye tién hoat dong
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ap dung phap luét cua eic co quan tién hanh
10 fung va bao dam an toan cho cuje séng
chung cua cong dong. Ching t5i cho rﬁng,
trong truémg hop nay, can trao cho Vign
kiém sat nhén dan quyén ap dung bign phap
bit budc chita bénh khi kiém sat viéc giai
quyel tin bao 16 gidc i pham. Viée trap
tham quyén nay cho Vién kiém sat nhéan dan
14 phi hop véi khoan 2 Diéu 2 Ludt T chire
Vién kiém sat nhan dan ndm 2014, Theo as,

mét trong cac nhi¢m vu cua Vién kiém g4
nhan dén do la bao vé quyen €ON ngudi vi
quyen cong dan, bao vé quyén va lgi ich hop
phap coa ca nhan, 16 chic B
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