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CHUONG XIX
CAC TOI XAM PHAM AN TOAN CONG CONG,’
TRAT TU CONG CONG

-Céc t6i xAm pham an toan cong cong, trat fy cong cong gém 55 didu, ¢6 the
dugc chia thanh hai nhoém 19i: cdc t0i xam pham an toan giao thong va céc 10
khéc, -

- Céc 16i xam pham an todn giao thong dudng bo, dudmg sét, dudmg thiy va
~duimg khong ¢6 dac diém 1a cic hanh vi pham (3i dugc cu thé héa, tir do ci the
" hda trach nhiém hinh sy va c4 thé héa hinh phat. Céc loai hinh giao théng ciing
duoc cu thé héa: dudmg bo, dudng sat, dudng thily va dudng khong, qua dé ¢o
chinh sdch xir 1 thich hgp d6i véi timg loai hanh vi pham 10i. D3i vdi céc vi pham
cha timg loai hinh giao'thong, B6 luat Hinh su con phan biét vi pham vé diéu
khién phuong tién giao thong v6i can tr& giao thong hoac viéc dua vao sir dung
phuong tién giao thong khong bao ddm an todn hay diéu dong ngudi khong du
- dicu ki¢n diéu khién phuong tién giao thong. '

- Céc 10i xam pham an toan giao thong thudng c6 cdu thanh vat chat, wic la
¢6 hau qua nguy hai cho xa hoi xdy ra; hanh vi vi pham an toan giao thong nhung
chua gay ra hau qua nghiém trong, thi bj xir Iy hanh chiph. Tuy nhién, d&i véi mot
s6 trudng hap do yéu ciu phong nglra ma nha lam luat dd quy dinh yéu 16 cau
thanh 10i pham ma khong ddi hoi hau qud nguy hai cho x hoi phai xay ra (Khoin
4 cdc Piéu 202, 293, 208, 209, 212, 213; Didu 216,...).

Céc 10i xam pham an toan giao thong so véi quy dinh caa Bo luat Hinh sy
nam 1985, d3 bd sung ba 101 méi : Toi 16 chitc dua xe trdi phép (Diéu 204), 16i

dua xe trdi phép (Diéu 205) va t6i vi pham quy dinh vé duy t, slra chifa, quan ly
céc cong trinh giao thémg (Diéu 220).

V& chinh sdch xir 1y, d6i véi cdc t10i xam pham an toan giao thong c6 thé ap
dung hinh phat tién 12 hinh phat chinh bén canh hinh phat ti. Miic phat tién t6i
thiéu I3 3 triéu va t6i da la 100 trieu. Hinh phat cai tao khﬁng giam gidr ciing dugc
ip dung d6i vai loai tdi nay. Théi han cdi tao khong giam giﬁ la tir 6 thang dén 3
nam. _ - |

Cac 10 con lai cha Chuong ndy ciing ¢6 dac diém 13: mot s6 10i trude day
dugc coi 14 nhilng 10i xam pham an ninh qudc gia, nay duq? xem nhu cdc 16i xam
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pham an toan cong cong, trat tu cong cong (t6i chiém doat mdy bay, tau thuy; 10
diéu khién may bay vi pham cdc quy dinh vé hang khong ctia nudge Cong hoa i
hoi chu nghia Viét Nam; o1 diéu khién phuong tién hang hai vi pham cic quy
dinh vé hang hai cba nudc Cong hoa xa hdi chl nghia Viét Nam; toi ché tao, tang
trit, van chuyén, sir dung trai phép hodc chi€ém doat vii khi quan dung, phuong tien
ky thuat quan su... Pdng thoi, da b8 sung mot s6 t6i pham méi, nhu: 19i Lao ra va
lan truyén, phéat tdn cdc chuong trinh vi rit tin hoc (Diéu 224); (6i vi pham cic
quy dinh v¢ van hanh, khai thac va su dung mang may tinh dién wx (Diéu 225); 161
su dung trdi phép thong tin trén mang va trong mdy tinh (Diéu 226); 16i vi pham
quy dinh vé sir dung lao déng tré em (Diéu 228); 10i vi pham quy dinh vé van
hanh cong trinh dién (Diéu 241); t6i pha thai trdi phép (Diéu 243) va 10i hop phdp
héa tién, 1ai sdn do pham t9i ma cé.

Piéu 202. Toi vi pham quy dinh vé diéu khién phuong tién giao thong
duong bo

1. Nguoi nao diéu khién phuwong tién giao thong du()‘ng.bé ma vi pham quy
dinh vé an roan giao thong duong by gdy thiét hai cho tinh mang hodc gay thiét
hai nghiém trong cho sic khde, tai san cita nguoi khdc, thi bi phat tién tir nam
tricu dong dén ndm il triéu dong, cdi tao khong gia{n gitt dén ba nam hodc
phat iy tix séu thdng dén ndm ndm.

2. Pham 161 thudc mot trong cdc truong hop sau ddy, thi bi phat i nr ba
ndm dén murci ndm :

a) Khong cé gidy phép hodc bdng ldi xe theo quy dinh;
b) Trong khi say rugu hodc say do ditng cdc chdt kich thich manh khdc;

) Gdy tai nan réi bo chay dé trén trdnh trdach nhiém hodc ¢d'y khong ciiu
giap ngeot bi nan;

1
d) Khéng chdp hanh hiéu lénh cia nguoi dang lam nhiém vy diéu khién
hodc niong din giao théng;

d) Gdy hdu qud rdt nghiém trong. |
3. Pham t5i gdy hdu qud ddc biét nghiém trong thi :b_i phat i tiv bdy nam
dén muei 1dm nam.

4. Vi pham quy dinh vé an toan giao thong dudhg bo ma cé khd ndng tuge

té'ddn dén hdu qud ddc biét nghiém trong néu khong dwoc ngdn chdn kip thoi, thi
9
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bi phat cdi tao khdng giam giit dén mot ndm hodc phat ti ur ba thing dén hai
nam.

5. Nguoi pham toi con cé thé bi cdm ddm nhiém chitc vu, cdm hanh nghé
hodge lam céng viéc nhdt dinh tie mot ndm dén ndm ndm. '

* *

*

1. Toi vi'ph_am quy dinh vé diéu khién phuong tién-giae thong dutmg bo
duge dat rn nhany dau tranh phong nglia viv chong cac vi pham quy dinhi ve an
win giao thong duong bd, bao dam an toan tinh mang, sic khoe, bio VeV L S
clia Nha nudc, clia tap thé va tai san cia cong dan.

2. V& mai khach quan, t0i pham dugc thé hién & hanh vi vi pham cic quy
dinh vé an toan giao thong dudng bo, va thudng 1a di gay ra thiét hai vé ngudi
hoac tai san (cling c6 trudng hop tuy chua cé hau qua nguy hai xay ra nhung néu
khong kip thdi ngan chan vi pham thi cé kha nang thuc 1€ din dén hau qua dat
biét nghiém trong). '

Cac quy dinh vé an toan giao thong dudng bo ¢6 rat nhiéu, duge quy dinh
trong Luat giao thong dudng bd ngay 29 thang 6 nam 2001 va cdc van ban hudng
dan thi hanh Luat pay. DBdi véi hanh vi pham 101 & Diéu nay thi chi bao gom
nhimg hanh vi vi pham an toan giao thong dudng bo clia ngudi diéu khién phuong
tién giao thong dudng BQ (nhur diéu khi€n phuong tién giao thong khong di vao
diing phén dudng, Ian dudng, tuyén dudng quy dinh; dimg db xe khong ding quy
dinh; di qué téc do, ché qua tai trong...). Con nhitng hanh vi khéc ciing xam pham
an toan giao thong dudng bo thi duoc quy dinh & cic diéu luat khac (hanh vi can
tr& giao thong dudmg bo, dua vao sir dung cdc phuong tién giao thong dudng bo
khong bao dam an toan, dua xe trdi phép...). Phuong tién giao thong dudng bé bao
gém céc loai xe co g.idi (6 to, mdy kéo, xe mo t6 hai bénh,-xe mo t6 ba banh, xe
gin mdy va cic loai xe tuong tu ké cd xe co gidi ding cho ngudi tan 1at); xe tho
so (xe dap, xe xich 10, xe sic vat kéo va c4c loai xe tuong tu; cidc xe mdy chuyén
diing (mdy xdc, mdy san Gi) xe mdy nong nghiép (mdy cay, mdy cdy...), xe miy
lam nghiép (xe chd gd chuyén dung) khi chay trén dudng bo.

Thiét hai xay ra do vi pham quy dinh vé an toan giao thong dudng bo, nhu
trép da ndi, thuong 12 ddu hiéu bt budc cha t¢i ndy. Thiét hai xay ra c6 thé vé
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tinh mang (ldm ngudi chét), vé sitc khoe (Iam ngudi bi thuang tal) hoac vé tai san
(tai san bj huy hoai hodc hu hong).

Theo quy djnh cia Diéu 202 va cdc diéu tiép theo vé vi pham cac quy dinh
~ vé an toan giao thong dudmg bo, dudmg sét, dudmg thiy, dudng khong, thl hau qua
¢6 ba mic: hau qud nghiém trong, hau qua rdt nghiém trong va hau qua dac biél
nghiém trong. Theo Nghj quyét 02/2003/HDTP ngay 17-4-2003 cua TANDTC thi
dugc coi 12 hiu qua nghiém trong trong nhing trudng hop sau day: |

- Lam chét mot ngudi;

Gay thuvng tich hoac gay 10n hai nang cho sdc Ko cta ol den ol
nguut vat Ly ¢ thuong 1at coa moi nguoi W 3 1% 1o len;

- Gay thuong tich hoac gy t6n hai cho sic khde clia nhiéu nguoi vai ty 1¢
thuong tat ca mbi ngudi dudi 31% nhung tdng ty 1€ thuong tat cha 14t cd cicnan |
nhan 1r 41% dén 100%; .

- Gay thuong tich hodc gay t6n hai cho siic khoe clia mot ngudi vai thuong
141 1r 21% dén 30% va con gay thiét hai vé tai san v6i gid tri 1ir 30 trieu dong dén
dudi 50 triéu dong;

- Gay thuong tich hosic gay tén hai cho siic khoe cha nhidu ngudi vai ty 1é
thuang (at cia méi ngudi dudi 21%, nhung 18ng ty 1€ thuaong 1at cha 141 ca cic nan
nhan it 30% dén 40% va con gay thiét hai vé tai san vai gia tri tir 30 tricu dong
dé dudi S0 tricu dong,; -

_ - Gay thiét hai vé tai san vai gid trj tr 50 tridu dbng dén dudi 500 rigu
dong.

3. Vé mat chi quan, (i pham duge thic hién do vo § (vi qud ty tin, vi cdu
thd), vi ngudi pham t6i ¢ thdi do vo y d6i v6i hau qud xay ra khi vi pham cic
quy dinh vé diéu khién phuong tién giao thong dudng bo. Trong irudng hop ngudi
diéu khién phuong tién giao thong c6 y ding phuong tién giao thong chia minh dé
giét ngudi khic hoac gay thuong tich cho ngudi khac thi phai chiu trach nhiém
hinh su vé t0i giét ngudi hodc t0i ¢d ¥ gy thuong tich.

4. Chii thé cia t0i pham nay 12 ngudi c6 nang luc trach nhiém hinh su tir di
16 wdi trdr len. )

5. Diéu luat quy dinh bén khung hinh phat. Khung co ban (Khung 1) ¢6
hinh phat lya chon : phat tién i 5 triéu déng dén 50 trieu dbng hoac phat cai tio
~ khong giam gilt d€n 3 ndm hodc phat th 1 6 thing dén 5 nam.

g '



Khung tang nang (Khung 2) quy djnh hinh phat 10 tir 3.nam dén 10 nam,
‘d6i v6i cic trudmg hop: khong c6 gidy phép hodc bing 14i xe theo quy dinh; trong
khi say rugu hodic say do diing cdc chét kich thich manh khéc (nhu ding cac chat
ma tdy...); gdy tai nan réi bo chay dé uron tranh trach nhiém hoac cd y khong ciu
gitip ngudi bi nan; khong chdp hanh hiéu 1énh clia ngudi dang 1am nhiém vu diéu
khién hoac hudng dan giao thong; gay hau qua rdt nghiém trong. Hau qua rit
nghiém trong & day c6 thé 1a: |

- Lam chét hai nguoi;

- Lam ch&€t mot nguoi va thuong tich, fai sdn cho nguoi khdc tai khodn 1

- Gay thuong tich hodc gay t6n hai cho stic khoé clia ba dén bén ngudi vdi
ty i thuong tat ciia mdi ngudi tir 31% wd 1én; _

- Gay ton hai cho nhiéu ngudi véi tdng ty 1¢ thuong tat tir 100% dén 200%:;,

- Gay thiét hai vé tai sdn v6i gid tri tir 500 trieu déng dén dugi | ty 500
trigu dong. o :

Khung tang nang dac biét (Khung 3) ¢6 hinh phat ti tir 7 nam dcan 15 .
doi vai truong hop gay hau qua dac biét nghieém trong. Hau qua dac bict nghicm
trong co thé 13

- Lam chét tlr ba ngudi trd 1én;

- LAam chét hai ngudi va con gy hau qua khic tai khoan 1, hoac lam chél
mat ngudi vivhiu qua khac tai khoan 2;

- Gay thuong tich hodc gay tdn hai cho sic khoé clia nam ngudi Ld [én vdi
ty 1¢ thuong tat cha m&i ngudi tr 31% tré 1én; :

- Gay tn hai sﬁ'c khoé cho nhiéu ngudi véi tdng ty lé thuong tat trén 200%;

- Gay thieét hai vé tai san v6i gid trj tir 1 ty 500 trieu dGI;g tré 1én.

Piéu luat ¢6 mot khung gidm nhe (Khung 4) véi ché tai lua chon: cai tao
khong giam gilt d€n madt nam hoac phat ta tir 3 thang dén 2 ilam, d6i véi trudng
hop vi pham quy dinh v€ an toan giao thoﬁg dudng b ma c6 kha nang thyc & dan
dén hau qud dac biét nghiém trong néu khoéng dugc ngan chin kip thoi (ching
han, 1ai xe khdch dimg xe & doan dudmg déc, dé xe tréi xudng ddc, néu khong
dugc phdt hién va ngan chin kip thai thi xe khich s& roi xuéng vuc).

Ngoai hinh phat chinh, ngudi pham t6i con ¢6 thé bj’ cAm hanh nghé l4i xe
tr I nam dén 5 nam. "
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Piéu 203. Toi can tré giao thong dudng bo

1. Ngudi nao ¢é mét trong cdc hanh vi sau ddy cdn tro giao thong diucong
bo gdy thiét hai cho tinkh mang hodc gdy thiét hai nghiém trong cho sitc khoe, 1di
sdn cia nguoi khdc, thi bi phat tién tix ndm triéu dong dén ba -muoi triéu dong,

cdi tao khong giam giit dén hai ndm hodc phat i ti ba thdng déh' ba ndam.

a) Pdo, khoan, xé trdi phép cdc céng trinh giao thong duong b,
b) Pdt 1rdi phép chudng ngai vdt gdy cdn trd giao théng duong bg;

c) Thdo dd, di chuyén trdi phép, lam sai léch, che khudt hodc phd huy bién
bdo hiéu, cdc thiét bi an toan giao théng duing bd;

d) Md duong giao cdt trdi phép qua duong bo, duong cé gidi phdn cdch;

d) Lan chiém, chiém dung via he, long dicong;

e) Lan chiém hanh lang bdo vé dudng bo;

¢) Vi pham quy dinh vé bdo ddm an todn giao thong khi thi cone tron
ditong bo;

h) Hanh vi khdc g&y cdn trd giao thong duomg bo.

2. Pham t$i thudc mot trong cdc truong hop sau ddy,-thi bi phat ti tiv hai
ndm dén bay ndm: |

a) Tai cdc déo, déc va doan duong nguy hiém;

b) Gdy hdu qud rdt nghiém trong.

3. Pham tpi gdy hdu qud ddc biét nghiém trong thi bi phat tiy tiv ndm ndam
dén muetri ndm.

4. Pham tgi trong truong hop c6 khd ndng thic té ddn dén hdu qud ddgc biét
nghiém trong néu khéng duoc ngdn chdn kip thoi, thi bi phat tién tix nam triéu
déng dén hai muoi triéu ddng, cdi tao khong giam giit dén moét ndm hodc phat ti
1t ba thdng dén mét ndam. |

* .
’ !

i. Can trd giao thong dudng bo 1a mét trong nhilng nguyén nhéan gay ra tai
nan giao théng dudng bo. Viec xir 1y hinh sy nhing hanh vi cin trd giso thong
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dudng bo gdy hau qua nghiém trong (hoac ¢é kha nang thuc t€ dan dén hau qua
dac biét nghiém trong) 13 nham d4u tranh phong ngira va chdng nhimg hanh vi
gy madt an toan giao thpng dudng b, bao v¢ tinh mang, sic khoé cha cong dan,

bao vé tai san chia Nha nudc, tap thé va clia cong dan.
§

2. V& mat khich quan, ti can trd giao thong dudng bd duge mo ta khd cu
thé¢ vé hanh vi pham t6i."Cac hanh vi can trd giao thong duong bo xay ra pho bién
han ca duoc quy dinh tai cic diém tir diém “a” dén diém “g”; nhimg hanh vi con
lai duoc dua tit ca vio diém “h” cba diéu luat.

Cong trinh giao thong dudng bo bao gdm : dudng, ciu, cng, ham, via he,
dudmg do thi, bén pha, bén xe, hé théng thodt nudc, coc tidu, bién bio, nui dimg
xe, noi dd xe va cdc cong trinh phu trg khiac. Hanh vi “Dao, khoan, xé trdi phép
cAc cong trinh giao thong dudng bo” néi tai didm “a” Khoan 1 Diéu luat duoc
hidu 12 d6i voi mot s6 cdng trinh giao thong nhu dudng cdu, c6ng, hdm, via he...,
con d6i v6i viée xam pham céc cong trinh khac nhu bién béo, coc tiéu... thi bi xir
1y theo diém “c” Khoan 1 Diéu nay.

Hanh vi “D#1 trdi phép chudng ngai vat gy cadn r& giao thong dudng bo”
néi tai diém “b™ Khoan 1, ¢6 thé duge hiéu 1a dal, dé bal ci val gi gay can trd
giao thong dudng bo nhu: phoi rom ra, nong san, thuc phdm trén dudng bo, dé val
lieu xay dung hoaé bat cir vat gi khéc trén dudng bo...

Hanh vi “L4n chi€ém, chiém dung via h&, long dudng” quy dinh tai diém
“d” Khoan | ¢é nhiéu biéu hién nhy: 1am mdi che trén via he, duong do thi; dat
biéu hiéu, bién quang cdo, budn ban var, sira chita xe mdy, xe dap trén via he,
dudi long dutng, gy can trd giao thong dudng bo.

Hanh lang bao v¢ dudng bd 1a dai dat doc hai bén dudng dé biao dam an
toan giao thong va bao vé cong trinh dudng bd. Viéc lan chiém hanh lang bdo vé
dudmg bo (nhy xay nha trdi phép, hop chg...) khong nhitag dnh hudng dén viec
bio vé cong trinh dudmg bo ma con gay mdy an toan giao thong dudmg bo.

Vi pham quy dijnh vé bio ddm an toan giao thong khi thi cong trén dudng
b6 ciing 14 mot hanh vi can tré giao thong dudng b0 (diém “g” Khoan 1). Céc vi
pham khi thi cong trén dudng b d6i v6i don vj thi cong ©6 thé 1a: khong cam
hoac cdm khong di cic bién bdo hiéu, coc tieu di dong, khong dat rao chin,
khong dat den giao thong, khong bé tri ngudi hudng din, diéu khién giao thong
khi thi céng & chd dudmg hep phai vira lam vira cho xe di, dé vat lieu, dat d4,
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phuong tién thi cong, xe may thi cong ngoai pham vi thi cong gdy can rd giao
thong, khong phuc hdi nguyén trang cong trinh giao thong... .

Hanh vi khédc gay can tr& giao thong dudng bo ¢6 thé 1a hanh vi rai dinh
hay céc vat sdc nhon khdc ra dudng giao thong, hoic ngudi di bo dudi long duding
gy can trd giao théng... )

Viéc c¢6 hanh vi can tr& giao thong dudng bo ndi trén thong thutmg chi cau
thanh 19i pham khi d€ xdy ra hau qua, gay thiét hai cho tinh mang hoac gay thiéi
hai nghiém trong cho stc khoé, tai san cia ngudi khiac. V& thiét hai gay ra cho
tinh mang, siic khoé hodc tai san, xin xem diém 2 ciia binh luan Diéu 202.

3. V& mat chl quan, t6i pham duge thuc hién do vo ¥ (vi qud tu tin, vi cdu
tha), vi ngudi pham 16i-c6 thdi 46 vo ¥ d6i v6i hau qua xay ra khi c6 hanh vi cdn
ird giao thong dudng bd. Trong trudng hgp ngudi pham 01 ¢6 ¥ dinh giét ngudi
khéc bing cdch dat vat chudng ngai trén dudng giao théng dé ngudi nay dam vio,
thi phai chiu trach nhiém vé 16i giét ngudi.

4. Cht thé cha t6i pham ndy 13 ngudi c6 nang luc trach nhiém hinh su tir di
16 tudi trd tén.

5. biéu luat quy dinh b6n khung hinh phat. Khung co ban (Khung 1) quy
dinh phat tién tr 5 triéu 'déng dén 30 trieu déng hodc phat chi tao khong giam giwr
dén 2 nam hoac phat th tir 3 thang dén 3 nam. -

Khung tang nang '(Khung 2) quy dinh hinh phat t ¥ 2 ndm dén 7 nam, dai
vdi cdc trudng hop : c6 hanh vi cén trd giao thong dudng bo tai cdc déo, ddc va

doan dudng nguy hiém va gay hau qud rdt nghiém trong (xem diém 5 cta binh
tuan Diéu 202),

Khung tang nang dac biét (Khung 3) quy dinh hinh phat W tr 5 nam dén 0
nam doi vdi trudng hop gay hau qua dac biét nghiém trong (Xem diém 5 cha Binh
luan Dicu 202).

Diéu luat ¢6 mot khung gidm nhe (Khung 4) véi hinh phat lua chon: phad
tién tir 5 triéu déng dén 20 trigu déng hoac cai tao khong giam gii dén 1 nam
“hoac phat th t&r 3 thang dén | nam, d6i véi trudng hop can trd giao thong dudng
bo ¢6 kha nang thuc 1€ din dén hau qua dac biet nghiém trong néu khong dugc
ngin chin kip thoi (chdng han, do so xuft ma khong dat rdo chin hoac khéng dat
dén d6 vao ban dém tai hai ddu dudng phai dinh chi giao thong, dé phuong tien
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giao thong di vao, néu khong dugc phat hién va ngan chan kip thoi thi sé xay ra
- tai nan dac biét nghiém trong).

Diéu 204. To6i dua vao st dung cac phuong tién giao thong duong bho
khong bao dam an toan

1. Nguoi ndo chiu trdch nhiém truc tiép vé viéc diéu dong hodc vé tink trang
ky thudt ma cho phép dua vao s duyng phiong tién giao thong duong bo ro rdtﬁg
khong dam bao an toan ky thudt gdy thi¢t hai cho tinh mang hodc thiét hai nghiém
rr(mg.("ho sitc khoé, tai sdn cia ngudi khdc, thi bi phat tién tiv muon triéu dong deén
nam muoi triéu dong, cdi tao khong giam giit dén ba ndm hodc phat ti ur sdu thang
dén ndm nam.

2. Pham toi gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat 1t tir ba ndm dén mudi ndm.

3. Nguoi pham t6i con cé thé bi cdm dam nhiém chirc vu, cam hanh nghe

hodc lam cong viéc nhat dinh tir mét ndm dén ndm ndm.
# *

B4

1. Su an toan cla cdc phuong fién giao thong dudng bo phu thudc vao tinh
trang k¥ thuat cha ching va ngudi tryc tiép diéu khién. Diéu luat ndy dat ra nham
bao dam su an toan v€ mat k¥ thuét cla cdc phuong tién giae thong dudng bo (con
su an toan vé ngudi diéu khién duoc quy dinh tai Didu 205 Bo luat hinh su), dé khi
van hanh khong dé i{éiy'ra tai nan, gay thiét hai cho tinh mang, stic khoé, tai san cia
Nha nudc va cia cong dan. '

2. V& mat khdch quan, t0i pham dugc thé hién & hanh vi dua vao sir dung
phuong tién giao thong dudng b¢ rd rang khdng bdo ddm antoan k¥ thuat. Luat giao
thong dudmg bo quy dinh céc diéu kién vé tieu chudn, chat luong, an toan k¥ thuat va
bao vé méi truimg ddi véi cdc phuong tién giao thong dudmg bd (ching han, déi vai
xe 6 10 phai c6 du hé thong ham c6 hiéu lyc, c6 hé théng chuyén hudng cé hiéu luc,
c6 dia dén chi€u gdn va xa, c6 banh 16p diing kich c@...; d6i. véi xe mo 16, xe may
ciing phai c6 h¢ thong ham cd hi¢u luc, c6 dén chiéu gin va xa, c6 coi véi am luong
ding tiéu chudn...). Viéd ngudi c6 thdm quyén diéu dong hoic chiu trich nhiem vé
tinh trang k¥ thuat ma cho phép dua vao sir dung cdc phudng tién giao thong dutmg
bo rd ring khong bdo dim an todn ky thuai (hdng phanh, hong tay ldi...) 1a vi
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pham Luat giao thong dudng bg, va néu dé xay ra hdu qua nghiém trong thi phai
chiu trich nhiém hinh sy (vé hau qua nghiém trong - xin Xem diém 2 cta binh
~ luan Diéu 202).

© 3. V& mail cht quan, t6i pham dugc thuc hién do vo y.

4. Chii thé chia 11 pham nay 1a ngudi chiu trach nhiém truc té€p vé viéc diéu
déng phuong 1én giao thong dudng bo nhur gidm ddc cong ty van tai, trudng phong
diéu do, hodc la nguoi chju trach nhiém tryc 1iép vé tinh trang ky thuat clhia phuong
tién giao thong trude khi cho phép phuong tién d6 vao sir dung nhu ngudi ding dau
¢a quan kiém dinh, ngudi tryc tiép thuc hién viéc kiém dinh déi véi xe 6 16 tham gia
giao thong dudng bo. '

5. Biéu luat quy dinh 2 khung hinh phat: khung co ban (Khung 1) ¢6 hinh
phat lua chon: phat lién tir 10 triéu dong dén 50 tricu dong hoac cii tao khong giam
gilt dén 3 nam hoéc phat t tir 6 thdng dén 5 nam, d6i véi trudng hop gay thiét hai
cho tinh mang, gay thiét hai nghiém trong cho siic khoé hoac t3i'sdn cha ngudi khic.
Khung (ang ning (Khung 2) ¢6 hinh phat t0 tr 3 ndm dén 10 nam doi voi rudng hop
gy hau qua rat nghiém irong hoac dac biét nghiém trong (vé ¢dc mufc hau qua rat
nghiém trong, ddc biét nghiém trong, xem diém 5 ciia binh luan Diéu 202).

Ngoai ra, ngudi pham i con c6 thé bi c4m dam nhiém chic vu, cdim hanh
nghé hoac lam cong viéc nhdt dinh tir | nam dén 5 nam.

Diéu 205. Toi dieu dong hoac giao cho ngudi khong dﬁ dieu kién diéu
khién cac phuong tién giao thong dudmg bé

1. Ngwoi nao diéu dong hode giao cho nguoi khéng 6 gidy phép hode bang
ldi ye hodc khéong dii cdc diéu kién khdc theo quy djnh cia phdp ludt diéu khién
cdc phiong tién giao thong dudng bg gdy thiét hai cho tinh mang hodc gdy thiét
hai nghiém trong cho siic khoe, tai sdan cia nguoi khdc, thi bi phat tién tiv ba triéu
dong den ba muoi triéu d“dng, cdi tao khong giam giit dén ba ndm hodc phat ui tir
mét ndm dén ba ndm.,

2. Pham t6i gdy hdu qud rdt nghiém trong thi bi phat it tiv hai nam dén bdy

nam.
[ ]

3. Pham t6i gay hdu qud ddc biét nghiém trong thi bi phat ti tir ndm nam
1
dén muoi hai ndm.
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4. Ngueoi pham t6i con cé thé bi cdm ddm nhiém chic vy, cdm hanh nghé
hodc lam cong viée nhdt dinh tir mot ndm dén ndm ndm.

* *

* |

|. Viéc diéu dong hodc giao cho ngudi khong i didu kién diéu khién cic
phuong tién giao thong dudng bo dnh hudng dén sur an toan cha phuong tién giao
thong, xam hai vé ngudi va 1ai san. Diéu luat ndy dugc quy dinh nham gép phan
lap lai trat wy, ky cuong trong viéc diéu dong nguoi diéu khién phuong tién giao
thong dudng bo, gidam bdt tai nan giao thong, bdo vé tinh mang, suc khoé vi taj
san clia cong dan, tai san cha Nha nudc va cha xi hoi. |

2. Vé mat khach quan, t0i pham dugc thé hién & hanh vi diéu dong hoac
giao cho ngudi khong ¢6 gidy phép lai xe hbac bang 14i xe hoiac khong di cic
diéu kién khic theo quy dinh cta phdp luat diéu khi€n phuong tién giao thong
dudmg bo. Luat giao thong dudmg b quy dinh 3 céc diéu kién cha ngudi diéu
khién xe co gidi dudng bo: diéu kién vé gidy phép l4i xe (ngudi lai xc co gidi
tham gia giao thong phai ¢ gidy phép 1ai xe phi hgp vdi loai xe duge phép dicu
khién do co quan nha nudc c6 thdm quyén cap); diu kién vé do tudi (ngudi 1 du
16 woi trd 1én duge i xe gin mdy c6 dung tich xi lanh dudi 50cm’; nguai du 18
tudi trey Jén duoc 14i xe mo t6 ¢6 dung tich xi lanh tir 50cm’ tré 1én, xe o 0 L,
xe 6 16 chd ngudi dén 9 ché ngdi; ngudi di 21 tdi trd ién, taxi khach, xe 6 16 chd
ngudi tr 10 dén 30 chd ngbi; nguoi di 25 tudi duoc 14i xe 6 16 chd ngudi 1rén 30
¢hoy ngdi; tdi (161 da cha ngudi 14i xe 0 16 chd ngudi trén 30 chd ngoi L 3 o
dov vai g, 55 woi doi vGi namy; dicu kién ve sie Khoé (ngudi Lii ac phan co suc
kho¢ phi hop voi loai xe, cong dung clia xe theo quy dinh cla Bo Y (€ va Bo Giuo
thang Van 14i, ngudi I4i xe khong duoc diéu khién xe khi trong méu cé néng do
¢on, rugu, bia vugt qua 80/100ml méau hoac 40mg/i lit khi tho va cic chal kich
thich khdc). Viec diéu dong hoac giao cho nguoi khong du cac diéu kién ndi trén
diéu khién phuong tién giao thong 1a vi pham Luat giao thong dudng bd, v néu
dé xay ra tai nan gay hau qua nhu ndi tai Khoan 1 Diéu nay thi phéi chiu trich
- nhi¢m hinh su.

3. Vé mat chil quan toi pham duoc thuc hién do v6 ¥.

4. Chi thé cia (6i pham nay la ngudi c6 thdm quyén diéu dong ngudi diéu
khién phuong tién giao thong dudmg b hodc 1a ngudi c6 du diéu kien diéu khién



phuong tién giao thong (Jai xe) ziao cho ngudi khic khong cé db diéu kién diéu
khién phuong . .. giao thong.

5. Diéu lua: yuy 'dinh 3 khung hinh phat: Khung 1 (Khtng co ban) c¢6 hinh
phat lua chon: phe_u lién W 3 wicu doéng deén 30 tricu dong hoac cai tao khong giam
git dén 3 nam hoac phat th tr 1 nam dén 3 nam. Khung 2 (khung tang nang) c6
hinh phat tu tir 2 nam dé€n 7 nam d6i véi trudng hgp gay hau qua rat nghiem trong
(vé mic do cha hau qua rdt nghiém trong - xin xem diém 5 ctia Binh luan Diéu
202). Khung 3 (khung ting ning dac biét) ¢6 hinh phat ti tir 5 nam dén 12 nam
déi véi trudng hop gay hau qua dic biét nghiém trong (vé miic dd cia hau qua
dic biét nghiém trong - xin xem diém 5 cta Binh luan Diéu 202),

 Ngudi pham 16i con c6 thé bj cdm dam nhiém chic vy (chitc vu ¢6 quyén
diéu dong), cAm hanh nghé (khong dugc diéu khién phuong tién giao thong dumu,
bo) tt | nam dén 5 nam.

biéu 206. Tai to chirc dua xe trai phép

1. Nguoi nao 8 chirc trdi phép viéc dua xe 6 t6, xe mdy hodic cde logi e
khdc cé gdn dong co, thi bi phat tién tit mudi triéu déng dén ndm muoi triéu dong,
cdi tao khong giam giit dén ba ndm hodc phat ti trt mét ndm dén ndm ndm.

2. Pham toi thuéc mot trong cdc truong hop sau day, thi bi phat i 1y ba
ndm dén ot ndm: '

a) To clute dua xe ¢6 quy mé lén;

b) To chite ¢d e

¢) To chitc viéc chong lai nguoi cé trach nhiém bdo ddm trdt t an toan
giao thong hodc nguoi ¢6 trdch nhiém giai tdn cudc dua xe trdi phép;

d) Té chirc dua xe noi tdp trung dong dan cu; )

d) Thdo d& cdc thiét bi an toan khdi phuong tién dua;

e} Gdy thiét hai cho tinh mang hodc gdy thiét hgi nghiém trong cho sic
khoé, tai sdn ciia ngudi khdc,

g) Tdi pham vé tu: nay hodc t9i dua xe trdi phép.

3. Pham i trong truong hop tdi pham nguy hiém hodc gdy hdu qud rar
nghiém trong, thi bi phat ti tir bdy ndm dén muoi ldm ndm.
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4. Pham 19i gay hgiu qud ddc biét nghiém trong thi bj phat tii tir muoi hai

ndm dén hai mutot ndm hodc tit chung than.
- _z
5. Nguoi pham t9i con c6 thé bi phat tién tr ndm triéu déng dén ba nucvi

triéu dong.

*

1. T8 chirc dua xe trai phép 12 mot t6i danh méi duge dua vao Bo luat Hinh
su nam 1999 nham tang cudng bio dam trat ty, an toan xa hoi ndi chung va rat
iy, an toan giao thong dudng bd ndi riéng. f

2. V& mit khach q.uan, t6i pham dugc thé hién & hanh vi t6 chuic trai phép
viéc dua xe 0 10, xe may hodc cédc loai xe khic ¢6 gin dong co. Hanh vi 18 chirc
trdi phép viéc dua xe ¢6 thé 13 ban bac, vach k&€ hoach... ma khéng cdn phii ¢6
cudc dua that su dién ra, di cfu thanh to6i pham. Hanh vi té chiic dua trdi phép cic
loai xe tho s, xe stc vat kéo thi bi xir 1y hanh chinh.

3. Vé mat chu qhan, t01 pham dugc thyc hién do ¢ ¥.

4. Chii thé cba toi pham theo khodn 1 12 ngudi tir d 16 tudi trd 1én 6 nang
Iuc trach nhiem hinh sy. Nguoi tir dii 14 tudi trd 1én phai chiu trach nhiém hioh su
trong trudng hop quy dinh tai khoan 2, 3 va 4 cla Diéu luar). .
5. Diéu luat quy dinh 4 khung hinh phat:

- Khung 1 (khung co ban) cé hinh phat lya chon : phat tién tr 10 triéu dong
dén 50 triu dong hoac cdi tao khong giam gilt d€n 3 nam hoac phat ti tir | nam
dén 5 nam. .

- Khung 2 (khung tang nang) quy dinh hinh phat ti tir'3 nam dén 10 nam
ddi v6i trudmg hop : 16 chitc dua xe cé quy mo 19n (c thé 18 chiic cho hang chuc
phuong tién dua, 18 chifc dua xe lién tinh, lién huyén...); t8 chic ca cuoc (16 chic
cho ngudi khdc cd cuge bing tién, hién vat hodc cédc loi ich dua vao két qua clia

“cuoe dua xe trdi phép), t8 chitc viéc chong lai ngudi ¢6 trach nhiém bao dam trat
wr, an toan giao thong hodc ngudi ¢6 trach nhiém giai tén'gfu@c dua xe trdi phép
(16 chitc chdng lai canh sat giao thong, thanh tra giao thﬁng,'-cénh sat co dong); 16
chirc dua xe noi tap trung dong dan cu (nhu trong ndi thanh, ndi thi); thdo dd cic
thi€t bi an toan khoéi phuong tién dua (thdo bd phan ham ke); gay thiét hai cho
tinh mang hodc gay thiét hai nghiém trong cho sitc khoé, tai san ca nguoi khdc
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(xem diém 3 cla Binh luan Diéu 202).; tdi pham vé t6i nay hoac toi dua xe Wi
phép. _

- Khung 3 quy dinh hinh phat t tir 7 ndm dén 15 nam déi véi trudng hgp
tdi pham nguy hi¢cm hodc gay héu qua rat nghiém trong (vé mifc do cia hau qua
r4t nghiém irong - xin xem diém 5 ctia Binh luan Diéu 202).

- Khung 4 quy dinh hinh phat t tir 12 nam dén 20 nam hoac i chung doi
vai truomg hop gdy hau qua dac biét nghiém trong (vé mic d6 cha hju qua dac
biét nghiém trong - xin xem diém 5 clia Binh luan Diéu 202).

Ngoai ra, nguoi pham t6i con c6 thé bi phat tién tir 5 triéu dong dén 30 tricu
déng. 1 ' l

Diéu 207. Toi dua xe trai phép

1. Nguoi ndo dua trdi phép xe 6 16, xe mdy hodc cdc logi xe khdc ¢é gdn
dong co gay thiét hai cho sitc khoé, tai sdn ciia nguoi khdc hodce dd b i phat
hanh chinh vé hanh vi ndy hodc da bi két dn vé 1i nay, chua ditge xod dan tich ma
con vi pham, thi bi phat tién tit ‘ndm tri¢u déng dén ndm muoi triéu dong, cdi tao
khong giam giit dén ba ndm hodc phat tu tit ba thang dén ba ndm.

2. Pham t6i thudéc mot trong cdc truong hgp sau ddy, thi bi phat 1t tr huai
ndm dén bdy ndm:

a) Gdy thiét hat cho tinh mang hodc gdy thiét hai- nghiém trong cho siic
khoe, tal sdn ctia ngudi khdc;

b) Gdy tai nan réi bo chay dé trén wranh trach nhiém hodc c6'y khong ciru
gitip nguoi bi nan; | |

¢} Tham gia cd cuoc;

d) Chong lai nguoi c6 trdch nhiém bdo ddm trdt tw an toan giao théng hodgc
ngieol ¢é trdch nhiém gidi tén cudc dua xe trdi phép;

d) Dua xe noi tdp trung déng ddan cie;
¢) Thdo dd cdc thiét bj an toan khoi phuong tién dua,
g) Tdi pham vé t3i ndy hodc t9i 16 chitc dua xe trdi phép.

3. Pham 19i trong truong hgp tai pham nguy hiém hodc gay hdu qud rdt
nghiém trong, thi bi phat ti tit ndm ndm dén muoi ldm ndm. -
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4. Pham 161 gdy hdu qua ddc biét nghiém trong, thi bi phat ti 16 buin hai

ndm dén hai muoi ndm.

S. Newoi pham t6i con cé thé bi phat tién tix ndm triéu dong dén ba muoi
triéu dong.

*

1. Toi dua xe trdi phép ciing 1a mot 191 danh méi duge dua vao Bo luat Hinh
su nam 1999 nham tang cudng bdo dam trat tu, an toan xd hoi néi chung v (ra
tu, an toan giao thong dudng b ndi riéng, bao vé tinh mang, siic khoé va Lai san
clia cong dan. '

2. Vé mat khach quan, t6i pham dugc thé hién & hanh vi dua tréi phép xe 6
t6, xe mdy hoac céc loai xe khédc cé dong co. Hanh vi dua trdi phép cic loai ke
thd s, xe stc vat kéo thi xir 1y hanh chinh.

Hanh vi dua xe trdi phép cau thanh 191 pham néu thudc mot trong ba trudmg
hop sau day:

1 .

- Pua xe irdi phép ldn ddu gy thiét hai cho sic khoé, tai san clia ﬁguc‘ji
khdc. Néu dua xe 1dn ddu ma chua gay hau qua thi x{r phat hanh chinh. Viéc dua
xe trdi phép gay t6n hai cho sic khoé ngudi khic va gy thiét hai vé tai sin cua
ngudi khic & bat ky mitc do nao déu cau thanh 16i pham. ‘

- Nguoi dua xe trai phép di bi xir phat hanh chinh v€ hanh vi ndy ma con
{1€p tuc dua xe. Truong hop nay khong cén xay ra hau qué van bi truy ciu trich
nhiém hinh su.

- Ngudi dua xc trdi phép trudc day da bi kel dn vé 101 dua xe i phdp
nhung chua duge xod an tich, nay lai dua xe trdi phep, thi v’ln bi xtr 1y hinh sy bat
ke ¢6 gay hau qua gi hay khéng.

3. V& mat chit quan, ngudi pham t0i ¢6 y thyc hién hanh vi dua xe wii
phép, song lai c6 thdi do vo ¥ d6i v6i hau qua xay ra khi dua xe, do d6 16i pham
dugc thuc hién do vo ¥. Tuy nhién nguti pham tdi ¢4 ¥ pham 101 trong trudng hop
d3 bi xir phat hanh chinh hoic d3 bj két 4n ma con vi pham.

4. Chi thé ca 16i pham nay 12 ngydi ¢é nang lyc trach nhiém hinh su la
ngudi tlir 4o 16 tudi trd 1én trong trudng hop hanh vi dugc quy dinh tai khoén 1, 2,
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3 diéu luat. Nguoi tir di 14 tudi dén dudi 16 toi chi phai chiu tich nhi¢m hinh
su trong trudng hop gay hau qua dac biét nghiém trong (Khoan 4 Diéu nay).
5. biéu luat quy dinh 4 khung hinh phat:

- Khung 1 (kh_ung co ban) quy dinh phat tién tir 5 triéu déng dén 30 tricu
dong hoiac cai tao khong giam giit dén 3 nam hoac phat (0 1r 3 thing «¢n 3 nan.

- Khung 2 quy dinh hinh phat 1 tr 2 nam dén 7 nam ddi véi cic truimg
hop: gay thiét hai cho tinh mang hodc gay thiét hai nghiém trong cho sic khoe,
tai san cta ngudi khdc (xem diém 2 cia binh luan Diéu 202); gay tai nan réi bo
chay dé tron tranh trich nhiém hodc c¢6 ¥ khong ctu gidp ngudi bi nan; tham gia
cd cuge; chong lai ngudi cé trdch nhiém bao dam trat tu, an toan giao thong hoac
ngudi ¢d trach nhi€ém giai tdn cudc dua xe trai phép; dua xe nai ap trung dong
dan cu; thdo d& céc thiét bi an toan khdi phuong tién dua; tai pham vé 161 ndy
hoac t0i 1 chitc dua xe trdi phép.

- Khung 3 quy dinh hinh phat ti tir 5 nam dén 15 nam d6i vdi trudmg hop
tdl pham nguy hiém holic gay hau qua rit nghiém trong (xem diém 5 cta binh
luan Dleu 202) I

b

- Khung 4 quy dmh hinh phat tb tir 12 nam dén 20 nam d6i véi trudng hop
gdy hau qud dac biét nghiém trong (xem diém 5 ca binh luan Diéu 202).

Ngoai ra, ngudi pham t6i cdn c6 thé bj phat tién tir 5 triéu déng dén 30 tricu
dong.

Diéu 208. Toi vi pham quy dinh vé diéu khién phuong tién giao thong
duong sit

1. Nguwoi nao chi huy, diéu khién phuong tién giao thong diwong sdt ma vi
pham quy dinh vé an toan giao thong dwong sat gdy thiét hai cho tinh mang hodc
gay thict hai nghiém trong cho sicc khoé, tai sdn cia nguoi khde, thi bi phat tién
e muoi triéu ddng dén mot trdm triéu dong, cdi tao khdng giam gift dén ba nam
Thodc phat tir tir mot ndm dén ndm ndm.

2. Pham 161 thudc mot trong cdc truong hop sau day, thi bi phaut 1 1t ba
ndm dén mudi ndm:

a) Khong c6 gidy phép, bdng hodc chimg chi chuyén mén neong ttng véi
nhiém vy duge giao,
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b) Trong tinh trang ding rugu, bia qua ndng d¢ quy dinh hodc say do dinyg
cdc chat kich thich manh khdc;
c) Gay tai nan réi bé chay dé tron trdnh trach nhiém hodc ¢6'y khong ciu
gitip nguoi bi nan,
d) Khong chdp hanh hiéu lénh cia ngudi chi huy hodc ngudoi cé tham quyén
didu khién, giit gin trdt tw, an toan giao théng dvong sdt;
d) Gady hdu qud rdt nghiém trong.
3. Pham 16i gdy hdu qud ddc biét nghiém trong thi bi'phat tw tr bdy ndm
dén nutdi ldm nam. _
4. Pham 16i trong truong hop ¢é khd ndng thie 1€ ddan dén hau qud ddc bige
“nghiém trong néu khong dugc ngdn chdn kip thoi, thi bi phat tién nr mueoi rigu
dong dén ndm mucoi triéu dong, cdi tao khong giam giit dén hai ndm hodc phat ti
tir scu thdng dén ba ndr‘n.
5. Nguai pham 16i con co thé bi cdm dim n'hiém chitc vu, cam hanh nghe
hodc lam cong viée nhdt dinh tie mot ndm dén ndm ncﬁn.f

* *

*

1. Giao thong van tai dudng sit gii vi tri quan trong trong viéc phdt trién
kinh 1€-xa hoi, bao dam quoc phong an ninh va yéu cdu di lai cta nhan dan. Viéc
quy dinh 101 vi pham quy dinh vé diéu khién phuong tién giao thong dudmg sit
nhiim bio dim su an‘toan giao thong dudng sét, bio vé tinh mang, sic khoé, bio
vé& 1ai san cha Nha nudc va cong dan. -

2. V& mat khéch quan, 16i pham dugc biéu hién & hanh vi vi pham cdc quy

dinh v¢ an toan giao thong dudng st lién quan ‘dén ngudi chi huy, nguti diéu
khién phuong tién giao thong dudng st. |

Theo Nghi dinh s6 39/CP ngay 05/07/1996 clia Chinh pht vé bdo dam trat
tu, an toan giao thong dudng sit thi nhiing vi pham vé an toan giao thong dutmg
sit lien quan dén ngudi chi huy, nguoi diéu khién phuong Lién giao thong dudng
sat, bao gdm: khong c6 gidy phép, bing hoac chitg chi chuyén mon tuong ting
véi nhiém vu dugc giao; chay tau qua ¢ do quy dinh; dimg (au khong ddng vi tri
quy dinh néu khong c6 1y do chinh dang; dé tau trén ‘_du_i'mg ngang ma khong

thuoe trudng hop gap chuong ngai hay tai nan bat ngdo; cho nguai Khong ¢o bach
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nhiém 1én ddu mdy, chd hang trén ddu mdy; dua lén tau khach cac chat doc hai,
dé nd, d& chdy va cdc chat nguy hiém khic...

Phuong tién giao thong dudng sit bao gom: ddu mady, 10a xe vi cic thict bi
chuycn ding hoat dong trén dudng sdt. Hau qua xay ra do vi pham quy dinh v i
~todn giao thong dudng sat thuong 1a ddu higu bét budc cia 10i pham nay (gay thici
' hz_i'i vé 1inh mz_mg; sitc kho¢ hodac tai san). Tuy nhién, cling cé truong hgp tuy hau
qua thyc t€ chua xay ra nhung do tinh chét dac biét nghiém trong cGa hanh vi, va
néu khong dugc ngan chin kip thoi thi hau qua dac biét nghlem trong s€ xdy ra,
thi ngudi vi pham van phai chiu trach nhiém hinh su.

Vé mifc do thiét hai cho tinh mang, thiét hai nghiém trong cho siic khoé, Lai
san cha ngudi khac dé€ cdu thanh 101 pham nay (xem diém 2 clia binh luan Diéu
202).

3. V& miat chi quan, 101 pham duge thye hién do vo y.

4. Chi thé clia t0i pham ndy Ia ngudi chi huy hodc ngudi diéu khién
phuong tién giao thong dudng sit: ngudi truc ti€p l4i tAu hoa, ngudi diéu khién
thiét bi chuyén diing hoat déng trén dudng st, ngudi bé ghi, ngudi chi huy viec
tau hoa ra vao ga. |

5. Diéu luat quy dinh bén khung hinh phat:

- Khung 1 (khung co ban) ¢6 hinh phat lua chon : phat tién tir 10 triéu déng
dén 100 triéu déng hoac cdi tao khong giam giit d€n 3 néim hodc phat t tir | nam
dén 5 nam,;

- Khung 2 (khung tang nang) quy dinh hinh phat (0 tir 3 nam dén 10 nam,
doi vii cde truong hop: khong c6 gidy phép, bang hoac ching chi chuyén mon
twong ung véi nhiém vu dugc giao; trong tinh trang ding ruou, bia qué néng do
quy dinh hogc say do diing cdc chét kich thich manh khdic; gay tai nan réi bo dé
tron ranh trich nhiém hodc ¢ ¢ khéng cu giip ngudi bi nan; khong chap hanh
hiéu lénh cha ngudi chi huy hoac ngudi c¢6 thdm quyén diéu khién, giit gin trat w,
an loan giao thong dudng sét; gay hau qua rat nghiém trong (vé mic do clia hau
qud rdt nghiém trong - xin xem diém 5 cba binh luan Diéu 202).

- Khung 3 (Khung gidm nhe) quy dinh hinh phat tir 10 triéu déng dén 50

iriéu dong hoac cai tao khong giam giit dén 2 nam hoac 'phat th tlr 6 thing dén 3

niam, d6i véi trudng hop vi pham quy dinh vé diéu khién ‘phuong tién giao thong

dutmg sat c6 kha nang thyc t€ ddn dén hau qua dac biét nghiém trong néu khong
25



duoc ngin chan kip thoi (ching han ngudi bé ghi do thiéu trach nhiém da khong
didu khién cho doan tau di vao ding tuyén dudng, d€ hai doan tau cé kha nang
thue 1& dam vio nhau, néu khong duoc kip thai phat hién va ngan chan thi sé xiy
ra tai nan dac biét nghiém trong). '

Ngoai ra, ngudi pham toi cdn c6 thé bi cAm dam nhiém chiic vu, cdm hanh
ngh¢ hodc 1am céng viéc nhét dinh tir 1 ndm dén 5 nam.

Dicu 209. Toi can tro giao thong dudng sat

[. Nguoi nao cé6 mot trong cdc hanh vi sau day can o giao thong diony
sdt gdy thiét hai cho tinh mang hodc gdy thiét hai nghiém trong cho sic khoe, tai
sdn ciia ngueoi khdc hodc dd bi xu phat hanh chinh vé hanh vi nay hodc da bi két
an vé toi nay, chua dugc xod dn tich ma con vi pham, thi bi phat tién nur nutoi

miéu dong dén ndm mugi trigu dong, cai tao khéng giam giit dén ba nam hodc
phat 1t iy mét ndm dén ndm ndm: |
a) Ddt chuong ngai vt trén dudng sdt,
b) Lam xé dich ray, ta vet;
) Khoan, dao, xé trdi phép nén duong sét, mo duong trdi phép qua duong sdr;

d) Lam hdng, thay déi, chuyén dich, che khudt tin hiéu, bién hiéu, moc hiéu
ciia cong trinh giao thong diiong sdt;

d} D€ suc vat di qua duong sdt khong theo ding quy dinh hode dé siic v
kéo xe qua duong sdt mq khong c6 nguoi diéu khién;

¢) Pua trdi phép phuong tién tu tao, phuong tién khéng,dir()‘c phép chay lén

dituy st

¢) Ldn chiém pham vi gidi han bdo dam an toan cong trinh giao thong
ciong sdt;

h) Hanh vi khdc gdy cdn trd giao thong duong sdt.

2. Pham 5i gdy hau qud rdt nghiém trong thi bi phat tu tiv ba ndm dén nueoi
nam. '

3. Pham i gcfy hdu qud ddc biét nghiém trong thi-bi phat ti tir bdy nam

dén nueot ldm ndm.
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4. Pham 101 trong truong hop ¢é khd ndng thuc té ddn dén hdu qud ddic biét
nghiém trong néu khong dugc ngdn chdn kip thot, thi bi phat tién tie ba tridu dong
dén ba muwi tridu dong, cdi tao khéng giam git dén mot ndm hode phat 1 i ba

thang dén hai ndm.

*

[. Can tr&¥ giao thong dudng sit 12 mot trong nhitng nguyén nhan gay ra tai
nan giao thong dudng sit v6i nhilng hau qua khén ludng gay thiét hai cho tinh
mang, stc khoé, tai san tha cong dan, cling nhu tai san cia Nha nudc, cia xa hoi.
Pay 3 mot 16i danh mdi dugc Bo luat Hinh sy quy dinh nham g6p phén hdn ché,
tién tGi xod bo tai nan giao théng dudng sét.

2. V& mat khach quan, toi can tré giao thong dudng sat duge mo ta kha cu
thé vé hanh vi pham t0i. C4c hanh vi can trd giao thong dudng sit xay ra phd bién
hon ci dugc quy dinh tai cdc diém tir diém "a" dén diém "g"; nhitng hanh vi con
lai duoc dua tat ca vao diém "h" cla diéu luat.

Cac hanh vi cdn trd giao thong dudng sit bao gom :

- Pt chudng ngai vat trén dudng sdt. Co thé hidu "dat.chudng ngai var" b
vice dat bat ky vat gi trén dudng sit (nhu g6, dd, dal cat...) gay rd ngai cho giao
thong dudng sat, tham chi gay tai nan.

- Lam xé dich ray, ta vet.

- Khoan, dao, xé trai phép nén dudng sit, m& dudng trii phép qua duomg
sat. ‘ |
- Lam hong, thay déi, chuyén dich, che khudt tin hiéu, biéu hiéu, méc higu
cha cong trinh giao thong duong sit. Cong trinh giao thong. dudng sét bao gom :
nén duting, ki&n tric tAng trén dudng, cdu, c6ng, hdm, k&, dudng chin, khu gia, hé
théng thong tin tin hiéu va cdc cong trinh thi€t bi phu trg khac. Tai cic cong trinh
giao thong dudng sit néi trén déu ¢o cédc tin hiéu, biéu hiéu, mdc hi¢u bio dam
cho giao thong dudng sit dugc an toan.

- Dé€ siic vat di qua dudng sdt khong theo ding quy dinh hodc dé siic val

kéo xe di qua dudng sit ma khong c6 ngudi diéu khidn.

- Dua trdi phép phuong tién tu tao, phuong tién khong duge phép chay len
dudng sit,
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- Lan chi€ém pham vi gidi han bao dam an toan cong trinh giao thong dudng
sit. Pham vi bdo dam  an toan cong trinh giao thong dudng.sat bao gdm nhimg
gigi han trén mat dat, dudi long dat, dudi mat nuwdc va trén khong cé lién quan
- dén-an toan cong trinh va an toan hoat dong giao thong dudng sat. Nghj dinh so
39/CP clia Chinh phi quy dinh cu thé pham vi giéi han bdo dam an t0an clia nén
dudng sét (Diéu 17), an toan trén khong cta dudng st (Diéu 18), an toan clia cdu
duomg st (Diéu 19), an toan cua khu ga (Diéu 22)...

- Hanh vi khic gay can tr& giao thong dudng sit, c6 thé 1a: sir dung chat no
khi khai thac da, cat, sbl anh hudng dén an toan giao th(‘mg dudng sit; tuy tién
khod hdm, giat van dung tau; ném dét, da,... 1én tau.

Hanh vi cdn trd giao thong dudng sit cdu thanh t6i pham trong ba trusng
hop : |

- Nguoi c6 hanh vi can trd giao thong dudng sit 14n ddu gﬁy thiét hai cho
tinh mang hodc gay thiét hai nghiém trong cho sic khoe, tai 5an cla ngudi Khidc
(vé muic do thiét hai vé tinh mang, suc khoé, 1ai san clia nguoi khdc - vin e,
diém 2 cha binh luan Diéu 202). Néu c¢é hanh vi can trd giao thong dudng sal jan
ddu ma chua gay hau qua hodc dd gay ra hdu qua nhung mic do thiét hai thap
(chua bing mic néi trén) thi bi xir phat hanh chinh.

- Ngudi da bj xir phat hanh chinh vé hanh vi can trd giao thong duimg sit,
ndy lai vi pham truong hop nay khong cdn xdy ra hau qua vﬁri'bi truy citu trich
nhiém hinh sy. )

- Ngudi dd bi két an vé t0i can trd giao thong dudng sit, chua duoc xod dn
tich, nay lai ¢6 hanh vi can tr& giao thong dudng sét, thi vin bi xir ly hinh su bai
ké ¢c6 gay hau qué gi hay khong.

3. V& mat chli quan, toi pham dugc thuc hién do v §.

4. Chii thé ciia 10i pham nay 1a ngudi 6 nang luc tréch nhiém hinh si va tir
dh 16 tdi trd lén.

5. Diéu luat quy dinh bdn khung hinh phat:

- Khung 1 (khung co ban) quy dinh phat tién tr 10 triéu déng dén 50 tricu
déng hoac cai tao kh(mg‘ giao giff d€n 3 nam hoac phat td tir | nam d&n 5 nam.

- Khung 2 (khung tang nang) quy dinh hinh phat ;1‘1 tir 3 nam dén 10 ham,
doi voi truong hgp gay hiau qua rdt nghiém trong (xem diém 5 cia binh luan Piéu
202). |
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- Khung 3 (khung tang nang dac biét) quy dinh hinh phat tu tir 7 nam dén
15 nam, d6i véi trudng hop gay hau qua dac biét nghiém trong (xem diém 5 ciia
binh luan Diéu 202). '

- Khung 4 (khung gidm nhe) quy dinh hinh phat tién tir 3 triéu déng dén 30
trieu dong hoic cai tao khong giao gilt dén | nam hoac phat tb tir 3 thang dén 2
nam, ddi véi trudng hop can rd giao thong duding sét c6 khé nang thuc 1€ dan deén
hau qua dac biét nghiém trong néu khong dugc ngan chan kip thdi (chéng han
thdo d& cdu kién, phu kién lam xé dich ray, t vet, n€u ngudi kiém tra khong kip
thdi phdt hién va bdo cho tau dimg lai thi chic chin tau s& bj trat banh, gay tai
nan).

biéu 210. Toi (an vao st dung cac phuong tién giao thong dudng sait
khong bao dam an toan

1. Nguoi néo chiu trach nhiém truc tiép vé viécj dién dong hodc vé tinh
trang k¥ thudt cia phwong tién giao thong duong sdt ma cho phép diu vao sit
dung phiong tiéh giao thong duong sdt rd rang khong bdo ddm an toan gay thiét
hai cho tinh mang hodc gdy thiét hai ngh.iém trong cho site khoe, tai sdan ciiu
nguoi khdc hodc da bi xit ly ky ludgt vé hanh vi nay ma con vi pham, thi bi phat
tién tr muoi triéu déng dén ndm muoi triéu déng, cdi tao khong giam giit dén ba
ndm hodc phat ti tx mgt ndm dén ndm ndm.

2. Pham 1§i gdy hau qud rdt nghiém trong thi bi phat uy tir ba nim deén
mll’()’i nam.

3. Pham 151 gdy hdu qud ddc biét nghiém trong thi bi phat m ut bdy ndam
dén muoi ldm ndm.

4. Ngitoi pham 16i con c6 thé bi cdm ddm nhiém chitc vu, cdm hanh nghé
hodce lam cong viée nhdt dinh tw mot ndm dén ndm ndam.
' % *
*
I. Su an toan cua cdc phuong tién giao thong ducmg sét phu thudc phan lon
viw tinh tang k¥ thuat cta céc phuong lién nay. Viéc quy dmh trong Bo tuat Hinh

su t0i dua vao sir dung cac phuong tién giao thong dudng sit khong bao dam an
toan nhdm bao dam cho cdc phuong tién giao thong dudmg sit khi dua vao su
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dung duoc hoat dong an toan, khong dé xay ra tai nan gay thiél hai vé 1inh mang,
sitc kho va tai san cla cong dan cling nhu tai san cha Nha nuéc va x3 hoi.

2. V& mat khdch quan, t0i pham dugc thé hién & hanh vi dua vao st dung cé
phuong tién giao thong dudng sit khong bio dam an toan ky iﬁual. Cic phuong
tién giao thong dudng sit nhu binh luan Diéu 208 da néi, gém diu may, loa xc va
céc thiét bi chuyén dung hoat dong trén dudng sit. Nghi dinh s& 39/CP cia Chinh
phii (Diéu 37) quy dinh: "Phuong tién giao thong dudng isit (irir godng thii cong)
hoat dong trén dudng s_ég phai c6 ky hiéu, s6 hiéu va cac tiéu chudn k§ thua{ quy
dinh. Ngodi ticu chudn trén, ddu mdy viv phuong tién wr chay trén dudng sit phii
c6 coi, dén chiéu sang, phuong ti¢n giao thong dudng sit phéi duge bao dudng,
kiém dinh k¥ thuat dinh k¥ theo quy dinh". Viéc ngudi ¢6 thim quyén diéu dong
hoiac chiu trach nhiém vé tinh trang k¥ thuat ma cho phép dua vio sir dung ciic
phuong tién giao thong duding st rd rang khong bdo ddm an toan ky thuat i vi
pham phdp luat, va né€u dé xay ra hau qua nghiém trong hoac chua dé xé'y ra hau
qua nhung trudc day da bj xir 1y ky luat vé hanh vi nay nay lai tdi pham, thi phai
chiu trich nhiém hinh su. Nhu vay, dé cdu thanh toi pham nay 6 hai trudng hop :

- Ngudii cho phép dua vao sir dung cdc phuong tién giao thong dudng sit 1o
rang khong bido dam an toan gay thiét hai cho tinh mang hoidc gay thiéi hai
nghiém trong cho siic khoé, 1ai san cha ngudi khdc (vé mic do thiét hai vé tinh
mang, stc khoé, a1 san clia ngudi khdc - xin xem diém 2 cta binh luan bidu
202). Néu thyc hién hanh vi lan ddu ma chua gay hau qu4 hoac da gay hau qua
nhung mifc d¢ thiét hai thap (chua bing miic ndi trén) thi bj xir Iy ky luat.

- Ngudi da bj xir Iy ky luat vé hanh vi cho phép dua vao sir dung cic
phuong tién giao thong dudng sit rd rang khong bao ddm an toan nay lai vi pham.
Trutmg hop nay khong cdn xay ra hau qua van bi truy citu trdch nhiém hinh su.

3. V& mat chii quan, t6i pham dugc thuc hién do vo y.

4. Chii thé cba 101 pham nay la chh thé dac biét. D6 phai Ia ngudi ¢6 trach
nhiém tryc ti€p vé di€u dong hodc c6 trach nhiém vé tinh trang k§ thuat cla
phuong tién giao thong dudng sét. Ho ¢6 thé 1a tha trudng cdc don vi quan 1y, ché
two, sira chifu, bio dudng, kiém dinh phuong tién giao thong dudng sit da cho
phép dua vao sir dung phuong tién ma biét 1a khong bdo dam an toan.

5. Diéu luat quy dinh 3 khung hinh phat:
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- Khung 1 (khung co ban) quy dinh hinh phat tién tir 10 triéu déng dén 50
triéu dong hoic céi tao khong giam gilr dén 3 nam hodac phat tt tr | nam dén 5
nam, d6i véi truong hop gdy hau qua nghiém trong hoac chua gay han qua
nghiém trong nhung da bi x Iy ky luat vé hanh vi nay ma con vi pham.

- Khung 2 (khung tang nang) quy dinh hinh phat tii 1ir 3 nam dén 10 nam,
doi vai truong hop pham toi gay hau qua rat nghiém trong (xem diém 5 clia binh
luan Diéu 202).

- Khung 3 (khung ting nang dac biét) quy dinh hinh phat tb tir 7 nam dén
15 nam, déi véi truong hop pham t61 gy hau qua dac biét nghiém trong (xem
di¢m 5 cta binh luan Diéu 202).

Ngoai ra, ngudi pham 19i con ¢6 thé bi cdm dam nhiém chiic vu i | ouan
dén 5 nam.

Diéu 211, Toi. diéu dong hoac giao cho nguoi khong da diéu kién dic¢u
khién cac phuong tién giao thong dudng sit

1. Nguoi nao diéu dong hodc giao cho ngudi khong cé gidy phép hodc bang
ldi hodc khéng du cdc diéu kién khdc theo quy dinh cua phdp lugt chi hiy, diéu
khién phuong tién giao thong duong sdt gdy thiét hai cho tinh mang hodc gay thiét
hai nghiém trong cho sic khde, tai sdn cua nguoi khdc hodc da bi xit Iy ky ludr vé
hanh vi nay ma con vi pham, thi bi phat tién tix muoi triéu déng dén ndm mii
triéu dong, cdi tao khong giam git dén ba ndm hodc phat 1 tr mét nam dén nam
ndm. '

2. Pham i gdy hdu qud rdt nghiém trong thi bi phat 1 tiv ba nim dén
mueanr ndm.

3. Pham i gdy hdu qud ddc biét nghiém trong thi bi phat tit tir bdy ndm
dén nurdi ldm ndm.

l -

4. Nguoi pham 19i con c6 thé bi cdm ddm nhiém chitc vy, cam hank nghé

hodc lam cong viéc nhat dinh i mot ndm dén ndm ndm.
* *

*

1. Viéc diéu dong hodc giao cho ngudi khong du diéu kién diéu khién cic
phuong tién giao théng dudng sit dnh hudng dén sir an toan cha cdc phuong tién
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nay, xam pham an toan giao thong ndi va giao thong dufmg sét ndi riéng, ¢ the
gay ra (ai nan 1am thiét hai vé ngudi va tai san. Diéu luat ndy dugc quy dinh nham
gop phén 1ap lai trat ty, ky cuong trong viéc diéu dong ngudi di€u khién phuong
tién giao thong dudng sat, giam bét tai nan giao thong, bao v¢ tinh mang, sic
khoé va 1ai san clia cong dan, tai san cia Nha nudc va cia xa hoi.

2. Vé mat khach quan, 101 pham dugc thé hién & hanh vi diéu dong hoac
giao cho ngudi khong c6 gidy phép hodac bing 14i hoac khong di cic dicu kién
khéic theo quy dinh clGa phdp luat chi huy, diéu khién phuong tién giao thong
duong sit. Nghi dinh s6 39/CP cla Chinh ph quy dinh "nhan vién dudng sat phai
dugc ddo tao, kiém tra, sat hach, cip biang, gidy phép ldi mdy hoac chitng chi
chuyén mon nghiép vu theo tiéu chudn quy dinh cha Bo gian thang van (4i" (Didu
34). Va nghiém cim nhan vién dudng sit khi lam nhlcm vu: trong tinh trang
khong da sitc khoé dé [hu'C hién nhiém vu duge giao; trong mau cd dd rugu, bia
vuot qua 50mg/100ml mdu hodc 0,25mg/1lit khi thd hotic sir dung cic chat kich
thich khéc; khong cé gidy phép, bang, ching chi chuyén mén tuong img voi
nhiém vu dugc giao (Diéu 35). Viéc diéu dong hoac giao cho ngudi khong ¢é
gidy phép hoac bang l4i hoac khong di céc diéu kién khdc diéu khién phuong tién
giao thong dudng sat 12 vi pham phép luat, va néu dé xay ra tai nan gay hau qua
nhu néi tai Khodn 1 Diéu nay, hoic tuy chua dé xdy ra hau qua nhung trude day
da bi xir Iy ky luat vé hanh vi nay, thi phai chju trich nhiém hinh su.

3. V& mat chii quan, t6i pham dugc thuc hién do vo §.

4. Chii thé ciia 101 pham nay 13 ngudi ¢6 thdm quyén diéu dong nguoi diéu
khi€n phuong tién giao thOng‘ dudng sét, hodc 1a ngudi cé di diéu kien diéu khién
phuong ti¢n giao thong dudng st (ngudi 14i tau) giao cho ngudi khdc khong ¢6 du
diéu kién diéu khién phuong tién d6 (ngudi phu l4i).

5. biéu luat quy dinh 3 khung hinh phat:

- Khung 1 (khung ca ban) quy dinh hinh phat tién tir 10 triéu déng dén 50
(ri¢u déng hoac cdi tao khong giam giit d€n 3 nam hodc phat to tir 1 nam dén 5
nam, doi vdi irudng hop da gay thiét hai vé tinh mang hodc gay thiét hai nghiém
trong vé stic khoé, tai san cba ngudi khic (xem diém 2 cua.binh luan Diéu 202),
hoac trudng hop tuy chua gy ra hau qua ndi trén nhung trude day di bi i lv by

ludt ve himh vi nay i con vi phan.
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- Khung 2 (khung tang ning) quy dinh hinh phat {0 t&r 3 nam dén 10 nam,
doi véi trudng hop gay hau qua rat nghiém trong (xem di€ém 5 cua binh luan Dicu
202). | | _

- Khung 3 (khung tang nang dac biét) quy dinh hinh phat (i tir 7 nam dén
15 nam, d6i vSi trudng hgp pham 101 gdy hau qua dac biét nghiém trong (xem
di¢m 5 cha binh luin Diéu 202).

Ngoai ra, ngudi pham t0i con c6 thé bj cam dam nhiém chic vu (chiic vy
¢6 quyén diéu dong), cam hanh nghé (khong dugc diéu khién phuong tién giao
thong duting sit) tir 1 nam dén 5 nam.

Piéu 212. Toi vi pham quy dinh vé diéu Khién phuong tién giao thong
dudng thuy

I. Nguoi nao diéu khién phuwong tién giao théng dicong thuy ma vi pham
iy dinh vé an toan giao théng dudng thuy gdy thiét hai cho tinh mang hoae gay
thiét hai nghiém trong cho sitc khoé, tai sdn ciia nguoi khdc, thi bi phat tién tu
mudi triéu dong dén ndm muoi triéu déng, cdi tao khong giam giit dén ba ndam
hode phat ti by mot ndm dén ndm ndm. |

2. Pham 16i thugc mot trong cdc trudng hop sau ddy, thi bi phat i tr ba
ndm dén mudi nam: ‘

a) Khong c6 gidy phép, bdng hodc chitng chi chuyén mon tong ting voi
nhiém vy dugce giao;

b) Trong tinh trang dang ruou, bia qud nong do quy dinh hodc say do ding
cde chdt kich thich manh khdc; ' '

¢) Gdy tai nan réi bé chay dé trén tranh trdch nhiém hodc ¢6' y khong cii
Qip ngiei bi nan;

d) Khéng chdp hanh hiéu lénh ciba nguoi chi huy hodc ngudi cé tham quyén
diéu khién, giit gin trdt tu, an toan giao thong duong thuy;

d) Gay hdu qud r:i’t nghiém trong. |

3. Pham t6i gdy hdu qud ddc biét nghiém trong thi.b,i phat tit uy bdy ndim
dén muwoi ldm nam.

4. Pham i trong truong hop cé khd ndng thyc té ddn dén hdu qud ddc biét
nghiém trong, néu khéng duoc ngdn chdn kip thoi, thi bi .J.ahqt tién tir ndm triéy
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dong dén ba mutoi triéu dong, cdi tao khong giam giit dén hai ndm hodc phat ui nr
sdu thang dén ba nam.

S. Ngieoi pham 16i con cé thé bi cdm ddm nhiém chire vu, cdm hanli nefie

hode lam cong viée nhdt dinh tie mot ndm dén ndam nam.
* *

*

1. Toi vi pham quy dinh vé& diéu khién phuong tién giao thong dudmyg thuy
duuc dat ra nhdm d4u tranh phong ngiva va chdng cdc vi pham quy dinh vé an
toan giao thong dudng thuy, bdo ddm an toan tinh mang, sic khoé, bao vé 1ai sin
cta Nha nudc, cta xa hoi va clia cong dan.

2. V& mat khach quan, t6i pham dugc thé hién & hanh vi vi pham quy dinb

vé an toan khi diéu khién cdc phuong tién giao thong dudmg thuy va thudng Ia di

giy ra thiét hai vé ngudi hodc tai sdn (ciing c6 truong hop tuy chua ¢6 hau qua

nguy hai xay ra nhung néu khong kip thoi ngan chan vi phdm thi c6 kha nang
thuc t€ dan dé€n hau qua dac biét nghiém trong).

Cic quy dinh vé an toan giao thong dudng thuy c6 nhiéu duqc dé cap trong
Nghi dinh s0 40/Cp ngdy 05/07/1996 cha Chinh phu. Quy dinh vé an toan khi
diéu khién cic phuong fién giao thong dudmg thuy cling c6 khé nhiéu, khong thé
liet k& hét trong diéu luat. Tuy nhién, diéu luat ciing da quy dmh dugc mot so
hanh vi vi pham an toan khi diéu khién phuong tién c6 tmh chdt nghiem trong hon
ca dé tang nang trdch nhiém hinh su nhu khong c6 bang lai, trong tinh trang dung
rvou, bia qua ndng do quy dinh, gy tai nan r6i bd chay-dé wdn tranh trich
phiém... | '

Hau qua xay ra gay thiét hai vé ngudi hoac tai san thuong la dau hiéu bl
budc chia mat khdach quan cta 16i pham (xem diém 2 clia binh luan Diéu 202).

3. V& mat chit quan, t6i pham dugc thyc hién do v6 §.

4. Chir thé chia 161 pham 14 ngudi cé nang luc trich nhi¢m hinh sy i di 16
di trd [én.

5. Diéu luat quy dinh bdn khung hinh phat: |

- Khung 1 (khung co ban) quy dinh hinh phat tién tir 10 triéu déng dén 50
trieu dong hodc cai tai khong giam gilr dén 3 nam hodc pgha_nt th tr | pam dén 5
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nam doi vé6i trudong hgp gay thiét hai v€ tinh mang hoic gay thiét hai nghiém
trong cho stc khoe, 1ai san cha ngudi khéc.

- Khung 2 (khung tang ndng) quy dinh hinh phat _ltl\] 1t 3 pam dén 10 nam
déi vai cac truong hgp: khong c6 gidy phép, bang hoaé chiing chi chuyén mon
twong dng véi nhiém vu duge giao; trong tinh trang dung rugu, bia qua nong do
quy dinh hodc say do dung cdc chat kich thich manh khac; gay tai nan réi bo chay
dé won trinh trich nhiém hoac c6 §y khong citu gidp ngudi bi nan; khong chap
hanh hiéu 1énh ctia ngudi chi huy hodic ngudi c6 thdim quyén diéu khién, giir gin
tral 1y, an (odn giao thong dudmg thuy; gdy hau qua ril nghiém trong (vé mic do
rit nghiém trong clia hau qua xin xem diém 5 cha binh luan Diéu 202).

- Khung 3 (khung ting nang dic biét) quy dinh hinh phat ti tir 7 nam dén

15 nam do6i vai trudng hop pham 101 gady hau qua dac biét nghlem irong {xem
diém 5 cha binh luan Diéu 202).

- Khung 4 (khung gidm nhe) quy dinh hinh phat tlén tu 5 triéu déng dén 30
triéu déng hoac cai tao khoéng giam giit dén 2 nam hodc phat tu tir 6 thang dén 3
nam d&i véi trudng hop pham tdi ¢6 kha nang thuc t€ din dén hau qua dic bigt
nghiém irong néu khong dugc ngan chan kip thoi.

Ngoai ra, ngudi pham ti con c¢6 thé bi cam dam nhiém chitc vu, cdm hanh
nghé hoac lam cong viéc nhét dinh tir 1 nam dén 5 nam.

Diéu 213. Toi can tro giao thong dudng thiy

1. Nguoi ndo c6 mét trong cdc hanh vi sau ddy cdn tro giao thong diong
thuy gdy thiét hai cho tinh mang hodc gdy thiét hai nghiém trong cho sitc khoé, (i
sdn ciia ngudi khdc, thi bi phat tién tix mudi triéu déng dén ndm mucoi triéu dong,
cdi tao khéng giam giit dén ba ndm hodc phat i tit mot ndm dén nam ndm:

a) Khoan, dao Irat phép lam hw hai két cdu ciia cde céng trinh giao fh(mg
dwong thuy;

b) Tao ra chirong ngai vt gay cdn tro giao thong duong thuy ma khong ciat
va duy tri bdo hiéu;

) Di chuyén lam gidm hiéu luc, tdc dung cia bdo hiéu,
d) Thdo dd bdo hiéu hodc phd hoai cong trinh giao théng dudng thuy;
d) Ldn chiém luéng hodc hanh lang bdo vé ludng giao thong diong thuy,
e) Hanh vi khéc cdn tro giao thong dwong thity.
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2. Pham i gdy hdu qud rdt nghiém trong thi bi phat tu tiv ba nam dén
miuci dm.

3. Pham 16i gdy hdu qud ddc biét nghiém trong thi bi phat i tir bay nam
dén nuedi ldm nam.

4. Pham toi trong truong hop ¢6 khd ndng thyc té ddn dén hiu qud ddc bigt
nghiém trong néu khong dugc ngdn chdn kip thoi, thi bi phat tién tiv nam tricu
dong dén ba muoi triéu dong, cdi tao khong giam giit dén mot ndm hodc phat th
tir ba thang dén hai ndm.

*

I. Can ur¢ giao thong dudng thuy 1a vi pham quy dinh vé an wan giao thong
duding thuy, c6 thé gay ra tai nan lam thiét hai dén tinh mang, sitc khoé va tai san
cha cong dan ciing nhu tai san cia Nha nudc, cia xa hgi. Viéc quy dinh 10i cin
trd giao thong dudng thuy trong BO luat Hinh sy 1a nhdm gdp phdn dau tranh
phong ngira va chong cdc vi pham quy dinh v€ an toan giao théng dutmg thuy,
bao vé tinh mang, sitc khoé, tai san cha nhan dan va tai san clia Nha nudc.

2. Vé mat khédc quan, toi pham dugc thé hién & cdc hanh vi nhu : khoan,
dao trai phép lam hu hai k€t cdu cua cong trinh giao thong duong thuy; tao ra
chudng ngai vat gay can trd giao thong dudng thuy ma khong dat va duy tri bio
hicu; di chuyén tam giam hiéu luc, tc dung cla béo hiéu; thdo d& bio hiéu hoac
phé hoai cong trinh giao thong dudng thuy; 14n chi€m luéng hoac hanh lang bio
vé ludng giao thong dudng thuy...

Cac hanh vi vi pham ndi trén chi cau thanh toi pham khi da gay ra thiét hai
dén tinh mang hoic thiét hai nghiém trong dén siic kho#, tai'san clia ngudi khdc
(vé mic do thiét hai xin xem diém 2 cba binh luan Diéu 202). Trudng hop vi
pham nhung chua gay thiét hai hodc da gay ra thiét hai l;thﬁg chua dén muc nhu
quy dinh 1ai diém 2 cba binh luan Diéu 202, thi chi bi x{r phat hanh chinh: Tuy
nhién, dé phong ngira nhitng tai nan c6 thé gay ra hau qua déc biét nghiém trong,
maéc dii tai nan chua xay ra (do dugc ngan chin kip thoi) thi ngudi vi pham van bi
fruy ctu trich nhiém hinh su (Khoan 4 Diéu 213).

3. V& mat chdl quan, 1oi pham duoc thuc hién do vo §. Mic di ngudi vi
pham di c6 ¥ thuc hién c4c hanh vi gy can tré giao thong dudng thuy (ching han
o8 ¥ dao trdi phép ke, dap) song viéc dé xay ra tai nan dudng thuy thi ngudi vi
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pham thay truéc hoac thdy truéc nhung cho ring khong xdy ra hodc c6 thé ngan
ngira dugc.

4. Chli thé cha 161 nay 12 ngudi c6 nang luc trdch nhiém hinh su tlr di 16
woi trd 1én.

5. Diéu luat quy dinh bén khung hinh phat:

- Khung 1 (khung co ban) quy dinh hinh phat tién tif 10 triéu déng dén 50
triéu déng hodc cai tao khong giam gilt d€n 3 nam hoac phat b tr | nam dén 5
nam.

- Khung 2-quy dinh hinh phat td tir 3 nam dén 10 nam ddi vdi trudng hop
gay hau qua rat nghiém trong va khung 3 c6 hinh phat t tir 7 nam dén 15 nam
d6i vai trudng hop gay hau qud dac biét nghiém trong (vé mufc d6 hau qué rat
nghiém trong va dac biét nghiém trong xin Xem diém 5 clia binh luan Diéu 202)..

- Khung 4 (khung gidm nhe) quy dinh hinh phat tién tir 5 triéu dong dén 30
triéu dong hoac céi tao khéng giam giir dén | nam hoac phat ti i 3 thang dén 2
nam, doi véi truong hop can trd giao thdong dudng thuy cé kha nang thuc 1€ dan
dén hau qua dac biét nghiém trong néu khoéng dugce ngan chan kip thoi.

Diéu 214. Toi dua vao sir dung cic phuong tién giao thong dudng thuy
khong bao dam an toan

!. Nguoi ndo chiu trdch nhiém tryc tiép vé viéc diéu déng hodc vé tinh
trang ky thudt cua phuong tién giao thong dudng thuy ma cho phép dita vao sie
dung phitong tién giao théng duong thuy ré rang khdng bdo ddm an toan gay thiét
hai cho tinh mang hodc gdy thiét hai nghiém trong cho sitc khoé, tai sdn ctia
ngedi khde hode da bi xie 1y ky ludt, xit phat hanh chinh vé hanh vi ndy hodc dd bi
két dn vé toi nay, chita dige xod an tich ma con vi pham, thi bi phat tién tie nutcsi
triéu dong dén ndm muoi triéu déng, cdi tgo khdng giam ,gifr dén ba nam hodc

phat tx tir mot nam dén ndm ndm.
2. Pham t0i gdy hdu qud rat nghiém trong thi bi phat wi tr ba ndm dén nuii

nam.

3. Pham 16i gdy hdu qud ddc biét nghiém trong thi bi phat tit ur bdy ndm
dén mudi ldm nam. N

4. Nguoi pham t6i con cé thé bi cdm ddm nhiém chirc vy, cdm hanh nghé

hodc lam cong viéc nhdt dinh tr mét ndm dén ndm ndm.
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*

1. Viéc diéu dong hoac cho phép dua vao sir dung phuong tién giao thong
duomg thuy rd rang khong bio dam an toan 1a mét trong nhitng nguyén nhan gay
ra tai nan giao thong dudng thuy, 1am thiét hai v&€ ngudi va tai san. Diéu luat nay
dudgc quy dinh nham gép phdn dé cac trich nhiém clia nhing ngudi ¢6 tham
quyén diéu dong hoac cho phép dua vao sir dung phuong tién giao thong dudng
thuy, gidm bét su gia tang tai nan giao thong dudng thuy, bao vé tinh mang, stc
khod, (i san clia cong dan, (ai san cia Nha nudc va cha xa i](f)i.

2. V& mat khich quan, t6i pham dugc thé hién & hanh vi cho dua vao sir
dung phuong tién giao thong dudng thuy rd rang khong bao dam an toan. Nghi
dinh s& 40/CP clia Chinh pha (Diéu 24) quy dinh rd cdc phuong tién tham gia
giao thong dudng thuy (triy phuong tién gia dung) phai bdo dim tiéu chudn Viet
Nam, ticu chuan k¥ thuat nganh va phai ¢ céc gidly 1O nhu: gidy chiing nhan dang
ky phuong tién thuy noi dia; danh ba thuyén vién, trubfng hop ca gia dinh song
trén phuong tién phai ¢6 ho khdu thudng tni hoac tam'trﬁ; gidy chimg nhan an
toan k¥ thuat. B48i véi phuong tién kinh doanh van tai con phai ¢6 gidy phép van
tai trén dudng thuy noi dia. Viéc diéu dong hoic cho phép dua vao sir dung
phuong tién giao thong dudng thuy ma biét 15 1a khong bao dam an toan (khong
bdo diam tiéu chudn k¥ thuat, khong cé gily chimg nhan an toan k¥ thuat...) ia vi
pham phép luat va néu dé xay ra hau qua nhu néi tai Khoan 1 Diéu nay, hoac tuy
chua dé xay ra hau qua nhung truéc day da bi xir Iy ky luat v& hanh vi nay (dai
vdi ngudi 1a cdn bo, cong chitc) hodic da bj xir phat hanh chinh vé hanh vi nay (doi
vGi ngudi vi pham 14 tr nhan) hodc da bi k&t an vé 16i ndy, chua duge xo04 dn tich,
thi phai chiu trach nhiém hinh su.

3. V& mat chi quan, 16i pham dugc thuc hién do v6 y. Miac du khi diéu
dong hodc khi quyét dinh dua vao sir dung phuong tién giao théng dudng thuy,
ngudi pham 16i da biét rd phuong tién nay khong bdo dam an toan, song ¢6 thé do
cdac dong co khac nhau (muén hoan thanh nhiém vy, muén tang thu nhap...) ma
khong ludng dugc hau qua cé thé xay ra. Hau qua x4y ra trén thue 1€ 12 ndm ngoai
sy mong mudn cita ngudi pham toi.

4. Toi ndy ¢6 chd thé dac biét - ngudi chiu trdch nhiém truc (iép vé vigc
diéu dong phuong tién giao thong dudng thuy hoac 1a ngudi -chiu trdch nhi¢m tryc
1i€p vé tinh trang k¥ thuat chia phuong tién giao thong duding thuy.
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5. Diéu luét quy dinh ba khung hinh phat:

- Khung 1 (khung co ban) quy dinh hinh phat tién tir 10 triéu déng dén 50
triéu déng hoac cdi tao khong giam gilt d€n 3 nam hodc phat ti tr | nam dén 5
nam, doi vdi trudmg hop gay thiét hai vé tinh mang hodc gay thiét hai nghiém
trong cho ste khod, thi san cha ngudi khic (vé mice do thiét hai xin xem dicin 2
cua binh luan Diéu 202).

- Khung 2 quy dinh hinh phat ti t¥ 3 nam dén 10 nam d6i v6i trudng hop
gay hau qua rat nghiém trong, va khung 3 c6 hinh phat 10 tlr 7 nam dén 15 nam
déi véi trudng hop gay hau qua dic biét nghiém trong (vé€ Hai mirc hau qua nay
xin xem diém 5 ciia binh luan Diéu 202).

Ngoii ra, nguﬁi pham t0i con ¢6 thé bj cdm dam nhiém chitc vu, cam hanh
nghé hoac lam céng viéc nhdt dinh tir 1 ndm dén 5 nam.

Piéu 215. Toi didu dong hoac giao cho ngudi khong di diéu kién-diéu
khién cac phuong tién giao thong duong thuy

1. Nguoi nao diéu djng hodc giao cho ngudi khong co gidy phép hoac biny
lai hodc khong du cdc diéu kién khdc theo quy dinh cia phdp ludt diéu khién
phuong tién giao thong dwong thuy gdy thiét hai cho tinh mang hodc gay thiét hai
nghiém trong cho sic khoe, tdi sdn cia nguoi khdc hodc da bi xit ly ky ludt, xir
phat hanh chinh vé hanh vi nay hodc da bi két dn vé i nay, chua dicoc xod dn
tich ma con vi pham, thi bi phat tién tix muwoi triéu dong dén ndm muot tricu dong,
cdi tgo khong giam giit dén ba ndm hodc phat ti tir mot nam dén ndam ndm. |

2. Pham tdi gdy hdu qud rdt nghiém trong thi bi phat i tir ba ndm dén nuei
ndam. '

3. Pham toi gdy hdu qud ddc biét nghiém trong thi bi phat t tv bdy nam
dén mucot ldm ndm. '

4. Ngudi pham t6i con cé thé bj cdm ddm nhiém chitc vy, cdm hanh nghé
hodc lam cong viéc nhdt dinh tir mot ndm dén ndm ndm.

* *

* H

L. Viec diéu dong hoac giao cho ngudi khong da diéu kien diéu khién cic
phuong tién giao thong dudng thuy anh hudng dén sy an toan cia cic phuong tién
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nay, xam pham an toan giao thong néi chung va giao théng dudng thuy ndéi riéng,
c6 thé gay ra tai nan lam thiét hai vé ngudi va tai san. Diéu luat nay dugc quy
dinh nham gép phdn l1ap lai trat tr, ky cuong trong viéc di€u dong nguoi diéu
khién phuong tién giao thong dudng thuy, gidm boét tai nan giao thong, bdo vé
tinh mang, siic khoé va tai san cia cong dan, tai san chia Nha nudc va clia xa hoi.

2. Vé mat khiach quan, 16i pham dugc thé hién thanh hanh vi diéu dong
hodc giao cho ngudi khong c6 gidy phép hodc bing 14i hodc khéng dii cic diéu
kién khdc theo quy dinh cha phédp luat diéu khién phuo*qg tién giao thong dudng
thuy. Nghi dinh 40/CP ctia Chinh phi) quy dinh: thuyén vién trén phuong tién' phai
c6 bing hodc ching chi chuyén mén ding véi chic danh, phi hop véi loai
phuong tién do BO Giao thong van tdi quy dinh va phai dugc co quan quén 1y nha
nudc chuyén nganh diang ky vao danh ba tl{uyén vien. Ngudi diéu khién phuong
tién dudng thuy gia dung n€u hoat dong trén tuyén dudng thuy ndi dia phai hoc
1ap phap luat vé giao thong dudng thuy ndi dia va phai duogc cip giay chitng nhan.
Nghi dinh con nghiém cdm thuyén vién hoac sir dung thuyén vién trén phuong
tign lam viéc trong tinh trang sic khoe khong dam bao thyc hién dugc nhi¢m vu,
trong miu cé ndng do con, rugu, bia vuot qud 50mg/100ml mdu hoac 25mg/l it
khi thd hoac céc chét kich thich khéic (cac diéu 22, 23 Nghj dinh 40/CP). Viéc
diéu dong hoac giao cho ngudi khong c6 gidy phép hoac bing lai hoiac khong di
cac diéu kién néi trén diéu khién phuong tién giao thong dudng thuy la vi pham
phip ludl, va néu dé€ xdy ra tai nan gay hau qua nhu quy dinh tai khoan 1 Diéu
nay, hoac tuy chua dé xay ra hau qua nhung trudc day da bi xir 1y 1y luat v& hanh
vi nay, hoac di bj két 4n vé 16i ndy chua dugc xo4 4n tich, thi phai chiu trich
nhiém hinh su.

3. V& mat chi quan, t6i pham duoc thyc hién do vo y:.

4. Chli thé chia t6i nay 13 ngudi c6 thdm quyén diéu dong ngudi diéu khién
phuong tién giao thong dudng thuy hoac 1a ngudi ¢ du diéu kién dicu klicn
phuong tién giao cho ngudi khic khong cé di di€u kién di€u khién phuong tién
dé. | '

5. Diéu luat quy dinh ba khung hinh phat:

- Khung 1 (khung co ban) quy dinh hinh phat tién tir 10 tricu déng dén 50
trieu dng hodc cai tao khong giam giit dén 3 nidm hoac phat ti tr 1 nam dén 5
nam. '
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- Khung 2 quy dinh hinh phat 10 tir 3 nam dén 10 nam déi véi trudng hop
pham 10 gay hau qua rat nghiém trong.

- Khung 3 quy dinh hinh phat tu tir 7 nam dén 15 nam déi véi truong hop
pham 101 gay hau qua dac biét nghiém trong (vé cdc mirc do hau qua rat nghiém
trong va dic biét nghiém trong - Xin xem di€ém 5 cba binh luan Diéu 202).

Ngoai ra, ngudi pham toi con ¢6 thé bi cdm dam nhiém chic vu lién quan
dén viéc diéu dong ngudi diéu khién phuong tién giao thong dudng thuy hoac ¢é
th€ bi c4m diéu khién phuong tién giao thong dudng thuy tif' 1 nam dén 5 nam.

Dleu 216. Toi vi pham quy dinh diéu khién tau bay

[. Nguoi ndgo chi huy, diéu khién tau bay ma vi pham cdac quy dink vé an
toan giao thong duong khong, ¢6 khd ndng thyc té dan dén hdu qud ddc biét
nghiém trong néu khong duoc ngdn chdn kip thoi, thi bi phat tién tr ndm tridu

ding dén ndm muoi triéu dong, cdi tao khdng giam giit dén ba ndm hodc phai i
nr mot ndm dén ndm ndam. !

S

2. Pham t6i gdy thiét hai cho tinh mang hodc gdy thiét hai nghiém trong
cho site khod, tai sdn eda ngudi khdce, thi bi phat ti tiv ba ndm dén muoi ndn.

3. Pham 19i gdy hdu qud rdt nghiém trong thi bj phat ti tiv bdy nam dén
miuoi ldm ndm.

4. Pham 161 gdy hdu qud ddc biét nghiém trong thi bi phat ti tie pueoi hai
ndam dén hai muoi ndm.

5. Nguoi pham t6i con c6 thé bi cdm ddm nhiém chitc vu, cdm hanh nghé
hode lam cong viéc nhdt dinh tie mét ndm dén ndm ndam.

* *

*

I. T6i 'vi pham quy dinh diéu khién tau bay dwoc dat ra nhim dau tranh
phong ngira va chéng cdc vi pham quy dinh vé an toan giao. thong dudng khong,
bdo ddm an toan tinh mang, sic khoé¢, bao vé tai san cta Nha nudc va cla cong
dan.

2. V& mat khach quan, 16i pham dugc thé hién & su vi pham cc quy dinh
vé an toan khi diéu khi€n tau bay, c6 kha nang thuc t¢ dn dén hau qua dac biél
nghiécm trong néu khong dugc ngan chin kip thai. Cac quy dinh vé an toan khn
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diéu khién tau bay dugc dé cap trong luat hang khong dan dung ngay 26 thing |
nam 1991 nhu: chi dugc thuc hién chuyén bay khi dugc co quan ¢6 thim quyén
cho phép; khong dugc tu § thay ddi hanh trinh bay, ch€ d6 bay, khong dugc bay
vao khu vuc cam bay, khu vyc han ché, khu vuc nguy hiém khi khong duoc phép
cha co quan c6 thdm quyén; phai bay ding dudng hang khong quy dinh, tan theo
su chi dan clia cag quan quan ly bay... Ngudi chi huy tau bay, ngudi diéu khién tau
bay ma vi pham quy dinh vé an toan diéu khién tau bay thi bj xir phat vi pham
hanh chinh theo Nghi dinh s6 01/2001 cta Chinh phli ngay 4 thing | nam 2001
vé xur phat vi pham hanh chinh trong linh vyc hang khéng dan dung. Trudng hop
vi pham ma c¢6 kha nang thuc t&€ dan dén hau qua dac biét nghiém trong néu
khong dugc ngan chin kip thoi thi phai chiu trdch nhiém hinh su. Nhu vay, vi
pham gquy dinh vé diéu khién tau bay khong cdn phai c6 hau qua xdy ra van c6 thé
cdu thanh t6i pham. Con dé hau qua xay ra (gay thiét hai vé nguoi hoac (ai san)
thi bi coi 14 tinh ti€l tang ndng dinh khung (Khung 2, khung 3 hoac khung 4).

3. V& mat chil quan, 16i pham dugc thyc hién do vo y.

4. T6i pham c6 chh thé dac biét, d6 1a ngudi chi huy tau bay, ngudi diéu
khién tau bay. :

5. Piéu luat quy dinh bén khung hinh phat:

- Khung 1 (khung c¢ ban) quy dinh hinh phat tién tir 5 triéu dong dén 50
triéu dong hoac edi tao khong giam giltt dén 3 nam hoac phat ti tir | nam dén 3
nam d&i véi trudng hop vi pham quy dinh diéu khién tau bay c6 kha nang thuc té
dan dén hau qua dac biét nghiém trong néu khong duoc ngan chin kip thoi.

- Khung 2 guy dinh hinh phat 10 tr 3 nam dén 10 nam déi vai truong hop
pham 101 gay thiét hai tinh mang hodc gay thiét hai nghiém trong cho siae khod,
tai san cua ngudi khac (vé mic do thiét hiai xin xem diém 2 cta binh luin bicu
202). "

- Khung 3 quy dinh hinh phat ti tir 7 nam dén 15 nam d6i véi trudng hop vi
pham quy dinh diéy khién tau bay gay hau qué rat nghiém trong.

- Khung 4 'quy dinh hinh phat tt tir 12 nam dén 20 nam d&i voi trudng hgp
gay hau qua dac biét nghiém trong (vé€ cdc mitc d6 hau qua rat nghiém uong va
dic biét nghiém trong - xin xem diém 5 cta binh lugn Diéu 202).

Ngoai ra, ngudi pham t0i cdn c6 thé bi c&m ddm nhiém chitc vu chi huy
bay hodc cam diéu khién tau bay tir | nam dén 5 nam.
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Diéu 217. Toi can tré giao théng dudng khong

1. Newoi ndo c6 mét trong cdc hanh vi sau ddy cdn trd giao thong dicong
khong gdy thiét hai cho tinh mang hodc gdy thiét hai nghiém trong cho siic khoe,
1ai sdn cia nguoi khdc hodc da bi xie ly ky ludt, xit phat hanh chinh vé hanh vi
nay hodc da bi két dn vé t9i nay, chua dugc xod dn tich ma con vi pham, thi bi
phat 1ién tw muoi triéu dong dén ndm muoi triéu dong, cdi tao khong giam gitt dén
ba ndm hodc phat tit tir mot ndm dén ndm nam:

a) Ddt cdac chudng ngai vat can tra giao théng duong khong,

b) Di chuyén trdi phép, lam sui léch, che khudt, hodc pha huy cdc bicn
hiéu, tin hiéu an todn giao théng duong khéng;

c) Sit dung sai hodc lam nhiéu cdc tdn s6 théng tin lién lac;

d) Cung cdp thong tin sai lac gdy nguy hiém cho chuyén bay;

d) Lam Iue hong trang thiét bi cia san bay hodc trang thiét b phu tro khdc,

¢) Hanh vi khdc cdn tré giao théng duong khong.

2. Pham t6i thudc mot trong cde truong hop sau ddy, thi bi phat ti v bu
nam dén muoi ndm:

«) La ngiedi ¢6 trdch nhiém truc tiép bdo.ddm an toan giao thong ducng
khong hodc tryc tiép qudn Iy cdc thiét bi an toan giao thong duong khong;

b) Gdy hdu qud rdt nghiém trong.

3. Pham t6i gdy hdu qud ddc biét nghiém trong thi bi phat i tiv bdy ndm

den mudi Idm ndm.

4. Pham t6i ¢6 khd ndng thuc t€ ddn dén hdu qud ddc biét nghiém trong,
néu khong duwoc ngan chdn kip thoi, thi bi phat tién ur ndm triéu dén hai nuioi
triéu déng, cdi tao khong giam giit dén ba ndm hodc phat ti tir sau thang dén ba
nam. '

5. Nguoi pham toi con c6 thé bi cém ddm nhiém chitc vy, cam hanh nghé
hodc lam céng viéc nhdt dinh tix mét ndm dén ndm ndm.

* *
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1. Can tré giao thong dudng khong 12 vi pham quy dinh vé an toan giao
thong dudng khéng, c6 thé gay ra tai nan lam thiét hai dén tinh mang, stic khoé va
tai san clia cong dan ciing nhu tai san cha Nha nudc, cha xd hdi. Viéc quy dinh tdi
cin tr&y giao thong dudng khéng 13 nham bao ddm su an toan cho cic chuyén bay,
hao vé tinh mang, sirc khoé va tai san cta cong dan, tai san clia Nha nudce.

2. V& mat khach quan, t9i pham dugc thé hién & céc hanh vi nhu: dal cac
chudng ngai vat can trd giao thong dudng khong; di chuyén trdi phép; lam sai
tech, che khuat hoac pha huy cdc biéu hién, tin hiéu an toan giao thong duong
khong; sir dung sai hodc tam nhiéu cdc 1dn s6 thong tin lién lac (¢o thd do st dung
dién thoai di dong hay d6 choi dién tir trén mday bay); cung cap thong tin sai lac
gay nguy hiém cho chuyén bay; 1am hu hong trang thi€t bj cia san bay hoac trang
thiét bi phu try khic, ciing nhu cac hanh vi khéc cdn trd giao thong dudng khong
(nhu tha diéu, bong bay, choi mdy bay c6 diéu khién tir xa hodc cac vat bay khic
& khung virc san bay, chan tha gia sic trong khu vuc dudng bang, dudng lan, san
dd tau bay, 1& bao hiém clia dudng cét - ha cdnh, dat cac vat, thu hiit chim chéc tu
tap trong khu vuc cang hang khong...).

Céc hanh vi vi pham noi trén, thong thudng, chi cau thanh t6i pham khi da
* gay ra thiét hai dén tinh mang hodc thiét hai nghiém trong dén sitc khoé hoac tai
san ngudi khac (v& mic do thiét hai xin xem diém 2 ciia binh luan Diéu 202).
Trudng hop vi pham nhung chua gay ra thi¢t hai hoac thiét hai c6 xay ra nhung
chua dén mitc nhu quy dinh tai diém 2 ciia Binh luan Diéu 202 thi chi b x(r phat
hanh chinh; néu trude dé da bi xir phat hanh chinh (hoac xir 1y ky luat) vé hanh vi
nay hoiac d3 bi két 4n vé (0i ndy ma chua dugc xo04 an tich thi vn bi truy ciu
trach nhiém hinh su. C6 mot diéu ngoai 1€ 12 trudng hop can tr&s giao thong duong
khong ma ¢6 kha nang thyc t€ dan dén hau qua dac biét nghiém trong néu khong
dugc ngan chan kip-thoi thi ngudi vi pham van bj truy citu trach nhiém hinh su.
Quy dinh nay dugc dat ra nhim gép phin phong ngira nhiing tai nan giao thong
dudmg khong cd thé gay ra hau qua dic biét nghiém trong (Khoan 4 Diéu 217).

3. Vé mat chit quan, t6i pham dugc thyc hién do vé y. Mac di ngudi vi
pham di c6 ¥ thuc hién hanh vi cdn tr& giao thong dudng khong (nhu tha dieu, tha
bong bay trong khu vuc san bay hay tha gia siic trong khu vuc duding bang) song
viéc dé xdy ra tai nan giao thong dudng khong thi ngudi vi pham khong mong
mudn.
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4. Chi thé cua 16i pham ndy 1a ngudi ¢6 nang luc trach nhiém hinh sy, i
di 16 tudi o 1én.

5. Diéu luit quy dinh bdn khung hinh phat:

- Khung 1 (khung co ban) quy dinh hinh phat tién 1ir 10 tri¢u dong dén 50
triéu déng hodc cai tao khong giam giit dén 3 nam hodc phat tu tir | nam dén 5
nam, d6i v6i trudng hop gay thiét hai vé tinh mang hodc thiét hai nghiém trong vé
siic khoé, 12i san clia ngudi khac (xem diém 2 cha binh luan Diéu 202).

- Khung 2 quy dinh hinh phat ti tir 3 nam dén 10 nam, d6i v6i trudmg hop
ngudi pham 100 ta ngudi c6 trach nhiém tryc ti€p bdo dam an toan giao thang
duong khong hoic tryc ti€p quan 1y cic thiét bi an toan giao thong dubng khéng
va trudmg hop gay hau qua rat nghiém trong. .

- Khung 3 quy dinh hinh phat 10 tir 7 nim dén 15 nam dél VOl trudng hop
gdy hau qua dic biét nghiém trong (vé cdc mic do hau qua rdt nghiém trong va
dac biét nghiém trong - xin xem diém 5 chia binh luan Piéu 202).

- Khung 4 (khung gidm nhe) quy dinh hinh phat tién tir 5 triéu déng dén 20
tri¢u déng hoac cai tao khong giam giit dén 3 nam hoac phat th tir 6 thang dén 3
nam, d6i v6i trudng hop cin trd giao thong dudng khong c6 kha nang thuc 1€ din
dén hau qua dac biét nghiém trong néu khéng duge ngan chan kip thai.

Ngoai ra, ngudi pham t6i cdn ¢ thé bi cAm dam nhiém chite vy lien quan
dén viéc bao ddm an todn giao thong duong khong hodc quan 1y cac thiét bj an
todn giao thong dudng khong.

Diéu 218. Toi dua vao sir dung phuong tién giao théng dudng khong
khdng bao dam an toan

1. Newoi nao 6 trdch nhiém trice tiép vé viéc diéu dong hode vé tinh trang
kY thudt ctta cdc plm’ung tién giao théng duong khong ma (hu dica vao s ding

cdc plutong tién ré rang khong bdo ddm an toan ky thudt, thi bi phat ti tiv mot
ndm dén ndm ndm. |

2. Pham toi gdy thiét hai cho tinh mang hodc thiét hai nghiém trong cho
site khoé, tai sdn cia ngudi khdc, thi bi phat ti tir ba ndm dén mudi ndm.

3. Pham 14i gdy hdu qud rdt nghiém trong thi bi phat tiy ur tam nam dén
mieoi lam ndm. |



4. Pham 16i gdy hdu qud ddc biét nghiém trong thi bi phat t tie nueoi hai
ndam dén hai muoi ndm.

5. Nguoi pham 161 ¢on cé thé bi cdm ddm nhiém chitc vy, cdm hanh nghé
hodic lam céng viéc nhdt dinh tit mét ndm dén ndm ndm.

* &

*

1. Viéc diéu dong hoac cho phép dua vao sir dung céc phuong tién giao
thong dudng khong ro rang khong bdo dam an toan k¥ thuat 1a mot trong nhimg
nguyén nhan gay ra tai nan giao thong dudng khong, 1am thiét hai vé ngusi va tai
san. Diéu luat nay dugc quy dinh nhim g6p phdn dé cao trich nhiém cla nhimg
ngudi c6 thdm quyén diéu dong hodc cho phép dua vao sir dung phuong tién giao
thong dudng khong, bao dam an toan cho cdc chuyén bay, bao vé tinh mang, siic
khoé va tai san cha cong dan, tai san cia Nha nudc va cia xd hoi.

2. V& mat khach quan, t9i pham duogc thé hién & hanh vi cho dua vao sir
dung c4c phuong tién giao thong dudng khong 16 rang khong bao dam an toan ky
thuat. Luat hang khong dan dung ngay 26/12/1991 (da dugc sira doi, bd sung nam
1995) quy dinh "khi bay trén viing trdi Viet Nam, tau bay phai c6 ching chi dil
diéu kién bay dugc cap hodc duge cong nhan phiu hgp véi phap luat cha quic gia
noi ding ky tiu bay va phil hgp vdi cdc tiéu chudn ma Viét Nam thira nhan" (Diéu
12). Luat con quy dinh tau bay, dong ca va trang bi, thiét bi lap trén tau bay dugc
sdn xudt tai Viét Nam phai tuan theo quy dinh cha phap luat Viét Nam vé ticu
chudn va chi dugc sir dung cho muc dich hang khong khi ¢6 gidy phép sir dung.
Nhu vay, viéc diéu dong tau bay hoac cho phép sir dung (au bay ma biél 16 i
khong dap tng céc yéu ciu vé an toan giao thong da duge phdp luat quy dinh phai
chiju trach nhiém hinh su, khong phu thudc vao viéc ¢ xay ra hau qua hay khong.

3. V& mat chi quan, t6i pham dugc thuc hién do ¢ y. Nguoi pham 01 da
bi¢l rd phuong tién giao thong dudong khong khong bao dam an toan ky thuat
nhung van quyét dinh cho dua vao sir dung phuong tién dd, -

4. T6i pham nay c6 chii thé dac biét. D6 1a ngudi c6 trach nhiem truc tiép
vé viéc didu dong hoac vé tinh trang k¥ thust cia phuong tién giao thong dudug
khong.

5. Diéu luat quy dinh bén khung hinh phat:
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- Khung 1 (khung co ban) quy dinh hinh phat tb tir 1 nam dén 5 nam;

- Khung 2 quyldinh hinh phat ti tir 3 nam dén 10 nam doi véi trudng hop
gay hau qua nghiéi‘n trong (gay thiét hai cho tinh mang hoac gay thiét hai nghie¢m
trong cho sttc khoé, tai san cta ngudi khac).

- Khung 3 quy dinh hinh phat td tir 8 nam dén 15 nam d6i véi truong hop
gay hau qua rat nghiém trong.

- Khung 4 quy dinh hinh phat ti tUr 12 nam dén 20 nam doi véi truong hop
gay hau qua dac biét nghiém trong (vé miic d6 hau qua rit nghiém trong va dac
bi¢t nghiém trong - xin xem diém 5 clia binh luan Diéu 202).

Ngoai ra, ngudi pham toi con ¢6 thé bi cdm dam nhiém chic vu c6 lién
quan dén viée diéu dong phuong tién giao thong dutng khong hoac chice vy Kiém
dinh k¥ thuat an toan cla phuong tién giao thong duong khong tir lnam dén 5

nam. |

Piéu 219. Toi didu dong hoac giao che ngudi khong du diéu kién diéu
khién cac phuong tién giao thong dudng khong .

1. Newroi nao diéu déng hodic giao cho.nguedi khong o6 bang ldi hode khong
dii cdc diéu kién khdc theo quy dinh ciia phdp ludt diéu khién phiong tién giao
thong dwdng khong, thi bi phat tit tie mét ndm dén ndm ndam.

2. Pham 1901 gdy thiét hai cho tinh mang hodc gdy thiét hai nghiém trong
cho site khoé, tai xdn ciia ngudi khdc, thi bi phat ti tit ba nam dén muoi ncm.

3. Pham i gdy hdu qud rdt nghiém trong thi bi phat ti tit tdm ndm déh
muci [am ndm.

4. Pham t6i gdy hdu qud ddc biét nghiém trbng thi bi phat 1 tie puioi hai
ndm dén hai mui ndm. '

5. Nguoi pham toi con c6 thé bi cdm ddm nhiém chitc vu, cam hanh nghé
hodc lam cong viéc nhdt dinh tit mét ndm dén ndm ndm.

* *

*

1. Viéc diéu dong hoac giao cho ngudi khong ¢o béng la1 hoac khong da
cic diéu kién khac theo quy dinh cla phdp luat diéu khién cdc phuong tién giao
thong duong khong dnh hudng dén sy an toan clia cic phuong tién nay, xam pham
an toan giao thong néi chung va an toan giao thong dudng khong ndi riéng, de
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doa tinh mang, sttc kho&, tai san cia hanh khach. Diéu luat nay duge quy dinh
nhim dé cao trach nhiém cla ngudi c6 thdm quyén diéu dong ngudi diéu khién
cac phuong tién giao thong dudng khong, trach nhiém cla co trudng trong viéc
bao dam an toan chuyén bay, qua dé bdo vé tinh mang, stic khoé, 1ai san cla
cong dan ciing nhu tai san cha Nha nudc va cha xa hoi.

2. V& mai khach quan, t6i pham dugc thé hién & hanh vi diéu dong hoac
giao cho ngudi khong cé bang lai hoac khong di cdc diéu kién khic theo quy
dinh cha phép luat diéu khién phuong ti¢n giao thong dudng khong. & day ¢ hai
loai hanh vi vi pham: mot 13, hanh vi cia ngudi ¢6 thdm quyéh diéu dong da diéu
déng ngudi khong ¢6 bing l4i hodc tuy ¢6 bing 1di nhung khong c6 di céc didu
kién khiac ma phép luat doi hdi phadi ¢6 méi duge diéu khién tau bay nhu tinh
trang suc khoé, sy thong thao tuyén dudng bay...); hai I, hanh vi clia ngudi ¢é
bing l4i (co trudng) giao cho ngudi khic khong c6 bang lai (c6 thé 1a mot thanh
vién cha 16 1di hodc bat ky mot ngudi nao khdc) diéu khi¢n LU bay. D¢ ciu thanh
t6i pham nay, diéu luat khong doi héi phai cé hau qua xay ra. Néi mot cach khac,
t6i pham dugc coi 12 hoan thanh tir thdi diém diéu dong hoac giao cho ngudi
khong c6 béng 141 hodc céc diéu kién khéc djéu khién phuong tién hang khong.

3. Vé mat cht quan, t6i pham dugc thue hién do vo §. Ngu’k‘)i diéu dong cé
thé do thi€u trach nhiém ma khong biét ngudi dugc minh diéu dong cé bang lai
hay khong. Ngudi diéu khién phuong tién do qué ty tin ma giao cho ngudi khic
diéu khién phuong tién thay minh. |

4. T6i pham nay c6 chii thé dac biet. D6 12 ngudi c6 thdm quyén diéu dong
ngudi didu khién phuong tién giao thong dudng khong hoac 14 ngudi c6 du diéu
kién diéu khién phuong tién giao thong duong khong da giao cho ngudi khic
khong c6 diéu kién diéu khién phuong tién nay (khong c6 bang 14i hoac khong da
cdc diéu kién khac). '

5. Diéu luat quy dinh bon khung hinh phat:

- Khung | (khung co ban) quy dinh hinh phat i1 tir | nam dén 5 nam.

- Khung 2 quy dinh hinh phat t tir 3 nam dé€n 10 nam, déi vai truong hop
gay thiét hai cho tinh mang hoac gay thiét hai nghiém trong cho sic khoé, tai san
cla ngudi khdc (xem diém 2 cla binli luan Diéu 202).

- Khung 3 q_ﬁy dinh hinh phat t0 tir 8 nam dén 15 nam déi véi truomg hop
gay hau qua rat nghiém trong.
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- Khung 4 quy dinh hinh phat tb tir 12 nam dén 20 nam d6i v6i irutmg hap
gay hau qua dac biét nghiém trong (day la mot 16i dic biét nghiém trong).

Ngoai ra, ngudi pham 61 con ¢6 thé bi cdm dam nhiém chdc vu ¢6 licn
quan dén viéc diéu dong phuong tién giao thong duong khong hoac cim dicu
khién hoac cam diéu khién phuong t1én giao thong dudng khong (1ude bang laiy 1i
1 nam dén 5 nam.

Piéu 220. Toi vi pham quy dinh vé duy tu, sira chiia, quan ly cac cong
trinh giao thong

1. Ngudi nao cé trdach nhiém trong viéc duy tu, sita chita, qudn 1y cdc cong
trinh giao théng duong bo, duomg sdt, duong thuy, duong khéng ma vi pham cdc
quy dinh vé duy tu, sita chiza, qudn ly cdc cong trinh dé gay thiét hai cho tinh
mang hodc gay thiét hai nghiém trong cho siic khoé, tai san ciia ngitcn khdc, thi bi
phat tién iy ndm triéu dong dén mot tram triéu dong, cdi tao khong giam giit dén
ba nam hodc phat t tiv sdu thdng dén ba ndam.

2. Pham t§i gdy hdu qud rdt nghiém trong thi bi phat tq tir hai ndam dén bdy
nam.

3. Pham toi gdy hdu qud ddc biét nghiém trong thi bi phat ui tir ndm nim
dén muedi Idm ndm.

4. Nguoi pham t8i con c6 thé bi phat tién tir ndm triéu déng dén nam muwi
triéu dong, cdm ddm nhiém chitc vu, cdm hanh nghé hodc lam céng viéc nht
dinh tit mot ndm dén ndm ndm.

*

1. Chat lugng cdc cong trinh giao thong ¢6 anh hudng rat 16n dén an toan
giao thong. Viéc duy tu, sira chira, quan 1y cdc cong trinh giiao‘ théng dudng b,
dutmg séit, duding thuy, dudng khoéng la viec lam thudng xuyén va phai tuan theo
cic quy dinh vé an toan giao thong dé bao dam chét lugng cha céc cong trinh giao
thong, déng thoi khong dé gay nguy hiém cho ngudi va phuong tién tham gia giao
thong. Vi phain ¢dc quy dinh vé€ an toan khi duy tu, sira chita cling nhu quy dinh
vé quan ly céc cong trinh giao thong la nguyén nhan quan trong din dén tai nan
giao thong, gy thiét hai vé ngudi va tai san.
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2. V& mat khdch quan, t0i pham dugc thé hién & sy vi phém cdc quy dinh
vé duy tu, stra chifa, quén ly cdc cong trinh giao thong dudng bd, duong sil,
dudng thuy, dudng khong gay thiét hai cho tinh mang, siic khog, tai san clia ngudi
tham gia giao thong cling nhu phuong tién tham gia giao théng. Ciac quy dinh vé
duy tu, slra chita, quan 1y cdc céng trinh giao théng duge dé cap trong cic vin bin
quy pham phap luat nhu luat hang khéng dan dyng nam 1991, Nghi dinh s6
36/CP cia Chinh phti nam 2001, Nghi dinh s6 39/CP ctia Chinh phii nam 1996,
Nghi dinh s 40/CP cua Chinh phii nam 1996. Viéc vi pham cdc quy dinh ndi trén
(chdng han: khong dat bién béo, rao chén tai noi phai dink chi giao thong, khong
thu don rao chén, dat d4 khi thi cong xong...) ma dé x4y ra tai nan giao théng lam
thiét hai tinh mang, thiét hai nghiém trong cho sitc khoé, tai san clia ngudi va
phuong (ién tham gia giao thong, thi phai chiu (rach nhiém hinh su. Trudng hop
¢6 vi pham nhung chua dé xdy ra tai nan hodc tai nan cé xay ra nhung mic do
hau qua chua dén mifc truy ctu trdch nhiém hinh sy (xem d:em 2 chia binh luan
Diéu 202) thi bj xir phat hanh chinh.

3. V& mat chl quan, 16i pham dugc thuc hién do vo y.

4. Téi pham nay c6 chii thé dac biét. D6 14 ngudi 6 trach nhiém trong viéc
duy tu, stra chita, quan Iy cdc cong trinh giao thong dudng bo, duong sit, duong
song, dudng khong nhu thi trudng don vi quan Iy coéng trinh giao thong, thu
trudong don vi thi cong céc loai cong trinh trén dudng b, thi trucmg don vi stra
chira dudmg bo, dudng sét...

5. Diéu luat quy dinh ba khung hinh phat:

- Khung 1 (khung co ban) quy dinh hinh phat tién t 5 trieu dong dén 100
trieu déng hoac cdi tao khong giam gilt dén 3 nadm hoac phat 1 1ir 6 thang dén 3
nam, d6i véi trudng hop gay thiét hai cho tinh mang, thiét hai nghiém trong vé
strc khoé, tai san cua ngudi khéc.

- Khung 2 quy dinh hinh phat td tir 2 nam dén 7 nam, déi vdi trudng hop

gay hau qua rat nghiém trong.
1

- Khung 3 quy dinh phat tb tir 5 ndm dén 15 nam do6i v6i trudong hop gay
hau qua dac biét nghiém trong (vé mitc do hau qua rdt nghiém trong va dac biét
nghiém trong - xin xem diém 5 cha binh luan Diéu 202).
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Diéu 221. Tai chiém doat tau bay, tau thuy

1. Nguoi nao diing vii lyc, de doa ding vii luc hode ding cdc thii doan khic
nhdm chiém doat tau bay hodc tau thuy, thi bi phat ti tix bay ndm dén nucsi lim
nam.

2. Plham 16i thude mét trong cdc tricong hop sau day, thi bi phat tie tie inmeoi hai
nam dén hai muoi ndm:

a) Co 1o chirc;

b) Suw dung vil khi hodic phuong tién nguy hiém;

c) Gay thuong tich hodc gady t6n hai cho sic khée ciia nguoi khdc,

d) Tdi pham nguy hiém. '

3. Pham 61 lam chét ngudi hodc gdy hdu qud ddc biét nghiém trong khdce,
thi bi phat t hai muoi ndm, ti chung thdn hodc tit hinh.

4. Nguoi pham t9i con bi phat qudn ché hodc cdm cu trii tix mot nam dén
nam ndam.

*

1. Toi chiém doat tau bay, tau thuy trudc day 1a t6i xam pham an ninh quoc
gia, nay dugc coi la t41 xadm pham an toan cong céng, trat tu céng cong. Hinh vi
chi€ém doat tau bay, tau thuy khong gidng nhu cac hanh vi chi€ém doat tai san
dugc quy dinh tai Chuong XIV "Cic t0i xam pham so hifu”. Nguti pham (101
chi€ém doal tau bay, tau thuy khéng c6 muc dich bién chiéc tau bay hoac tau thuy
thanh s& hitu cha minh, ma chi€m doat tau bay hoéc tau thuy iam phuong tién dé
dat myc dich khéac (nhu d€ tr6n ra nuSc ngoai). Tinh chdt nguy hiém cia hanh vi
chiém doat tau bay, tau thuy 1a xam pham su an toan (‘:ﬁa‘ giao thong dudng
khong, dudmng thuy, dudng bién, sy an toan tinh mang, stic khoé clia nhitng nguoi
di trén tau bay, tau thuy. Chiém doat tau bay (khong tac) con dugce cong dong
quéc 1€ xdc dinh 12 hanh dong bt chinh d6i voi an ninh hang khong dan dung céan
phai bi trimg tri theo Coéng uéc qudc t€ ngay 23/09/1971 ky két tai Monircal,
Canada.

2. V& mat khich quan, toi pham dugc thé hién & hanh vi chiém doat tiu
bay, tau thuy béng cdc thii doan khac nhau nhu ding vii luc, de doa vii luc hoic
Ién lat cho thudc doc, thude gay mé vao dé an, d6 udng clia 16 1di va luc luong
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. )
bao vé trén thu. Viéc ding vil lyc hoac de doa dung vil luc d€ cudng ép 16 14i diéu
khién tau bay, t3u thuy theo quyét dinh cta ngudi pham t0i,-hodc ty minh diéu
khién phuong tién bi chi€ém doat. Pay 12 t0i ¢6 céu thanh hinh thic. Toi pham
hoan thanh tir tic ngudi pham t6i ¢6 hanh vi cudng bic hay de doa dung vii luc
hodc thu doan khic nhdm chi€ém doat may bay, tau thuy. Viéc cé chi€ém doat dugc
tau bay,tau thuy haykhong, khong cé § nghia vé mat dinh t0i. Hanh vi pham 10i
¢o thé dugce thuc hién trén laa}h thd Viét Nam hodc & ngoai kinh the Viét Nam.
3. V& mat chil quan, t6i pham dugc thuc hién do c6 y.

4. Chi thé clia 16i pham nay la bat ky ngudi nao, cong dan Viét Nam hay
ngudi nudc ngoai ¢6 nang luc trach nhiém hinh sy tir di 14 tudi tré 1én.

5. Diéu luat quy dinh ba khung hinh phat:

- Khung 1 (khung co ban) quy dinh hinh phat tb tir 7 ndm dén 15 nam d6i
vdi truong hop dung v luc, de doa dung vii luc hoac thi doan khic nham chiém
doat tau bay, tau thuy.

- Khung 2 quy dinh hinh phat to tr 12 nam dé€n 20 nam d6i véi truong hop
pham 10i ¢é t8 chifc, ¢6 sir dung vii khi hodc phuong tién nguy hiém (nhir ding
dao, séng uy hi€p khong ché 18 141), gay thuong tich hodc gay 1dn hai cho sic
khoé clia ngudi khéac (k€ ca hanh khach di trén tau bay, tau thuy), tdi pham nguy
hiém. '

- Khung 3 quy dinh hinh phat cao nhat 14 tir hinh d6i v6i truong hop lam
chét ngudi hodc gay hau qua dac biét nghiém trong khac.

Ngoai ra, ngudi pham 16i cdn c6 thé bi phat quan ché hoac cam cu i tir |
nam dén 5 nam.

Diéu 222. Toi diéu khién tau bay vi pham cic quy dinh vé hang khong
cua nuéc Cong hoa xa hoi chu nghia Viét Nam

1. Newoi nao diéu khién tau bay vao hode ra khdi Viét Nam ma vi pham cac
quy dinh vé hang khong cua nuéc Cong hoa xa hgi chu nghia Viét Nam néu khong
thudc muong hop quy dinh tai Diéu 80 va Diéu 81 cia B ludt nay, thi bi phat tién nr
mot trdm triéu dong dén ba trdm triéu dong hodc phat ti tir sdu thdng dén ba nam.

2. Pham t6i gdy hdu qud nghiém trong thi bi phat tién tit ba trdm triéu dong
dén ndm trdm triéu dong hodc phat th tir hai ndm dén bdy ndm.
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3. Pham 161 gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat tién tix ndm trdm triéu dong dén mét ty dong hodc bi phat tii tir ndm ndm
dén muoi ndm.

4. Phuong tién bay c6 thé bi tich thu.

* *
‘*

1. Diéu khién tau bay vi pham céc quy dinh vé hén)g khong cua nudc Cong
hoa x4 hoi chil nghia Viet Nam khong chi 12 sy vi pham vé bién gidi (khéng phan)
ma con xam pham‘ an toan giao thong dudng khong, bdi vi diéu khién tau bay vao
hodc ra khoi Viét Nam ma khong tuan theo céc quy dinh cita Luat hang khéng
dan dung nhu vé& dudng bay, dia di€ém ha cénh, clra hang khong, d6 cao cua
chuyén bay... rat d& xay ra tai nan, de doa su an toan ctia chuyén bay.

~ 2. V& mat khach quan, t0i pham dugc thé hién & hanh vi diéu khién (au bay
vao hodc ra khoi Viet Nam trai v6i quy dinh cha Luat hang khong dan dung Viét
Nam nhu quy dinh vé dudng bay, dia diém ha cénh, dia diém c4t canh, cira hang
khoéng, do cao clia chuyén bay hoac quy dinh khic vé hang khong.

Pé cau thanh t6i pham nay, khong cdn c6 hau qua x4y ra. Viéc vi pham ma

dé x4y ra hau qué nghiém trong (rdt nghiém trong hoic dic b:et nghiém trong) thi
bi coi 1a tinh tiét tang nang dinh khung. |

Néu 16i pham dugc thuc hién khong phai 13 trong chuyén bay viao hoic ra
khai Viét Nam, ma chi 13 chuyén bay trong noi dia thi c6 thé 1a pham t6i quy dinh
tai Diéu 216 Bo luat Hinh su.

Trudng hop diéu khién tau bay vi pham cédc quy dink vé hang khong cha
nudc Cong hoa xa hoi cht nghia Viet Nam nhim muc dich hoat dong do tham
hoic gay phuong hai cho an ninh 1anh thd cia nude Cong hoa xa hoi chi nghia
Viét Nam thi phai chiu trdch nhiém hinh sy vé sy gidn dl@p (Diéu 80) hoac toi
x4m pham an ninh liinh thd (Diéu 81).

3. V& mat chil quan, t6i pham c6 thé duge thuc hién'do ¢ ¥ nhung khong
cé muc dich chéng chinh quyén nhéan dan va ciing c6 théd th@rc hién do v6 ¥ vi cdu
tha hoac qua ty tin. 'Trufmg hogp vi pham do tinh trang bét kha khang nhu gap thoi
tiét x4u, do mdy moc cha tau bay bj hu hdng... thi khong phai chiu trach nhiém
hinh su.
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4. Chu thé cia 01 nay 1a bat k¥ ngudi nao, cong dan Viét Nam hay nguoi
nudc ngodi dit 16 wéi trd 1én ¢6 nang luc trach nhiém hinh su.

5. Diéu luat quy dinh ba khung hinh phat. Can cit vao tinh chét va mic do
cta hanh vi pham 101, nhan than ngudi pham t6i (14 ngudi nudc ngoai) toa an cd
thé quyét dinh phat tién 1a hinh phat chinh.

- Khung | quy dinh phat tién tir 100 triéu déng dén 300 triéu ddng hoac

phat (0 tir 6 thang dén 3 niim,; l

- Khung 2 quy dinh hinh phat tién tir 300 triéu ddng dén 500 triéuldéng
hodc phat th tr 2 nam dé&n 7 nam, d6i vdi truong hop pham t§i gay hau qua
nghiém trong;

- Khung 3 quy dinh hinh phat tién tir 500 triéu dong dén 1 ty ddng hoac
phat ti tir 5 nam dén 10 nam d6i véi trudng hop pham t6i gay hau qua rat nghiém
trong hodc dac blct nghiém trong.

Phuong tién bay c6 thé bi tich thu.
Diéu 223. Toi didu khién phuong tién hang hai vi pham cac quy dinh vé

hang hai cia nudc Cong hoa xa hoi chi nghia Viét Nam

. Nguoi nao diéu khién tau thuy hay phuong tién hang hdi khdc vao hodc
ra khdi Viét Nam hodc di qua ldnh hdi Viét Nam ma vi pham cdc quy dinh vé
hang hdi ciia nudc Cong hoa xd hoi chit nghia Viét Nam, néu khong thuéc riong

hop quy dinh tai Diéu 80 va Diéu 81 cita Bo ludt nay, thi bi phat tién tir ndm nuoi
triéu dong dén hai trdm triéu dong hodic phat ti tir ba thdng dén hai ndim.

2. Pham t6i gdy hdu qud nghiém trong thi bi phat tién tix hai tram triéu
déng dén ndm trdm triéu dong hodc phat ti tir mot ndm dén ba nam.

3. Pham t6i gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat tién tx ndm tram triéu dong dén tdm trdm triéu dong hodc phat t tit ba
ndm dén bdy ndm.

4. Phuong tién hang hdi cé thé bi tich thu.

* *
*®

1. Diéu khién tau thuy hay phuong tién hang hai khdc vao hoac ra khoi Viét

Nam ho3c di qua lanh thé Viét Nam ma vi pham cdc quy dinh vé hang hai cla
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nudc Cong hoa xa hoi chii nghia Viét Nam khong chi 14 su vi pham vé bién gidi
(1anh hai) ma cdon xam pham an toan giao thong dudng bién.

2. V& mat khdch quan, t0i pham dugc thé hién & hanh vi diéu khién tau
thioy hay phuong tién hang hdi khdc vao hodc ra khoi Viét Nam hoac di gqua lanh
hai Vi¢t Nam ma vi pham cic quy dinh vé hang hai clia nudc Cong hoa xa hoi
chil nghia Viét Nam. Cic quy dinh vé hang hai ctia nuéc Cong hoa xa héi cha
nghia Viét Nam dugc dé cap trong Bo uat hang hai ngay 12/07/1990. Su vi pham
cic quy dinh vé hang hai c6 thé 1a vi pham vé xin phép (xin phép cap cang, xin
phép di qua linh hai), vi pham vé bao dam an todn hang hai (di ding ludng lach,
c6 hoa tieu din dudng, vi pham vé lai dét), vi pham vé khai théc cang bién (bdo
dam an toan trat ty, vé sinh trong khai thdc cang bié€n, phdng chéng chdy né)...

DéE cau thanh 16i pham nay, khong can ¢ hau qué xay ra. Viéc vi phaim mi
dé xay ra hau qua nghiém trong (rat nghiém trong hoac dac biét nghiém rong) thi
bi coi la tinh tiét tang nang dinh khung.

Néu 161 pham dugc thuc hién khong phai trong chuyén vao, ra khoi bién
giéi Viét Nam ho#c di qua lanh thd Viét Nam, ma chi 14 trong viéc di lai & ving
noi thuy cia Viét Nam, thi khong phai la pham toi quy dinh ¢ Di€u luat nay.

Trudng hop diéu khién thu thuy hay cdc phuong tién hang hai khic vio
Viét Nam hodc di qua lanh hai Viét Nam nhim muc dich do thim hoac gay
phuong hai cho an ninh 13nh thé cha nudc Cong hoa x& hoi chit nghia Viet Nam
thi phai chiu trach nhiém hinh su vé 16i gidn diép (Diéu 80) hoic 16i xam pham an
ninh lanh thé (Diéu 81). |

3. V& mat chh quan, t¢i pham dugc thuc hién do ¢8 § nhung khong ¢é muc
dich chéng chinh quyén nhan dan va ciing ¢ thé thuc hién do v6 ¥ vi cdu tha
haac qud ty tin. Trudng hop vi pham do tinh trang bat kha khang nhu gap bio gid,
thoi i€t x&u hoac do mdy moéc cia tau bi hu héng... thi khong phai chiu trich
nhiém hinh su.

4, Chl thé ciia 16i pham 12 bat ky ngudi nao, cong dan Viét Nam hay nguoi
nudc ngodi tr du 16 tudi trd 1én ¢ nang luc trach nhiém hinh su.

5. Diéu luat quy dinh ba khung hinh phat:

- Khung 1 (khung co ban) quy dinh hinh phat tién tir 50 triéu déng dén 200
triéu déng hodc phat ti tir 3 thang dén 2 nam;
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- Khung 2 quy dinh hinh phat tién tir 200 triéu déng dén 500 triéu dong
hodc phat th tir 1 nam dén 3 nam d6i véi truong hop gay hau qua ral nghiém
trong;

- Khung 3 quy dinh hinh phat tién ti 500 triéu déng dén 800 triéu ddng
hodc phat tb tir 3 nam dén 7 nam d6i véi trudng hgp gay hau qua rat nghiém trong
ho#c dac biét nghiém trong.

Phuong tién hang hai c¢6 thé bi tich thu.

Piéu 224, Téi tao ra va lan truyén, phat tan cdc chuong trinh vi rit tin
hoc,

1. Nguoi ndo tgo ra va cd'y lan truyén, phdt tén cdc chuong trinh vi riit
qua mang mdy tinh hodc bdng cdc phuong thiic khdc gdy réi loan hoat déng,
phong tod hodc lam bién dang, lam huy hogi cdc dit liéu ciia mdy tinh hodc dd bi
xir Iy ky ludt, bi phat hanh chinh vé hanh vi nay ma con vi pham, thi bi phat tién
1w nam triéu dong dén mot trdm triéu dong hodc phat 1 fm' sdu thdng dén ba nam.

2. Pham t6i gdy hdu 'qua' nghiém trong hodc ddc biét nghiém trong, thi bj
phat ti ti hai ndm dén bdy ndm.

3. Nguoi pham 16i con cé thé bi phat tién t¥ ndm triéu déng dén ndm muoi
triéu ddng, cdm ddm nhiém chicc vu, cdm hanh nghé hodc lam coéng viéc nhat
dinh tir mot dén ndm ndm.

*

1. Pay 1a t6i pham méi dugc quy dinh trong Bo luat hinh su ndm 1999. Tdi
pham xam pham trat tr an toan xa@ hoi trong Iinh vuc tin hoc va cong nghé thong
tin,

2. Hanh vi khidch quan cia bj cdo dugc thé hién lan truyén, phat tan bat ky
chuong trinh vi rit ndo qua mang mdy tinh (mang ndi bd hodc mang internet).
Hanh vi dua, cai chuong trinh vi nit vio mdy vi tinh chua n6éi mang thi khong
dugc coi 12 lan truyén, phat tdn cic chuong trinh vi rnit. Hanh vi pham t6i con thé
hién bing cdc phuong thiic tuong tu khdc, dua vi nit tin hoc vao mang mdy tinh.

Hanh vi 1am lan truyén, phat tan virdt tin hoc chi cau thanh t¢i pham khi ¢o
mot lrong cac tinh ti€t sau day: |
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- D3 din dén hau qua 1a lam cho cdc mdy vi tinh khong hoat dong dugc
binh thudng, bi r6i loan hodc mdy vi tinh tuy ¢ lam viéc dugc nhung céc dit liéu
cla mdy da bi huy hoai, bi bi€n dang, khéng con nguyén ven; -

- Pa bi x& 1y ky luat hoac bi x{r phat hanh chinh vé hinh vi lan truyén, tan
phét cdc chuong trinh vi rit qua mang mdy tinh ma cdn vi pham.

3. Chil thé cia 101 pham nay ¢6 thé 1a bat ky ai, 1 dd 16 wai ird lén, co
nang luc trach nhiém hinh su.

4. Toi pham duge thuc hién do ¢ . Bi cdao biét, nhan thic duge hau qua
clia viéc minh 1am, mong mudn hoac phé mac cho hau qua xay ra.

5. Diéu luat quy dinh hai khung hinh phat:

- Khung co ban quy dinh hinh phat tién tir nam triéu déng dén mot tram
triéu déng hodc phat th tir sdu thiang dén ba nam.

- Khung hai quy dinh phat ti tr hai nam dén bay nam d&i vdi trutmg hop
gay hau qua rat nghiém trong hodc dac biét nghiém trong: thiét hai xay ra xic
dinh duoc tir ba tram triéu déng dén dudi mot ty déng dugc coi 1a gay hau rét
nghiém trong; thiét hai xay ra x4c dinh dugc c6 gia tri tr moét ty dong tré 1én thi
coi 12 gay hau qua dac biét nghiém trong. |

Ngoai ra ngudi pham t6i ¢6 thé con phai chiu mo6t hay nhiéu hinh phat ba
sung duge quy dinh tai khoan 3 Diéu 224 12 phat tién tir nam triéu dén nam muoi
riéu dong (néu phat tién khong dugc 4p dung 1a hinh phat chinh), cam dam
nhiém chdc vu, cdm hanh nghé hodc lam cong viéc nhat dinh tr mot dén nam
nam.

Diéu 225. T6i vi pham cdc quy dinh vé van hanh, khai thic va sit dung
mang may tinh dién tu. 1 |

1. Nguoi nao duge sit dung mang mdy tinh ma vi pham cdc quy dinh vé vén
hanh, khai thdc va sit dung mang mdy tinh gdy réi loan hoat déng, phong tod
hodc lam bién dang, lam huy hoai cdc dit liéu cia mdy tinh hodc da bi xit Iy ky
ludt, xit phat hanh chinh vé hanh vi ndy ma con vi phgn:z, thi bi phat tién tit ndm
triéu dong dén mot tram tri¢u dong, cdi tao khong giam git dén ba ndm hodc phat
ti tir mot ndm dén ba ndm.

2. Pham 1Ji thuéc mot trong cdc trudng hop sau ddy, thi bi phat 1 tiv hai
ndm dén ndm ndm:
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a) Co 0 chirc;.
b) Gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong;

3. Nguoi pham 16i con cé thé bi phat tién tix ndm triéu déng dén ndm nuwi
triéu dong, cdm dam nhiém chiic vu, cdm hdnh nghé hodc lam cong viéc nhdt
dinh tit mét ndm dén ndm ndm.

*

1. Pay 1a 101 pham mdi duge quy dinh trong B luat hinh sy nam 1999. Toi
pham xa&m pham trat tu an toan trong linh vyc hoat dong mdy tinh, cong nghg
thong tin.

2. Hanh vi kh4ch quan clia 16i pham dugc thé hi{:ﬁ & hanh vi vi pham céc
quy dinh cha Nha nuéc vé van hanh, khai thic va sir dung mang mdy tinh.

Hanh vi chi cau thanh t¢i pham khi gay ra hau qué dugc quy dinh. Hau qua
ctia hanh vi pham t8i ndy duoc hiéu twong tu nhu hau qua cla hanh vi pham 16i

tao ra va lan truyén, phdt tdn cdc chuong trinh vi rit tin hoc duge quy dinh tai
Diéu 224 B6 luat hinh sy nam 1999.

Ngudi c6 hanh vi vi pham nhung gay hau qua chua dén mitc quy dinh hoac
chua gay hau qua, chi phai chiu trich nhi¢m hinh sy theo quy dinh & Diéu luat
nay néu da bi x{r 1y ky luat, x&¥ phat hanh chinh vé hanh vi niy ma con vi pham.

3. T¢i pham dugc thue hi¢n do c§ §. Ngudi pham toi biét 13 quy dinh clia

Nha nudc vé van hanh, khai thic, s dung mang méy tinh nhu‘ng ¢ ¥ vi pham va
mong mudn hodc dé méic cho hau qua xay ra.

4. Chi thé clia t0i pham nay 12 ngudi tr dd mudj séy tdi trd 1én, c6 nang
lyc trdch nhiém hinh sy, dugc phép sir dung mang méy tinh. '

Ngudi duge sir dung mang mdy tinh la ngudi cé dang ky hoa mang, khai
th4c, sit dung mang may tinh; hofc 12 ngudi duge co quan, don vj, 1§ chiic phan

cong 1am viéc ndy, ma co quan, don vi, t8 chitc da dang k}’/ hoa mang, khai théc,
sir dung mang méy tinh,

5. Diéu luat quy dinh hai khung hinh phat:

- Nguoi pham 0 vi pham céc quy dinh vé van hanh, khai thic va sir dung
mang mdy tinh va di¢n tr quy dinh tai khoan 1 Di€u 225 thi phdi chiu mot trong
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cac hinh phat chinh 1a phat tién tir nam triéu dén mot tram triéu déng, cai lao
khong giam gitt dén ba nam hay phat 10 tr mét nam dén ba nam;

- Pham 161 ¢6 t6 chirc, gy hau qua rdt nghiém trong hoac dac biét nghiém
trong theo quy dinh tai khodn 2 diéu nay thi phai chju hinh phat td tir hai nam dén
nam nam. '

Ngoai ra, ngudi pham t0i con c6 thé phai chiu hinh phat bé sung la phat
tién tir nam triéu déng dén mot tram triéu dong, cdm dam nhiém chitc vy, cam
hanh nghé hoac lam coéng viéc nhét dinh tir mot dén nam nam.

Diéu 226. Toi sir dung trai phép thong tin trén mang va trong may
tinh,

[. Nguoi nao su dung trdi phép thong tin trén mang va trong mdy tinh,
cling nhi¢ dua vao mang mdy tinh nhiing théng tin trdi véi quy dinh ciia phdp ludt
gdy hdu qud nghiém trong, da bi xw Iy ky ludt, xi phat hanh chinh ma con vi
pham, thi bi phat tién tir nam triéu déng dén ndm muoi triéu dong, cdi tao khong
giam giit dén ba ndm hodc bi phat ti tix sau thdng dén ba ndm.

2. Pham t6i thudc mot trong cdc truong hop sau ddy thi bi phat ta nv hai
ndm dén ndm ndm: '

a) Co6 16 chitc;
b) Gay hdu qud rdt nghiém trong hodc ddc biét nghiém trong.

3. Nguoi pham t6i con cé thé bi phat tién tx ba triéu dong dén ba mui
triéu dong, cdm dam nhiém chitc vu, cdm hanh nghé hodc lam cong viée nhdt

dindt tiv mot nam dén ndm nam.

*

1. DBay la t&i pham mdi dugc quy dinh trong Bo luat hinh sy nam 1999. Toi
pham xam pham trat tu an toan xa hoi; toi pham ciing c6 thé gay thiét hai vé tai
san cho nha nudc, cho ngudi khac. .

2. Hanh vi khdch quan cia t6i pham dugc thé hién cu thé bing viéc sir dung
trdi phép thong tin trén mang, hodc dua vao mang may tinh nhitng thong tin trii
v6i quy dinh cha phép luat. |
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Viéc sir dung trdi phép thong tin trén mang duoc hiéu nhu viéc 14y bat ky
mot thong tin nao trén mang va st dung thong tin dé khi khong dugc phép nhu
thong tin kich dong bao luc, ¢6 hai cho thuan phong m¥ tuc, trat tu an toan xa
hoi...

Dua vio mang may tinh nhiing thong tin trdi v6i, quy dinh ctia phép luat
duge hiéu 1a viéc nhap vao mang mdy tinh bét k¥ mot thong tin ndo dé ma theo
quy dinh cda phap luat thi khong dugc dua vao mang. D6 13 nhimg thong tin lién
quan dén hoat dQ'ng clia co quan, t8 chirc, dén chinh sdch cha Nha nudc ma Nha
nudc ta khong cho phép dua lén mang.

Hanh vi st dung trdi phép thong tin hoac dua trai phdp luat thong tin lén
mang chi ciu thanh t6i pham khi thuéc mot trong hai trtm‘ng hop sau day:

- Gay hau qua nghiém trong. Hau qua nghiém trong c6.thé 1a hau qua vat
chat (nhu thiét hai trong san xuft kinh doanh, thiét hai do b; 16 théng tin) hoac phl
vat chét (nhu anh hudng nghiém trong dén an ninh trat ty, dé€ k& dinh loi dung
chong pha Nha nudc-ta...)

- P4 bj xif 1y ky luat, xir phat hanh chinh vé hanh vi nay ma con vi pham.

3. Toi pham dugc thuc hién do c6 ¥, ngudi pham t6i biét nhiing quy dinh
cia Nha nuéc vé sir dung thong tin trén mang, trong mdy tinh, vé dua thong tin
lén mang mdy tinh, nhung vin vi pham.

4. Chi thé clia t6i pham nay c6 thé 12 bat ky ngudi ndo, tr di mudi siu wsi
trd ién, c¢6 ning lyc trdch nhiém hinh su. '

5. Diéu luat quy dinh hai khung hinh phat:

- Khoan 1 Diéu 226 quy dinh phat tién tir ndm triéu dén nam muoi iriéu
hay cai tao khong giam gilt dé€n ba nam hodc phat tu tir sau thang dén ba nam;

- Khoan 2 Diéu 226 quy dinh hinh phat ti1 tir hai nam dén nam nam déi voi
trudng hop pham t0i ¢6 8 chifc, gay hau qud rﬁt nghiém trong hoac dac biét
nghiém trong. _

Ngoai ra ngudi pham t6i con c6 thé phai chiu hinh phat bd sung la phat tién
tir ba triéu dén ba muroi triéu déng, cdm ddm nhiém chifc vy, cAm hanh nghé hoac
cong viéc nhdt dinh tir mot dén nim nam.
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Piéu 227. Téi vi pham quy dinh vé an toan lao dong, vé sinh lao dong,
vé an toan ¢ nhitng noi déng ngudi.

1. Ngudi nao vi pham vé an toan lao dong, vé sinh lao dong, vé an toan o
nhitng noi dong nguot gay thiét hai cho tinh mang hodc gdy thiét hai nghiém
trong cho site khoé, tai san cia ngudi khdc, thi bi phat cdi tao khong giam it dén

ba ndm hodc phat tit iy sdu thdng dén ndm ndm.

2. Pham 16i thudc mot trong cdc trudng hop sau ddy, thi bi phat tit tir bu
ndm dén mudi nam:

a) La ngudi ¢cé trdch nhiém vé an toan lao dong, vé sinh lao dong, vé an
toan o nhitng noi déng ngudi;

b} Gay hdu qud rdt nghiém trong. '

3. Pham to1 gdy hdu qud ddc biét nghiém trong thi bi phat ti nr bday ndm
dén mutdi hai ndm.

4. Pham tdi trong truong hop cé khd ndng thuc t€ dan dén hdu qud ddic biét
nghiém trong néu khéng dugc ngdn chdn kip thoi, thi bi phat cdi tao khong giam
giit dén ba ndm hodc phat tii tir sdu thing dén ba ndm.

5. Ngueoi pham 16i con 6 thé bi phat tién tix ndm triéu dong dén adm muoi
triéu dong, cdm ddm nhiém chitcc vu, cdm hanh nghé hodc lam céng viéc nhdt

dinh tir mét ndm dén ndm ndm.

ES

1.T61 pham xam pham ché€ do vé sinh, an toan lao dong, an toan & nhiing
noi dong nguoi, gay thiét hai cho tinh mang, sitfc khoé, tai san cua ngudi khac, tai
sin cha nha nudce.

2. Mt khéch quan cla t6i pham thé hién & hanh vi xAm pham céc quy dinh
vé an todn lao dong hoac vé sinh lao dong. Cic quy dinh n'éy dugc cdc co quan, to
chitc quy dinh cho timg loai cong viéc, timg nganh nghé nhét dinh.

Mat khach quan cua t6i pham con thé hién & hanh vi vi pham cdc quy tac
hoac quy dinh vé an toan & nhimg noi dong ngudi. Cac quy tic an toan dugc Nha
nudc quy dinh trong van ban quy pham phdp luat chung.
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Hanh vi vi pham quy dinh vé an toan lao dong, vé sinh lao dong, vé an toan
& nhig noi dong ngudi chi cdu thanh 16i pham néu gay thiét hai cho tinh mang
hoic gay thiét hdl nghiém trong cho siic khoé, 1ai san clia ngudi khic (Xem binh
luan Diéu 202). ' -

3. Toi pham dugc thuc hién do vé ¥. Ngudi pham t6i thay trude hanh vi vi
pham ctia minh ¢6 thé gay thiét hai dén tinh mang, sic khoé hoac tai san cha
ngudi khic nhung chi quan cho rdng hau qua dé s& khong x4y ra hoac ¢o theé
ngan ngira dugc; hay ngudi pham i khong thay trude cdc hau qua mac di ¢6 thé
va phai thay trudc hau qua dé.

4. Chu thé cha i pham 13 ngudi tir db 16 tdi trg lén, co nang luc triach
nhiém hinh su.

5. Diéu luat quy dinh 4 khung hinh phat:

- Khoin 1 quy dinh hinh phat cai tao khong giam gid dén 3 nam hoac pligt
(o tir 6 thang dén 5 nam. '

- Khoan 2 quy dinh phat tu tir 3 nam dén 10 nam déi véi trudng hop ngudi
pham 16i 13 ngudi cé trach nhiém vé an toan lao dong, vé sinh fao dong va an toan
& noi dong ngudi (chhi thé dac biét) hodc gay hau qua rdt nghiém trong;

- Pham 61 gay hau qua dic biét nghiém trong thi hinh phat quy dinh ta phat
th tir 7 ndm dén 12 nam.

- Khodan 4 (khung giam nhe) quy dinh hinh phat céi tao khéng giam gitr dén
3 nam hoéac phat ti tir 6 thang d€n 3 nam déi vdi trudng hop cé kha nang thuc 1€
dan dén hau qua dac biét nghiém trong néu khong duge ngan chan kip thai.

Ngoii ra, ngudi pham 16i con c6 thé bi phat tb tr 5 triéu dén 50 triéu dong,
cam dam nhiém -chitc vu, cAm hanh nghé hoac lam cong Yiéé nhat dinh tir mot dén
nam nam.

Diéu 228, T4i vi pham quy dinh vé si¥ dung lao dong tré em

1. Nguoi nao si dung tré em lam nhitng cong viéc ndng nhoc, nguy hiém
hodc tiép xiic véi cde chdt déc hai theo danh muc ma Nha nudce quy dinh gdy hdu
qud nghiém trong, hodc dd bi xi phat hanh chinh vé hanh vi nay ma con vi pham,
thi bi phat tién tx ndm triéu dong dén ndm mucoi triéu dong, cdi tqo khong giam
giﬁ'rdé}z hai ndm hodc phat ti ti ba thdng dén hai ndm.
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2. Pham 101 thudc mot trong cdc truong hop sau ddy, thi b phat ti tic hai
ndm dén bdy ndm:

a) Pham toi nhiéu lan;
b) DBo6i véi nhiéu tre em;
¢) Gay hdu qud rdt nghiém trong hodc ddc biét nghiém trong.

3. Nguoi pham 161 con c6 thé bi phat tién tix hai triéu déng dén hai nuioi
trién dong.

*

1. Day Ia t6i pham mdi dugc quy dinh trong BO luat hinh su 1999. Toi
pham xam pham ch€ d¢ sir dung lao dong ctia Nha nudc, xam pham tinh mang,
stic khoé va su phat trién binh thudng cua tré em.

2. Mat khich quan cba t0i pham thé hién & hanh vi sir dung tré em lam
nhitng cong viéc ning nhoc, nguy hiém khong phit hop véi siic luc, I¥a tudi (nhu
trong hdm 10, khai thac d4...) hodc ti€p xuc vdi cdc chdt doc hai (nhu nha mdy hod
chét). ’ '

Danh muc cong viéc nang nhoc, nguy hiém, cong viéc c6 tinh chat doc hai
do Nha nuéc quy dinh. '

Ngudi ¢6 hanh vi vi pham quy dinh vé sir dyng lao dong tré em chi phai
chiu trach nhiém hinh sy néu thudc mot trong hai trudng hop sau:

- Gay hau qua tir nghiém trong nhu chét ngudi, §5n hai nghiém trong cho
stic khoé, gay tan phé... ‘

- Néu chua gay hiu qua hoac hau qua gay ra chua dén mifc nghiém trong
thi ngudi ¢6 hanh vi vi pham chi phdi chiu trach nhiém hinh sy néu da bi x{r phat
hanh chinh vé hanh vi nay.

3. To1 pham dugc thuc hién do vo ¥ hoac c6 . Ngu’é!i pham t0i str dung lao
dong tré em vao nhitng cong viéc nang nhoc, nguy hié"m‘hoz'_ac ti€p xdc vdi cic
chat doc hai, thay trudc hau qua c6 thé xay ra nhung chi quan cho rang hau qua
khong x4y ra hoac cé thé ngan ngira duoc; hay khong thay truée hau qua dé mac
dil c6 thé va phai thdy trudc.
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Truomg hop ngudi pham tdi da bi xir phat hanh chinh méa con vi pham thi
t6i pham c6 thé dugc thuc hién do c6 .

4. Chu thé cha t6i pham nay 13 ngudi ndo cé nang luc trach nhiém hinh su,
tir d0 mudi sdu twdi trd 1én. Thong thudng day 14 nhing ngudi cé trich nhié¢m
trong c¢ic 10 chire kinh 1€ ¢6 quyén han trong sir dung lao dong.

5. Ngudi pham tdi vi phain quy dinh vé sit dung lao dong tré em, néu thudc
trudng hop quy dinh tai khoin 1 Diéu 228 thi phai chiu moét trong ba hinh phat
chinh la phat tién tir nam triéu dén nam muoi triéu déng, hodic cai tao khong giam
gilr d€n hai nam hoac phat tu tir ba thang dén hai nam.

Khoan 2 Diéu 228 quy dinh hinh phat ti tir 2 nam dén bay nam déi vdi cdc
truomg hop:

- Pham t6i nhiéu lan;
- Pham 10i d6i v6i nhiéu tré em;
- Pham 16i gy hau qua rédt nghiém trong hoac dac biét nghiem tong.

Ngoai ra, ngudi pham t0i con c6 thé phai chiu hinh phat bé sung ta phai
tién tir hai triéu dén hai muoi triéu déng.

Diéu 229. Téi vi pham quy dinh vé xay dung gay hau qua nghiém
trong

1. Nguoi nao vi pham quy dinh vé xdy dung trong cdc linh vuc khdo sdt,
thiét ké, thi cong, sw dung nguyén liéu, vdt liéu, mdy mdc, nghiém thu céng trinh
hay cdc linh vuc khdc néu khong thudc truéng hop quy dinh tai Diéu 220 Bo ludt
nady, gay thiét hai cho tinh mang hodc gady thiét hai nghiém trong cho sic khoe, tai
sdn ciia nguoi khdc, thi bi phat tién ti muoi triéu dong dén mot trdm triéu dong,
cdi tao khéng giam giit dén ba ndm hodc phat i tr séu thang dén ndm ndam.

2. Pham i thudc mot trong cdc truong hop sau ddy, thi bi phat ti tir ba
ném dén mudi ndm:

a) La nguoi cé chitc vu quyén han,
b) Gdy hdu qud rdt nghiém trong.

|
3. Pham 15i gdy hdu qud ddc biét nghiém trong thi bi phat i tx tam ndam
dén hai ncoi ndam.
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4. Nguoi pham tdi trén con cé thé bi phat tién tix ndm triéu dong dén ndm
muoi triéu dong, cdm ddm nhiém chiic vu, cdm hanh nghé hodc lam cong viéc
nhdt dinh tix mét ndm dén ndm nam.

*

I. Toi vi pham quy dinh vé xay dung gay hau qua nghiém trong xam pham
ché 4o an toan trong xay dung clia Nha nudc ta, Xam pham tinh mang, sitc khod
hodc tai san chia ngudi khdc.

2. Mt khdch quan cba t6i pham thé hién & hanh vi vi pham cic quy.dinh vé
xdy dung trong céc linh vuc khao sat, thi€t k€, thi cong, sir dung nguyén liéu, vat
li¢u, mdy méc, nghiém thu coéng trinh hay cac linh vuc khic; trir cac linh vuc xay
dung trong duy tu, sira chita, quan ly cdc cong trinh giao thong.

Cac quy dinh nay dugc thé hién trong cdc van ban clia Nha nudc.

Hanh vi vi pham cdc quy dinh vé xay dung chi cau thanh 161 pham ncu gay
thiét hai dén tinh mang, thiét hai nghiém trong dén siic khoé, tai san cua nguci
khic (Xem binh luan Diéu 202 Bo luat nay).

3. Chii thé clia t0i pham nay c6 thé 1a bat ky ngudi nio t di mudi séu 1wdi
tr& 1én, ¢6 nang luc trach nhiém hinh sy, ¢6 tham gia cdc hoat ddng vé xay dung.

V& miit 1y thuyét thi chl thé cha 0i pham theo quy dinh tai khoan 3 Diéu
229 nay c6 thé 1a ngudi tir dd mudi bon tudi; nhung trong thuc tién khong gap
nhitng trudng hop nay vi ngudi duéi mudi séu tudi duge coi 1a tré em va theo quy
dinh chung thi tré em khoéng dugc sir dung vao cong viéc nang nhoc ma lao dong
vé xay dung dugc coi la lao dong niang nhoc.

4. Téi pham duge thuc hién do vo §. Ngudi pham 161 vi pham cidc quy dinh
vé xay dumg, thdy trudc duge hanh vi cha minh c6 thé gy hau qua nghiém trong
nhung chli quan cho ring hau qud dé s& khong xay ra hoac cé thé ngan ngira
duoc; hay khong thay trudc, mac di c6 thé va phdi thdy truéc hau qua nghiém
trong c6 thé xay ra.

5. Diéu luat quy dinh ba khung hinh phat:

!

- Ngudi pham t0i thudc trudng hop quy dinh tai khodn 1 Diéu 229 thi phai
chiu mot trong ba hinh phat chinh 12 phat tién tir 10 dén 100 triéu dong, cai 1ao
khong giam giit dén ba nam, hosc phat ti tir s4u thdng dén nam nam.
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- Khoan 2 gquy dinh hinh phat 14 ¢ 3 ndm dén 10 nam doi véi nguoi co
chiic vu quyén han ho#c gay hau qua rat nghiém irong;

- Khoan 3 quy dinh hinh phat ti tir tdim nam dén hai mugi nam déi véi irudmg
hop gay hau qua dac biét nghiém trong.

Ngoai ra, khoan 4 Diéu 229 quy dinh cdc hinh pha.it1 bo sung. Ngudi bi ket dn
vé 10i vi pham quy dinh xay dung gay hau qua nghiém thng ¢ thé phai chiu mot
hay mot s6 hinh phat 12 phat tién 6t nam triéu dén ndm muoi triéu déng, cam dam
nhiém chiic vu, cam hanh ngh¢ hodc lam cong viéc nhét dinh tir mot dén nam nam.

biéu 230. Toi ché tao, tang trit, van chuyén, sir dung, mua ban trii
phép hoidc chiém doat vii khi quan dung, phuong tién k§ thuat quan su

. Ngui nao ché tqo, tang trit, van chuyén, sit dung, mua bdn trdi phep
hodc chiém doat vii khi quan dung, phuong tién ky thudgt qudn su, thi bi phat 1 uy
mat ndm dén bdy ndm.

2. Pham 191 thuoc mot trong cdc truong hop sau ddy, thi bi phat tn tiv ndm
ndam dén muodi hai ndm:

a) Co 16 chite;

b) Vat pham phap ¢6 s luong lon,
) Gdy hdu éttd nghiém trong;
d)Tai phgb@ nguy hiém.

3. Pham tpi thudéce mot trong cdce tricomg hop sau day, thi bi phat tie 1 i

nanr dén nueoi ldm ndam:
a) Vdt pham phdp cé s6 luong rdt lon;
b) Gay hdu qud rdt nghiém trong.

4. Pham t$i thudc mgt trong cdc trivcong hop sau ddy thi bi phat i tiv midi
lam nam dén hai nusoi ndm hodc ti chung thén: '

a) Vdt pham phdp cé s6 luong ddc biét lon;
b) Gdy hdu qud ddc biét nghiém trong.

5. Nguoi pham t6i con cé thé bi phat tién we ndm triéu dong dén nam nucoi

triéu dong, phat qudn ché hodc cdm cu tri tit mét ndm dén ndm ndm.
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*

1. Toi pham xam pham ché& d6 quan 1y vii khi quan dung, phuong 1ién ky
thuat quan su cua Nha nudc ta. |

2. Hanh vi pham 16i duoc thé hién cu thé bing cic viéc ché 1ao, tang (i,
van chuyén, sir dung, mua béan trdi phép hoac chi€m doat vii khi quan dung,
phuong tién k¥ thuat quan su. "

Ché tao la su san xudt, duge hi€u nhu bat k¥ mot hinh thiic hanh dong nito
ma cudi cling cho ra duogc san phdm theo y dinh.

Tang trir 1a su cét gidu, cat gilr, luu i mot vat gi dé dudi bat ky hinh thice
nao.

Van chuyén li su chuyén dich, dem mot vat tir ndi nay dén noi kia.

Str dung 1a dung mot vat gi dé vao mot cong viéc nhat dinh vdi muc dich
nhat dinh.

Mua ban 1a dung tién hoic tai san trao ddi vii khi quan dung, phuong ti¢n
k¥ thuat quan su.

Chi&m doat dugc hiéu 1a su chi€m doat dudi bat ky hinh thiic nao nhu cudp,
cudp giat, cudng doat, trom, lira dao v.v...

ToO1 phauy duge col [a hodin thanh khi bi cido thuc hién xong maol trong cac
hanh vi néu trén.

Poi tugng cha td1 pham quy dinh tai Diéu 230 1a vii khi quan dung va
phuong tién k¥ thuat quan su.

Vil khi quan dung la nhiing loai vii khi dugc quy dinh tai Diéu 1 Nghi dinh
175/CP cua Hoi déng Chinh phll ngay 11-12-1964. D6 1a cac loai sing ngan,
sting truong, sing lién thanh cdc ¢, cdc loai sing 16n, cic loai vii khi wr dong,
c4c loai dan dung cho cdc loai vii khi ké trén va cac thit bom, min, lyu dan, kip
min, thudc nd, day chdy cham diing vao muc dich quéc phong méi dugc coi la vii
khi quan dung.

Phuong ticn k¥ thult quin su 1a moi phuong tién chuyén dung trong guan
su; khi san xuai, ch€ tao ra cac phuong tién nay ngudi ta da ¢6 chu dinh ding no
trong quan sy, hoac v6i muc dich quan sy.
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3. Chii thé clia 16i pham 1a nguoi tir &l mudi sdu wéi urd ken, cé nang luc
trach nhiém hinh su. Ngudi pham t6i quy dinh tai khoan 2, khoan 3, khoan 4 Diéu
nay phai chiu trach nhiém hinh su ¥ d0 mudi bon wdi trd len.

4. Toi pham dugce thuc hién do ¢ y. Ngudi pham toi biét hanh vi cta minh
la trai phap luat nhung vin cd § thuc hién va mong mudn hiu qua xay ra theo y
dinh clia minh.

5. Diéu luat quy dinh bon khung hinh phat:

- Nguoi pham t6i thudc truding hop quy dinh tai khoan | Diéu 230 1hi phi
chiu phat ti tir mot dén bay nam;

Tai Thong tr lién nganh s6 01/TTLN ngay 7-1-1995 clia Vién kiém st nhan
dan t6i cao, Toa dn nhén dan t6i cao, B6 Cong an dd giai thich hidng dan ap dung
Diéu 95 B luat hinh su nam 1985. Tinh than, ndéi dung co ban cha Diéu 95 Bd lual
hinh sy ndm 1985 dugc gilt nguyén; lién nganh chua ¢6 hudgng dan gi kKhdc voi Thong
(r 01 vira néu, do vay Thong tu nay vin con ¢6 gid trj tham khao dé dp dung Diéu 230
Bo luat hinh su 1999. Cac khéi niém vat pham phap c6 s6 lugng 16n, rét 16n, dac biél
nghiém trong di dugc gidi thich trong Thong ty vira néu.

- Ngudyi pham toi theo quy dinh tai khodn 2 Diéu 230 phai chiu hinh phat
tir ndm nam dén mudi nam;

- Pham t6i theo quy dinh tai khodn 3 Diéu nay phai chiu hinh phai 1 tir
mudi nam dén mudi 1Jam nam;

- Pham 6i theo quy dinh tai khoan 4 di€u nay phai chiu hinh phat 10 tix
mudi lam nam dén hai muot nam hoic ti chung than.

Ngoai ra, khoan 5 Diéu 230 quy dinh nhitng hinh phat bo sung c¢o the ip
dung d6i véi ngudi bi két an vé toi nay.

Piéu 231. Toi pha huy céng trinh, phuong tién quan trong vé an ninh
quoc gia

[. Nguoi nao phd huy céng trink hodc phuong tién giao thiong van tdi,
thong tin - lién lac, cong trink dién, ddn chdt dot, cong winh thuy loi hode cong
trinh quan trong khdc vé an ninh, quéc phong, kinh 1€, khou hoc - ky thut, van
hod va xd hoi, néu khong thudc truong hop quy dinh tai Diéu 85 ciia Bo ludt nay.
thi bi phat t tir ba ndm dén mudi hai nam.
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2. Pham 16i thudoc mot trong cdc truong hop sau ddy, thi bi phat t iv nuiéi
nam dén hai muoi ndm, ti chung thdn hodc tw hinh:

a) Co 1o chite;
b) Gay hdu qua ddc biét nghiém trong;
¢) Tai pham nguy hiém.

3. Nguoi pham 16i con cé thé bi phat qudn ché tiv mot ndm dén nam ndim,

* %

*

I. Mat khach quan cha t6i pham thé hién & hanh vi phd huy cong trinh,

phuung ticn quan trong vé an ninh quéc gia. |

Phi huy duoc-hi€u 12 hanh dong phd phach, dap phd, huy hoai lam cho
cong trinh, phuong tién khong con sir dung dugc.

Cong trinh, phuong tién quan trong vé an ninh qudc gia ta nhimg cong trinh,
phuong tién cu thé, cé y nghia, tdm quan trong d6i v&i qudc gia; thi du nhu mot s6
cong trinh hoac phuong tién giao thong van tai, thong tin lién lac, cong trinh dién,
ddn chit dot, cong trinh thuy Igi, cac cong trinh quan trong khic vé an ninh, quoc
ph(‘ing. kinh t&, khoa hoc - k¥ thuat, van hod xa héi v.v...

Mot s6 cong trinh, phuong tién khéng mang § nghia quoc gia, chi ¢ y
nghia quan trong trong mot gia dinh hoac mot s6 it gia dinh, khong phii 1 doi
tuong pha huy cu thé cla toi pham nay. Thi du: hé'théng din chit d6t clia mol gia
dinh & nong thén cé xay dung bé bidga; hé théng nay chi c6 tdm quan trong doi
véi mot gia dinh. Thi du khdac: mot mdy phét dién nhd, chay bang sic gié hoac
siic nudc, cung cip dién cho bén hodc nam gia dinh; ca hé théng dién nay chi ¢o
v nghia quan trong cho bon hoic nam gia dinh ma théi. Nhimg cong urinh,
phuang tién tuong tu déu khong mang ¥ nghia qudc gia, khong phai la dai wong
phd huy cua t6i pham quy dinh tai Diéu 231. Hanh vi huy hoai cdc cong trinh
phuong ticn toai nay duge xem xé, xi ly & bicu lual khac caa Bo luat hinh sy,

Toi pham quy dinh tai Diéu 231 nay 13 61 pham hinh su thuong, bi cao
pham toi nay khong cé muc dich phan cdch mang, chong chinh quyén nhan Jan.
Do vay trudng hop bi cdo ¢é hanh vi pham t0i quy dinh tai Diéu luat nay, dong
thdi xdc dinh bi cdo pham tQi véi muc dich phan cach mang, chéng chinh quyén
nhan dan, thi bi cdo phai chiu trach nhiém hinh sy vé "t¢i phd hoai co s& vat chal -
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k¥ thuat ciia nuéc Cong hoa x4 hoi chi nghia Viét Nam" duoc quy dinh tai Diéu
85, thuoc chuong cac téi pham an ninh qudc gia cia Bo tuat hinh su 1999,

2. Chi thé ctia t6i pham nay c6 thé 1a bat cif ai tor dil mudi bon waoi tré 1én,
¢6 nang huc trdch nhiém hinh sur.

3. T6i pham duoc thuc hién do ¢6 y. Su c6 y dugc thé hién 1a bi cdo biet 1o
moi nguoi ¢6 trach nhiém bao vé cic cong trinh, phuong tién quan trong vé an
ninh qudc gia, nhung bi cdo dad pha huy c6ng trinh, phuong tién quan trong vé an
ninh quéc gia va mong mudn hau qua xay ra la cong trinh, phuong tién nay bi huy
hoai.

4. Diéu luat quy dinh hai khung hinh phat:

- Ngudi pham t0i phd huy céng trinh, phuong tién quan trong vé an ninh
qudc gia thudc truomg hop quy dinh tai khodn 1 Diéu 231 phai chiu hinh phat i)
ttr ba nam dén mudi hai nam.

- Khoan 2 Diéu 231 quy dinh mt s céc tinh tiét ting nang dinh khung. Nauoi
pham 10i phd huy céng trinh, phuong tién quan trong vé an ninh quéc gia 6 mot hay
mot 0 cac tinh tiét tang nang dinh khung & khoan 2 phai chiu hinh phat & (o mudi naim
dén hai muoi nam, ti chung than hodc tiy hinh.

Ngoai ra, ngudi pham t6i con c6 thé bi phat quan ché tir mot nam dén nam nam.

Diéu 232. Toi ché tao, tang trit, van chuyén, sit dung, mua ban trai
phép hoac chiém doat vat liéu nd.

1. Ngwoi nao ché tao, tang trit, van chuyén, sit dung, mua bdn trai phép

hode chich doat vt Hiéu nd, thi bi phat i tie mot ndm dény ndam ndam.

2. Phgm t0i thudc mot trong cdc trucmg hop sau day, thi by phat i 1t b

ncim dén muot nams
a) Cé 16 chite;
b) Vdt pham phdp c6 s6 lugng Ion;
c) Van chuyén, mua bdn qua bién gici;
d) Gdy hdu qud nghiém trong;

d) Tai pham nguy hiém.
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3. Pham i thudc mot trong cdc truong hop sau ddy, thi bi phat tt ur bdy
ndm dén muoi ldm ndm:

«) Vit pham phdp 6 s lugng rdt lon;

b) Gdy hdu qud rdt nghiém trong.

4. Pham toi thudc mot trong cdc triong hop sau ddy, thi bi phat ti tiv muor
Idm ndm dén hai muoi ndm hodc tia chung thdn:

a) Vdt pham phdp c6 sé lugng ddc biét lon;

b) Gay hdu qua ddc biét nghiém trong.

5. Nguoi pham 191 con c6 thé bi phat tién ti nam triéu dongdén nam nivi
triéu dong, phat qudn ché hodc cdm cu tri tix mot ndm dén nam nam.

* *

*
|. Téi pham xam pham ché d6 quan Iy vat liéu nd ciia Nha nudc ta.

Vat liéu nd dugc hiéu 1a chat nd va cdc phu kién hé trg khéc ding wrong
cong nghigp. Tai Diéu 1 Thong tu s6 11/TT-CNCT ngay 13-3-1996 clia BO cong
nghiép hudng dan thuc hién Nghi dinh 27/CP ngay 20-4-1995 cua Chinh phl quy
dinh vé quan 1y, sdn xuat, cung \ing va sir dung vat liéu nd cong nghiép da gidi
thich 15 "Vat liéu nd coéng nghiép 1a vat liéu nd dung trong cong nghiép bao gom
thudc nd va cac phu kién né thanh pham". '

2. Céc khdi niém ch€ tao, tang trit, van chuyén, mua ban, st dung trdi phép
dd dugc phdn binh luan tai Diéu 230 Bo luat hinh su.

Toi pham dugc coi 1a hoan thanh khi bj can, bi cdo thuc hién mdt trong céc
hanh vi ch€ tao, tang tri¥, van chuyén, st dung, mua bdn trai phép hoic chiém doat
vat liéu nd ma khoéng cdn chd doi hau qua xay ra.

3. Chii thé cha 16i pham nay 13 ngudi c6 nang luc trach nhiém hinh sy, tir
di mudi b6n tudi trd 1én; n€u pham 16i thudc trudng hop quy dinh tai khodn |
Diéu luat nay thi chi ngudi tir &b mudi sau tudi trd 1én mdi c6 thé phai chiu trach
nhiém hinh sy. |

4. Toi pham dugc thuc hién do c6 §. ¥ thic chli quan cia bi cdo dugc thé
hién cu thé 1a: biét rd minh khoéng dugc cac co quan chic nang ctia Nha nudc cho
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phép, nhumg vAn c6 ¥ ch€ tao, tang trir, van chuyén, mua bén, sir dung trdi phép
hoac chiém doat vat liéu né.

5. Diéu luat quy dinh bén khung hinh phat:

- Khoan | Diéu 232 quy dinh cic dau hiéu co ban c&u thanh 161 pham,
trong dé khong quy dinh s6 lugng hang pham phép va hau qua cia hanh vi pham
101, !

- Khoén 2, 3, va 4 Diéu 232 quy dinh cdc khung tang nang.

Pé ap dung Diéu 232 cho t6t, cdn tham khio muc ITI phan B ctia Théng u
lien nganh s6 01/TTLN ngay 7-1-1995 clia Toa 4n nhan dan (6i cao, Vién kiém
st nhan dan (6i cao, B6 Noi vu. Nhiéu tinh tiét taing nang dinh khung ciing da
dugc giai thich, hudng din 4p dung ¢ Thong tu vira néu. Ngudi pham (01 ché tao,
ting trii, van chuyén, sir dung, mua bdn trdi phép hoac chi€ém doat vat licu nd phai
chiu hinh phat (i tuong ting v6i mic do nguy hiém, nghiém trong cda 18i pham vii
nhan than clha bi cdo theo c4c khoan 1, khodn 2, khoan 3 va khoan 4 cia diéu nay.

Ngoai ra, ngudi pham t6i cdn ¢ thé bi phat tién tir nam triéu dén 50 tri¢u
doéng, phat quan ché hodc cdm cur tri tir mot dén nam nam.

Diéu 233. Toi ch€ tao, tang trit, van chuyén, sir dung, mua ban trii
phép hoa¢ chiém doat vii khi tho so hoidc cong cu hé trg

1. Nguoi nao ché tgo, tang trit, van chuyén, sit dung, mua bdin trdi phep
hodic chiém doat vii khi thé so hodc cong cu hé trg, da bi xit phat hanh chinh vé
hanh vi ndy hodc da bi két dn vé 16i ndy, chua duwge xod dn tich ma con vi pham,
thi bi phat nt tir ba thang dén hai ndm.

2. Pham t6i thuéc mot trong cdc truong hop sau ddy, thi bi phat u tiv moi
ndm dén ndm ndm:

«) Cé to chite;

b) Vdt pham phdp ¢6 s6 lugng lon;
¢)Vin chujé’n, rﬁua bdn qua bién gioi,
d) Gay hdu qud nghiém trong;

d) Tdi pham nguy hiém.

3. Ngueoi pham 161 con cé thé bi phat tién tir nam triéu dong dén nam mivi

triéu dong, phat qudn ché hodc cdm cu trii it mét ndm dén ndm ndm.
12
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1. Bay la to1 pham mdéi duge quy dinh irong Bo luat hinh su nam 1999. Toi
pham xam pham ch€ do quan 1y clia Nha nudc d6i véi vii khi tho so, cong cu ho
iro.

2. Cé4c hanh vi khach quan cia bi cdo nhu ch€ tao, tang trif, van chuyén, si
dung, mua ban, chiém doat... dd dugc binh luan tai cdc Diéu 230, 232...

Ngudi c6 hanh vi vi pham phdp luat chi ¢6 thé phai chju trdch nhiém hinh
su theo quy dinh tai Diéu 233 nay khi da bi xir phat hanh chinh vé hanh vi nay
hodc da bij két dn vé t6i nay chua dugc xo4 dn tich ma con vi pham.

Vii khi thoé so dugc hiéu 13 w4t ca ciac vat da duge coi 1a vid khi, nhung
khong phai 1a vii khi quan dung (tham khao Nghi dinh 175/CP ngay 11-12-1964
cliia Hoi dong Chinh phu).

Cong cu hd tro 1a tit cid nhiing vat dugc san xuit v6i muc dich sir dung
nham hé trg cho vii khi, thi du nhu roi dién, binh xit hoi cay, vdi réng v.v...

Toi pham dugc coi 1a hoan thanh khi bi can, bi cdo thuc hién xong mot
trong cic hanh vi ché tao, tang trit, van chuyén, sir dt_mg1 mua bdn trdi phép hoac
chiém doat vat liéu nd, ma khong chd doi hau qua xay ra.

3. Chu thé cba t¢i pham nay ¢6 thé 12 bét cif ngudi ndo tir db mudi sau tudi
tré 1én, c6 nang luc trach nhiém hinh su.

4, Toi pham duge thuc hién do ¢ §. ¥ thic cht quan.cﬁa ngudi pham (01
duoc thé hién cu thé: tuy biét rd minh khéng duge cac co quan ¢é chic niang clia
Nha nudc cho phép ché tao, tang trit, van chuyén, st dung, mua bén vii khi tho so
huy‘ cong cu hd trg nhumg van ¢ thuc hién nhitng hanh vi nay hodc chiém doat
ching. _

5. Diéu luat quy dinh hai khung hinh phat:

- Nguoi pham t6i thudc rudng hop quy di'nh tai khoan 1 Diéu 233 phai
chiu hinh phat tQ ti¥ ba thdng dén hai nam;

_ Ngudi pham toi thuoc trudng hop quy dinh tai khoan 2 Diéu 233 phai
chiu hinh phat ti tr mdt ndm dén nam nam.
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Ngoai ra, khoan 3 Diéu luat quy dinh nhimg hinh phat b3 sung cé ihé dp
dung d6i véi ngudi bi ké&t dn vé t6i nay 1a phat tién tir nam (riéu dén nam muoi
triéu dong, phat quan ché€ hoac cm cu trd tir mét nam dén nam nam.

- Piéu 234. Téi vi pham quy dinh vé quan 1y v khl, vat liéu no, cong cu
ho tro :

1. Nguoi ndgo vi pham quy dinh vé quan ly viéc sdan xudt, sita chiiu, trang
bi, sit dung, bdo qudn, luu giit, van chuyén, mua bdn vit khi, vdt liéu no, cong cu
ho tro gdy thiét hai cho tinh mang hodc gay thiét hai nghiém trong cho siic khod,

tai sdn cia nguol khdc, thi bi phat ta tic mot ndm dén nam nam.

2. Pham 160 gdy hdu qud rdt nghiém trong thi bi phat ti ur ba nam den
muoi nam.

3. Pham tgi gdy hdu qua ddc biét nghiém trong thi bl phat tiv tix mudi nim
dén muoi Idm ndam,

4. Pham tdi trong truong hop cé khd ndng thuc té dan dén hau qud ddac bi¢t
nghiém trong néu khéng duoc ngdn chdn kip th, thi bi phat cdi tao khéng giam gir
dén bu ndm hodc phat m it sdu thang dén ba ndm.

5. Nguoi pham 16i con o thé bi cdm ddm nhiém chiic vu, cdm hanh nghé
hodc lam cong viéc nhdt dinh tit mét ndm dén ndm ndam.

% *

*

1. Hanh vi khdch quan cha t6i pham 12 viéc bi cdo khoéng thuc hién, hoac
thyc hién khong ding, khéng ddy dl cdc quy dinh clia Nha nudc vé quan 1y, san
xudt, sira chua trang bi, sir dung, bdo quan, luu git, van chuyén, mua ban vi khi,

vat lieu nd, cong cu hd tro. |

Ngudi c6 hanh vi vi pham vira néu chi phai chiu trich nhiém mnh'su khi
hau qua cta hanh vi d6 di xay ra t6i mic gay thiét hai cho tinh mang hoac gay
thiét hai nghiém trong cho siic khoé, tai sdn ciia ngudi khidc (hau qua nay da dugc
binh luan & Diéu 227, 229 v.v...). Néu hau qua cla hanh vi chua xay ra, hoac da
xay ra nhumg chura dén miic quy djnh, thi ngudi cé hanh vi vi. pham phdp luat chi
c6 thé phai chiu trach nhiém hinh su theo Diéu luat nay trong trudng hop dac biét
quy dinh tai khoan 4.

1
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2. Chi thé ciia t0i nay 1a ngudi c6 trach nhiém vé quéan 1y viéc sin xual,

trang bj, sir dung, bdo quan, luu gilt, van chuyén, mua ban vii khi, vat licu ng,
cong cu hd trg (chi thé dac biér). Ngudi dugc giao 1am nhiém vy nay duong nhién
phai 14 ngudi c6 nang luc trach nhi¢m hinh sy va la ngudi da thanh nién.

3. Toi pham dugc thue hién do vo y. Vo y do chl quan hodac vo y du caa
tha.

4. Piéu luat quy dinh bén khung hinh phat:
- Khoan 1 Diéu 234 quy dinh hinh phat ti tir m6t nam dén nam nany;

- Nguoi pham t0i gay hau qua rat nghiém trong theo khoan 2 thi phai chiu
hinh phat tu ilr ba nam dén mudi nam;

- Pham 13i gay hau qua dic biét nghiém trong theo khoan 3 thi phii chiu
hinh phat td tir mudi nam dén mudi lam nam.

- Khoan 4 diéu luat quy dinh truong hop dac biét vé€ trach nhiém hinh su
cha ngudi pham t0i da thuc hién hanh vi vi pham phép luat quy dinh khoan | Dicu
nay, ima hanh vi dé iat y&€u s€ dan dén hau qua dac biét nghiém trong; su tai yéu
dugc xdc dinh trén co s 1y luan, khoa hoc k§ thuat va kinh nghiém thuc tién.
Nhung h4u qua d6 chua x4y ra, hodc di xay ra nhung chua két thic, thi da duoc
ngan chan kip thoi. Nguoi pham t0i thudc trudng hgp nay phai chiu mot trong cac
hinh phat chinh la cai tao khong giam giir dén ba nam hoac phat ti tir su thang
dén ba nam.

Ngoai ra, khodn 5 cha Diéu 234 quy dinh cdc hinh phat bd sung cé 1hé
duac dp dung doi véi nguoi bi két 4n vé t6i nay l1a cAm dam nhiém chiic vu, cadm
hanh nghé hodc lam cong viéc nhat dinh tir m6t ndm dén nam nam.

Diéu 235, Toi thi€u trach nhiém trong viéc gitr vin khi, vat liéu nod, cong

cu ho trg gay hau qua nghiém trong ;

1. Ngudi ndo duoc giao vit khi, vt liéu né, cong cu hé trg ma thiéu :::'ric'li
nhiém dé nguoi khdc sit dung vii khi, vat liéu no, cong cu hé tro gdy thiét hai cho
tinh mang hodic gay thiét hai nghiém trong cho siic khoé, tai sdn ciia nguoi khdc,
thi bi phat cdi tao khong giam gii¥ dén ba ndm hodc phat ti tiy su thang dén ndm
nam.

2. Pham 61 gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat tit tit ba ndm dén muoi ndm.
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3. Nguwoi pham (6i con c¢é thé bi cam ddm nhiém chivc vu, cdam hank nehe
hodc lam céng viéc nhdt dinh tie mét ndm dén ndm ndm.
" *

*

1. Toi pham xam pham ché€ d6 bao quan, quan ly, sir dung vii khi, vat licu
nd, cong cu hd trg xam pham tinh mang, sic khoé va tai san cla ngudi khic.

2. Mat khidch quan cia t6i pham thé hién & hanh vi thi€u trach nhieém tong
viée giir vil khi, vat liéu nd, cong cu hd trg. Tir sy ca tin, that trdch bi cdo di de
ngudi khdc str dung v khi, vat liéu nd, cong cu hé trg, ma ngudi nay khong duoc
.ca quan chitc nang ciia Nha nudc cho phép sir dung vii khi, vat licu no, cong cu ho
lrg.

3. Chii thé cda 16i pham nay ¢d ilié 1a bt cif ai duoc giao bdo quan, quan 1y,
gilf gin, st dung vi khi, vat liéu nd, cong cu hé trg. Puong nhién nhang nguoi nay
phai 14 ngudi da thanh nién, c6 nang luc trach nhiém hinh suy.

4. To1 pham dugc thuc hién do vo ¥; su vo ¥ duge thé hién nhu au, cau tha,
thuc hién khong day di cic quy dinh; ngudi pham t6i khong thay truée duoc hau
qua nguy hai ¢ thé xay ra, hodc tuy thdy truGc hau qua nguy hai ¢6 thé xiy ra
nhung qua tu tin vao ban than, kinh nghiém nén lai cho ring khong thé xay ra hau
gué nguy hai, hoac néu hau qua cé xdy ra thi cling ngan ngira dugc.

5. Diéu luat quy dinh hai khung hinh phat:

- Ngudi pham t6i thudc truong hop quy dinh tai khoan 1 Diéu 235 phii
chiu mot irong céc hinh phat chinh 1a cai tao khong giam giir t6i ba nam hoac
phalt b 1ir siu thang d€n nam nam,

Céc tinh ti€t gay thiét hai cho tinh mang hodc gay thiét hai nghiem trong
cho stic khoé, tai san cla ngudi khic cling nhu thé ndo 1a gay hau qua rat nghiéin
trong, dic biét nghiém trong quy dinh tai Diéu 235 dugc hiéu nhu céc tinh tiét
tuong tmg & cic Diéu 227, Diéu 229, Diéu 234 v.v...

- Ngudi pham t0i thudc trudng hgp quy dinh tai khofnn 2 Diéu 235 phii
chiu hinh phat tix tir ba nam dén mudi nam.

- Ngoai ra, khoan 3 Diéu luat nay quy dinh nhiing hinh phat b sung c6 thé
dp dung ddi voi ngudi pham toi 1a c8m dam nhiém chic vy, cdm hanh nghé hoac
1am c6ng viéc nhit dinh tir m6t nam dén nam nam.
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Diéu 236. Toi san xudt, tang trit, van chuyén, sir dung, mua bin trii
phép hoac chiém doat chat phéng xa

1. Nguoi ndo sdn xudt, tang trit, vgn chuyén, sit dung, mua ban trdi phép
hodc chiém doat chdt phdng xa, thi bi phat n tir hai ndm dén bdy ndm.

2. Pham t9i thu¢c mot trong cac truong hop sau day, thi bi phat ti tit nam
ndm dén muoi hai ndm:

a) Co 168 chitc;

b) Vit pham phap cé s lugng iom;

¢) Vdn chuyén, mua bdn qua bién gidi,
d) Gay hdu qud nghiém trong;

d) Tai pham nguy hiém.

3. Pham 101 thudc mot trong cdc truong hop sau ddy, thi by phat i tiv nuoi
|

nam dén muoi ldm nam: .

a) Vat pham phdp co 56 lugng rat lon;

b) Gdy hdu qud rdt nghiém trong.

4. Pham tdi thuoc mot trong cdc truong hop sau day, thi bi phat i tic mueoi
ldm ndm dén hai muoi ndm hodc ti chung than:

a) Vdt pham phdp cé s6 lugng ddc biét lon;

b) Gdy hdu quad ddc biét nghiém trong.

5. Ngueoi pham 181 con c6 thé bi phat tién ur ndm triéu dong dén ndam nucot
triéu dong, phat qudn ché hodc cdm cu trii ik mot ndm dén ndm ndm.

* *
*

1. T6i pham xam pham trat ty an toan xa hoi, xam pham ché do quan ly

chdtl phong xa cia Nha nude La.

2. Mit khach quan cia t6i pham thé hién & hanh vi sdn xuat, (ang tri, van
chuyén, mua bén trai phép hodc chi€ém doat chat phéng xa. Cdc hanh vi nay duoc
hiéu gidng nhu cdc hanh vi dugc binh luan tai cic Diéu 230, Dicu 232, bicu 233
V‘VIll
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Tdi pham dugc coi 14 hoan thanh khi bi cdo da thuc hién xong mot trong
cdc hanh vi sdn xuat, tang trit, van chuyén, mua ban trdi phép hodc chi¢m doat
chét phéng xa.

Chat phong xa duge xdc dinh 14 nhiing chat, hgp chat ¢é kha nang phat ra
tia phong xa trong moi trudng va diéu kién nhat dinh. Khi ¢6 su nghi ngd ma
chat hay hop chat ndo d6 c6 kha nang phat tia phéng xa hay khong thi can trung
cdu gidgm dinh chuyén nganh. 1

3. Chi thé ciia 161 pham nay c6 thé 1a bat ci ngUdi n3o ¢6 nang luc trich
nhiém hinh sy, tr d0 muoi bon tdi rd lén; trir trudng hop quy dinh tai khoan |
Diéu nay, chi ngudi tir b mudi sdu tudi trd'1én mdi phai chiu trach nhiém hinh su
theo khoan 1 Diéu 236.

4. T6i pham dugc thuc hién do ¢6 y. Ngudi pham (01 bi€t cac quy dinh cla
Nha nudc, bié€t rd la chinh ban than minh khong duge Nha nudce cho phép, nhuhg
vAn san xudt, tang triY, van chuyén, st dung, mua b4n trdi phép hoac chiém doat
chat phdng xa, bat chap hau qua xay ra nhu thé nao.

5. biéu luat quy dinh bdn khung hinh phat:

- Nguoi pham t6i thudc trudng hop quy dinh tai khoan 1 Diéu 236 phii
chiu hinh phat ti tir hai nam dén bay nam.

S6 lugng vat pham phéap, hdu qua ctia hanh vi pham phép tuy kh(‘)ng phai la
d4u hiéu co ban c4u thanh cha t6i pham ndy, nhung 13 tinh ti&t quan trong dé dinh
gia tinh chat, mac d6 nguy hi€ém cia t6i pham, 13 can c dé xac dinh tinh i€t 1ang
nang dinh khung dé 4p dung cic khung tang nang hinh phat ctia Diéu luat nay.

Viéc xdc dinh thé nao 1a vat pham phap cé s6 lugng 16n, rat 16n, dic bié
I16n phu thudc vao tinh nang, tdc 'dung chia timg chat phdong xa cu the, chi khong
thé ¢6 mot quy dinh chung vé s6 lugng nao dugc coi 1a i6n, rdt 16n, dac biét lan
cho moi chat phdéng xa.

Hau qua nghiém trong, rit nghiém trong, dac biét néhiém trong quy dinh
tai Diéu 236 cén dugc hiéu tuong ty nhur quy dinh tai mot s6 Diéu 232, Diéu 234,
Diéu235v.v...

- Ngudi p"ham t0i néu thudc trudng hop quy dinh tai khoan 2 Diéu 236 thi
phai chiu hinh phat ti1 tir nam nam dén mudi hai nam;

78



- Néu thudc trudng hop quy dinh tai khodn 3 Diéu 236 thi phai chiu hinh
phat (U tir mudi nam dén mudi 1am nam; "

- Néu thuoc trudong hop quy dinh tai khoan 4 Diéu nay thi phai chiu hinh
phat i tr mudi lam nam dén hai muoi nam hoéc th chung than. Nguoi bj ket «dn
v€ 10i nay con cé thé déng thoi phai chiu mot hay mot s hinh phat bé sung.

Ngoai ra, khoan 5 cha Diéu 236 quy dinh nhitng hinh phat bé sung ¢é thé
ap dung d6i vdi ngudi pham 101 12 phat tién tir nam triéu dén nam muoi (riéu
d6ng, phat quan ché hoac cam cu trd tir mot dén nam nam. |

Diéu 237. Toi vi pham cac quy dinh vé quan 1y chit phong xa

I, Ngudi nao vi pham quy dinh vé qudn 1y viéc sdn xudt, trang bi, sit dung,
bdo qudn, huu gift, van chuyén, mua ban chat phéng xa, c6 khd néng thice 16 ddn
dén hdu qud nghiém trong néu khong duoc ngdn chdn kip thoi, thi bi phat cdi tuo
khong giam ght dén ba nam hodc phat ti ux sdu thdang dén ba ndm.

2. Pham tji .trong truong hop gdy thiét hai cho tinh mang, siic khoe cua
nguoi khdac, thi bi phat tiy tit ba ndm dén muoi ndm.

3. Pham t5i gdy hdu qud rdt nghiém trong thi bi phat ui tiv bdy nam den
mitoi ldm ndm.

4. Pham tgi gdy hdu qud ddc biét nghiém trong thi bi phat ti tiv mudi lim
nam dén hai mueri nam.

5. Nguoi pham 161 con cé thé bj cdm ddm nhiém chite vi, cdm hanh nghé
hodc lam céng viée nhdt dinh tw mét ndm dén ndm ndm.
* *
*®
1. Toi pham xam pham ché do quan Iy chat phong xa clia Nha nudc ta, iinh
mang, sirc khoé clia ngudi khdc.

2. Mat khach quan cla t6i pham thé hién & hanh vi vi-pham quy dinh vé
quan ly viéc san xudt, trang bi sir dung, bao quan, luu gilt, van chuyén hoac mua
bdn chit phéng xa

Su vi ph@m‘ dugc thé hién bing hanh vi cu thé nhu thuc hién khong ding
quy dinh hodc khong thuc hién nhiing quy dinh ma minh da biét.
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Su vi pham cha bj cdo s& gdy ra hau qua nghiém trong. Song nhd ¢6 su
ngan chan Kip thoi ctia ngudi khdc nén hau qua n"ghiém trong dd khong xay ra. Su
ngan chan kip thoi cha ngudi khéc duge hiéu nhu hanh dong clia ngudsi khic thuc
hién cdc quy dinh k}p thoi thay cho bi céo, hoac hanh dong cila ngudi khic nham
han ch& khong cho hau qua nghiém trong xay ra.

Chi can xdc dinh bi cdo ¢6 hanh vi vi pham quy dinh tai khodn 1 Diéu nay
va sy vi pham dé din dén hau qua nghiém trong thi hanh vi da ciu thanh 16
pham.

}
3. Chi thé cha 16i pham nay c6 thé 12 bat ky ai ©6 nang luc trich nhi¢m
hinh su, tr da 18 tudi trd 1én ¢6 trach nhiém quin 1y chat phdng xa.

4. To1 pham nay dugc thyc hién do v6 y. Ngudi pham 16i vi pham quy dinh
vé quin ly viée san xult, trang bi, sir dung, bdo qudn, luu gid, van chuydén, mua
bén chat phéng xa khong thdy truée hau qua nguy hai, mac di cé thé va phai thay
truGe hodc tuy thay trude hau qua cé thé xay ra nhung cho ring thuc 1€ hau qua sé
' kh(‘ing xay ra hoic c6 thé ngan ngiva duogc.

5. Di€u luat quy dinh bon khung hinh phat. Ngudi pham t6i néu thudc
truong hop quy dinh tai khodn 1 Diéu 237 thi phai chiu phat cai tao khong giam
gilt dén ba nam hodac phat i tir sdu thdng dén ba nam; thudc trudng hgp quy dinh
tai khoan 2 Diéu nay thi bi phat tii tir ba nam dén mudi nam; néu thudc trudmg
hop quy dinh tai khoan 3 Diéu nay thi bj phat t0 tir bdy nam dén mudi lam nan;
néu thudc trudng hop quy dinh tai khoan 4 thi bi phat ti tir mudi 1am nam dén hai
muoi nam,

Dong thoi vé6i hinh phat chinh, nguoi pham 101 con ¢ thé phdi chiu hinh
phat b8 sung c&m dadm nhiém chifc vu, cAm hanh nghé hodc 1am cong viéc nhat
dinh tir mot nam dén ndm nam.

Diéu 238. Téi san xuat, tang trir, van chuyén, sir dung hoac mua bin
trai phép chat chay, chat doc

. Nguoi ndo sdn xudt, tang tri¥, van chuyén, sit dung, mua bdn trdi phép

chdt chdy, chdt déc, thi bi phat ti tie mot ndm dén ndm nam.

2. Pham t6i thudéc mot trong cdc truong hop sau ddy, thi bi phat i tr ba
ndam dén muoi ndm: |

a) Co o chite;
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b) Vit pham phdp cé s luong lon,

¢} Vdn chuyén, mua ban qua bién gidi;
d) Gay hdu qud nghiém trong;

d) Tdi pham nguy hiém.

3. Pham t6i thudc mot trong cdc truong hop sau day, thi bi phat ui ty by
ndm dén muoi ldm ndm:

a) Vdt pham phdp c6 s6' lugng rdt lon;
b) Gay hdu qud rdt nghiém trong.

4. Pham t0i thuéc mot trong cdc truong hop sau ddy, thi bi phat 1 tt nueoi
lam ndm dén hai muoi ndm hodc ti chung thdan:

a) Vit pham phdp co s6 lugng ddc biét lon,

b) Gady hdu qud ddc biét nghiém trong.

1

5. Nguwoi pham ti con c6 thé bi phat tién tir ndm triéu dong dén ndm i

triéu dong, phat qudn ché hodc cdm cu trit tit mot ndm dén ndm ndim.
* *
*

1. T6i pham xam pham ché& d6 quan ly cia Nha nudc déi véi chat doc, chat
chay.

2. Toi pham thé hién & hanh vi sdn xuat, tang trit, van chuyén, su dung hoac
mua bdn chat chdy, chat doc ma khong dugce phép clia co quan cé tham quyén.

Cac hanh vi sdn xuat, tang trit, van chuyén, st dung hodc mua bédn tuong tu
tai Dicu 230 Bo luat nay (xem binh luan Diéu 230).

Chat chay la chat ty minh gay chdy dud6i tic dong cua nudc, khong khi hay
diéu kién ty nhién khac nhu phét pho, luu huynh... Cic chat nhu xang, dau... la
nhién liéu chit khong phai chat chay.

Chat doc la chat dugc quy dinh trong Danh muc do Nha nuéc quy dinh.

3. T6i pham dugc thyc hiéndoco y.

4. Chu thé cha t6i pham ditge quy dinh tai khoan 1 Diéu 238 1 ngudi tir du
FO (udi rd 1én ¢6 nang lye trach nhiém hinh su; cha thé cla 01 pham quy dinh ta
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khoan 2, 3, 4 Diéu 238 1a ngudi tr da 14 tudi ird 1én c6 nang luc trach nhiém hinh
SUI.

5. Diéu luat quy dinh bén khung hinh phat:

- Khoan 1 diéu luat quy dinh phat t tir mot ndm dén nam nam;

- Khoan 2 diéu luat quy dinh hinh phat t tir 3 ndm dén 10 nam déi vai cic
trudng hop pham 16i ¢6 t8 chic, vat pham phép ¢6 s6 lugng 16n, van chuyén, mua
ban qua bién gidi, gdy hau qua nghiém trong hodc tdi pham nguy hiém.

- Khoan 3 diéu luat quy dinh hinh phat ti tir bay nam dén 15 nam déi vai
cdc truong hop vét pham phdp cé s6 luong rat 16n hodc gay hau qua rat nghiém
trong;

- Khoan 4 diéu luat quy dinh hinh phat b tir 15 ;]iim dén 20 nam hoac iu
chung than d6i vdi céc trudng hop vat pham phép cé s6 luong dac biét lén hoac
gay hau qui dac biét nghiém trong.

Ngoai ra, diéu luat cdn quy dinh hinfl_phat bd sung c6 thé ap dung 13 phat

tién wr 5 triéu ddng dén SO triéu déng, phat quin ch& hodc cdm cu tri tr mot nam
dén nam nam.

Diéu 239. Toi vi pham quy dinh vé quan 1§ chat chay, chit doc

1. Nguoi nao vi pham quy dink vé qudn ly viéc sdn xudi, trang bi, sit dung,
bdo qudn, luu giit, vdn chuyén, hodc mua bdn chdt chdy, chdt déc gdy thiét hai
cho tinh mang hodc gdy thiét hai nghiém trong cho sic khoé, tai sdn ciia nguoi
khdc, thi bi phat ti tit mét ndm dén ndm ndm.

2. Pham 100 gdy hdu qud rdt nghiém trong thi bj phat tiv uy ba nam dén
micoi ndm.

3. Pham tg1 gdy hdu qud rdt nghiém trong thi bj phat ti tiv bdy nam dén
mudi ldm ndm.

4. Nguwoi pham tdi con cé thé bi cdm ddm nhiém chitc vu, cdin hanh nghé
hodc lam cong viéc nhdt dinh tir mot ndm dén ndm ndm.

¥ *
*
1. T6i pham xam pham ch& d6 quan 1y chat doc, chat chdy cia Nha nudc

ta; xam pham tinh mang, stic khoé hoac tai san cla ngudi khéc.
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2. Mat khach quan cta t6i pham thé hién & hanh vi nhitng ngudi ¢ trich
nhiém vi pham quy dinh vé quan Iy viéc san xuét, trang bi, sir dung, bao quan, luu
gilt, van chuyén hodc mua ban chat chdy, chit doc. Cic quy dinh nay duoc ghi
nhén trong cdc van ban cta Nha nudc ta.

Hanh vi vi pham chi cdu thanh 61 pham n€u gay thiét hai cho tinh mang
hoic gay thiét hai nghiém trong cho stic khoé, tai san cua ngudi khdc. (Xem binh
luan Diéu 202).

3. Chli thé 12 ngudi c6 trach nhiém quén 1y chat chdy, chat doc. Vi vay, dé
la nguoi 1ir a4 18 tudi rd 1én ¢6 nang luc trach nhiém hinh su.

4. Toi pham duge thuc hién do vo6 y. Nguwdi pham tdi ¢6 hanh vi vi pham
khéng thay trudc hau qua nguy hai clia hanh vi minh gay ra mic dil ¢6 thé va phai
thdy trudc hodc ngudi do thay trude hau qua cé thé xay ra nhung cho ring khong
x4y ra hodc cé thé ngan ngira dugc., | '

5. Diéu luat quy dinh 3 khung hinh phat:

- Khodn 1 diéu ludt quy dinh hinh phat th tf mét nam dén nam nam doi véi
trudng hop gay chét mot ngudi, gay thiét hai nghiém trong dén siic khoé, tai sin
cua ngudi khic;

- Khoan 2 diéu luat quy dinh hinh phat td tir 3 nam dén 10 nam dai vai
truong hop gay hau qua rat nghiém trong;

H .
- Khodn 3 di€u luat quy dinh hinh phat td tr 7 ndm dén 15 nam d6i vdi
trudng hop gay hau qua dac biét nghiém trong. '

Ngoai ra, diéu luat con quy djnh hinh phat b8 sung c6 thé dp dung i cam
dam nhiém chdc vy, cAm hanh nghé hoac lam cong viéc nhat dinh W mot nam
dén nam nam. '

Diéu 240. Toi vi pham quy dinh vé phong chay, chita chay

1. Nguoi nao vi pham quy dinh vé phong chdy, chita chay gdy thiét hai cho
tinft mang, hodc gdy thiét hai nghiém trong cho sitc khoé, tai sdn ciia nguoi khic,
thi bi phat cdi tao khong giam giit dén ba ndm hodc phat ti tiv sdu thang dén ndm

nam.

2. Pham t0i gdy hdu qud rdt nghiém trong thi bi phat ti tix ba ndm dén tdm
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3. Pham toi gdy hdu qud ddc biét nghiém trong thi bi phat t tir bdy udim
dén muoi hai nam.

4. Pham 1i trong truong hop c6 khd ndng thuc té din dén hau qud dic biét
nghiém trong néu khong dwoc ngdn chdn kip thoi, thi bi phat canh cdo, cdi o

khong giam giit dén hai ndm hodc bi phat ti tix ba thdng dén hai nam.

[ A ~ 2 g 4+ L . - " A P a - .
5. Nguoi pham t6i con coé thé bj phat tién tiw ndm triéu dong dén nam micoi
triéu déng, cadm ddm nhiém chicc vy, cdm hanh nghé hodc lam céng viéc nhat

- dinh tix mét ndm dén ndm nam.

*

1. Toi pham xam pham trat ty, an toan xa hoi trong linh vuc phong chdy,
chita chay. Toi pham con xam pham tinh mang, siic khoé, tai san cba cong dan.

2. Mat khach quan cha 16i pham thé hién & hanh vi vi pham quy dinh vé
phong chdy, chifa chdy cua Nha nudc ta. Cac quy dinh ndy dugc ghi nhan trong
cdc van ban phdp luat chung clia Nha nudc ta, cling nhu cic van ban quy pham
phdp luat chuyén nganh.

Cic vi pham quy dinh vé phong chdy, chita chdy dién ra rat phong phu, Lir
thiét k€, thi cong cédc cong tinh cho dén duy tri cac bién'phép an toan trong hoat
déng clia cdc co quan, t6 chifc va ¢4 nhan. "

Hanh vi vi pham quy dinh vé phong chdy, chita chdy chi cau thanh 6
pham khi gay thiét hai cho tinh mang, gay thiét hai nghiém trong cho siic khoé,
ti sdn ctia ngudi khic (Xem binh luan Diéu 202),

3. Chi thé cha t6i pham 14 ngudi tir dd 16 tdi G lén c6 nang luc trich
nhiém hinh sy.

4. Toi pham duogc thuc hién do v6 y. Ngudi pham t6i vi pham cac quy dinh
vé phong chdy, chita chay, khong thdy truc 1a hanh vi minh c¢6 thé gay chél
ngudi, gay thiét hai cho sic khoé, tai sén cha ngudi khic, mic di c6 thé va phai
thay trudc hau qua dé; hay ngudi pham t6i thdy trude hanh vi cha minh cé thé gay
ra hau qua trén, nhung cho ring hau qua dé s& khong xay ra hoac c6 thé ngan
ngira duyc.

5. Diéu luat quy dinh bdn khung hinh phat:
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- Khodn 1 di¢u luat quy dinh hinh phat cai tao khong giam gir dén 3 nam
hoac phat tu tir 6 thadng dén 5 nam doi véi truong hop lam chét mot ngudi hoic
gay thiét hai nghiém trong cho stc khoé, tai san ca ngudi khic;

- Khoan 2 diéu luat quy dinh hinh phat th tir 3 nam dén 8 nam dai vdi

truong hop lam chét hai ngudi hoac gay thiét hai rat nghiém trong cho siic khoé,
tai san ciia ngudi khéc;

- Khoén 3 diéu luat quy dinh hinh phat td t¥ 7 nam dén 12 nam d6i v6i
truong hop lam chét ba ngudi trd 1én hoac gay thiét hai d?_lc biét nghiém trong cho
stic khoé, tai san cla ngudi khic.

- Khoan 4 diéu luat (khung gidm nhe) quy dinh hinh phat canh céo, cai tao
khong giam giir dén 2 nam hoac phat th tir 3 thdng dén hai nam déi vai truong
hop ¢6 kha nang thuc 1€ dan dé€n hdu qua dac biét nghiém trong quy dinh tai
khoin 3 n¢u khong duoce ngudi khdc ngan chan kip thai.

Ngoai ra, ngudi pham t6i con cé thé bi phat tién tir 5 tridu dén 50 triéu
déng, cAm dam nhiém chic vu, c4m hanh nghé hoac 1am céng viéc nhat dinh tir
mot nam dén nam nam (khodn 5).

Cic t0i xam pham trdt ty quan 1§ hanh chinh 1a nhitng hanh vi nguy hiém
cho x@ héi, xAm pham nhom cdc quan h¢ xa hoéi cling tinh chét ¢6 maéi lién hé
chat ché va tdc dong qua lai lan nhau trong linh vuc quan 1y hanh chinh Nha nudc,
lam gidm hiéu luc quén 1y cha cdc co quan nha nude. Viéc quy dinh cdc 1d1 xam
pham trdl ty quan 13’/ hanh chinh trong B luat hinh sy nam 1999 khong chi nham
bao dam hoat dong quan 1y hanh chinh clia bd may Nha nuéc XHCN dat hiéu qua
ma con nhiim bao vé tinh mang, sitc khoé cha nhan dan, tai san cia Nha nuae, clia
cac 16 chitc va cha cong dan. |

Quan 1y hanh chinh 1a chitc ndang co ban va 1a bo phan quan trong nhat cla
hoat dong quan 1y xa hdi cia Nha nudc XHCN. Bién phéap hinh su dugc xay dung
trén co s& két hgp chat ché gira gido duc, thuyét phuc va cudng ché¢ nham bdo
dam phat hién nhanh chéng, kip thdi va xir 1§ nghiém minh moi hanh vi xam
pham trat tu quan ly hanh chinh. So véi B6 luat hinh sy nam 1985, cdc 161 xam
pham trat tu quan 1y hanh chinh dugc quy dinh trong Bo luat hinh su nam 1999 ¢6
mot s6 diém khdc sau day: |

- S6 diéu luat trong Chuong XX B0 luat hinh sy nam 1999 tang thém 6 diéu
luat quy dinh vé cac t0i pham cu thé. Hinh phat b3 sung khéng quy dinh thanh
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mot diéu luat riéng mag duoc quy dinh trong ting diéu luat vé cic t6i pham cu
thé.

- Mot s6 t0i trudc day dugc quy dinh trong nhdm t61 xam pham an ninh
quoe gia (nhu 6 chide hode cudng ép ngudi khace tron di nude ngoiai hoac o lai
nudc ngoai trdi phép; toi xudt canh, nhdp canh trdi phép) dugc tach ra dua vio
Chuong ndy. ,

- M6t s6 hanh vi pham t6i truéc day dugc quy dinh trong ciing mot diéu
luat nay duge tach ra thanh cac t6i doc lap theo tinh chat cua timg loai hanh vi
(nhu hanh vi 1Aam gia con dau, gia mao gidy chitng nhan, tai liéu cha co quan nha
nudc, cha td chiic).

- Mot s6 hanh vi trudc day chua bi coi 1a t61 pham nay dugc quy dinh trong
B¢ luat hinh sy nam 1999 1a t6i pham nhu hanh vi khéng chap hanh Iénh goi quan
nhan dy bi nhap ngﬁ (Diéu 260), vi pham quy ché bién gigi (Diéu 273).

- MOt s0 hanh vi khdc trude day bi col la toi pham nay khong bi coi la 10i
pham vi loai boé khdi Bé luat hinh su nhu hanh vi trén tranh nghia vu lao dong
cong ich, 1am trdi hoac can trd viéc thuc hién ngh’iei vu lao déng cong ich.

- Bo luat hinh sy nam 1999 quy dinh cic d4u hiéu bd sung bat budc trong
cdu thanh t0i pham déi v&i mot s6 téi pham nhu: gay hau qua nghiém trong (Diéu
266- 267); da bi x{r phat hanh chinh vé hanh vi nay hodc da bi két dn vé 10i niy,
chua duge xo04 an tich ma con vi pham (Diéu 216, 274).

Diéu 241. Téi vi pham qui dinh vé an toan van hanh céng trinh dién

1. Nguoi nao c6 mot trong nhitng hanh vi sau ddy gay hau qud nghiém
trong hodc da bi xit Iy ky lugt, xir phat hanh chinh vé hanh vi nay ma con vi
pham, thi bi phat cdi tao khong giam gii dén ba ndm hodc phat tie ur scu thang

dén ba ndm;

a. Cho phép xdy nha, céng trinh hodc tw y xdy nha, cong trinh trong pham
vi hanh lang bao vé an toan cong trinh dién;

b. Gay nd, gay chay, dot ring lam rdy, lam do cdy duh huong dén an toan
vdn hanh céng trinh dién;

¢. Pao ho, déng coc, xdy nha lén hanh lang bdo vé duong cap dién ngam;
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d. Thd neo tau, thuyén trong hanh lang bdo vé dudng cdp dién ngdm dat o
long song, long bién da cé théng bdo hodc bién béo.

2. Pham toi gdy hdu qud rat nghiém trong thi bi phat tiv tiv hai nam dén bdy
nam.

3. Pham 16i gdy hdu qua ddc biét nghiém trong thi bi phat ti tit ndm ndm
dén muoi ndm. '

4. Pham 16itrong trudng hop cé khd ndng thuc 1& dan dén hdu qud ddc biét
nghiém trong néu khong duoc ngdn chdn kip thoi, thi bi phat cdi tao kliéng gium
giit dén hai ndm hodc phat tii tir ba thdng dén hai ndm.

5. Nguoi pham toi c6 thé bi cdm ddm nhiém chiic vu, cdm hanh nghé hodc
lam cong viéc nhdt dinh tie mét ndm dén ndm ndm.

* *
*
|. Day la t6i pham mdéi dugc qui dinh trong Bo luat hinh su nam 1999 nham

bao v¢ an toan cho su van hanh cla cic cong trinh dién, cling nhu bio v¢é tinh
mang, stic khoc va @i san.

2. Mat khdch quan cia t0i pham dugc biéu hién & nhitng hanh vi sau day:

- Cho phép x4y nha, cong trinh hoac ty § xay nha, cong trinh trong pham vi
hanh lang bao v¢ an toan cong trinh dién;

| - Gay nd, gay chdy, d6t rimg 1am nuong rdy, lam dé cay anh hudng dén an
toan van hanh cong trinh dién;

- Dao hg, déng coc, xay nha 1én hanh lang bdo vé dudng cdp dién ngam;

- Tha, neo tau, thuyén trong hanh lang bao vé dudng cip dién ngam dat &
long song, long bién da cé théng bdo hoac bién bio.

Can chd y réng thuat ngit "an todn vdn hanh céng.i trinh dién" dugc hiéu 1a
su an toan cla chinh céc cong trinh dién cling nhu cac diéu kién dadm bdo su an
toan cho viéc van hanh cic cong trinh dién’.

Ngudi thgfc hién mot trong nhiing hanh vi nguy hiém cho x3 hoi néi trén chi
c4u thanh t6i pham khi da gay hau qua nghiém trong hoac da bi xir 1y ky luat, xur

' Xem gido trinh Lat hinh sy Viét Nam. Trudng Dai hoc Luat Ha Noi. Nxb Cong an nhan dan. H ..2000. Tr 350.
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phat hanh chinh vé hanh vi nay ma con vi pham. Tuy nhién, dé phong ngir vi
- ngan chan khong dé hau qua nguy hiém cho xa hoi xay ra, Diéu 241 khoan 4 qui
dinh "pham 16i trong truong hop cé khd ndng thuc 1€ ddn dén hdu qud ddac biér
nghiém trong néu khong dugc ngdn chdn kip thoi" thi vin bi truy ctu trach nhiém
hinh su.

3.Vé mit chli quan, ngudi pham toi thuc hién tdi pham véi 16i vo y. Neu
nguoi pham 10i lhl_fc hién 101 pham vai 16i ¢f y thi thy timg trudng hop cu the ma
xt 1y vé "Toi phi hoai co sd vat chat k§ thuat cta nude ¢ong hod xa hoi chi ngliia
Viét Nam"” (Diéu 85 B9 luat hinh sy) hoac "Toi pha hiy cong trinh, phuong ticn
quan trong vé an ninh qudc gia" (Diéu 231 B luat hinh su).

4. Chi thé chia 101 pham la chii thé thudng wic 1a ngudi du ol theo lua
dinh va ¢6 nang luc trach nhiém hinh sy, nhimg cling ¢ thé 14 chii thé dac biéi
(ngudii ¢ chitc vu quyén han trong viéc cho phép xay nha hoidc cic cong rinh
khic).

5. Hinh phat d6i v6i ngudi pham toi nay 1a cai tao khong giam gitr dén ba
nam hodc phat ti tir sju thang dén ba nam (Khoan 1); pham t6i gay hau qua rat
nghiém trong thi bi phat 0 (Ir hai nam dén bdy nam (Khodn 2); pham 16i gay hau
qua dac biét nghiém trong thi bi phat th tir nam nam dén mudi nam (Khoan 3); i
tao khong giam gii dén hai nam hodc phat tu tir ba thang dén hai nam (Khoan 4).
Ngoai ra, ngudi pham 16i con c6 thé bi cdm ddm nhiém chic vu, cdm hanh nghé
hoac lam cong viéc nhat dinh tir mot nam dén nam nam.

Diéu 242. Toi vi pham qui dinh vé kham bénh, chita bénh, sin xual,
pha ché thufic, cip phat thudc, ban thudc hoac dich vu y té khac

1. Nguoi nao vi pham qui dinh vé kham bénh, chita bénh, sdn xudt, phu
ché, cdp phdt thudc, bdn thudc hodc dich vu y 1& khdc, néu khdng thudc truony
hop qui dinh tai Diéu 201 cia Bé ludt nay, gdy thiét hai cho tinh mang hodc gay
thiét hai nghiém trong cho sitc khoé cua ngudi khdc hodc da bi xit Iy ky ludg,
phat hanh chink vé hanh vi nay hodc da bi két dn vé tgi nay, chi duge aod dn

tich ma con vi pham, thi bi phat tit it mét ndm dén ndm ndm.

2. Pham t6i gdy hdu qud rdt nghiém trong thi bi phat t tir ba nam dén
miuor nam.

3. Pham toi gdy hdu qua ddc biét nghiém trong thi bi phqt ti ty bay nam
dén muoi ldm ndm. .
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4. Nguoi pham tdi con cé thé bi phat tién tiw ndm triéu dong dén ndam’ nuon

triéu déng, cdm ddm nhiém chitc vu, cdm hanh nghé hodc lam céng viéc nluit

dinh tiy mot ndm dén ndm ndm.

*

1. T6i vi pham qui dinh v& kham bénh, chita bénh, san xuat, pha ché thudc,
cap phét thudc, ban thudc hoac dich vu y t& khac 1a nhitng hanh vi nguy hiém cho
xd hoi vi pham cdc qui dinh cia Nha nude thude cic linh viuc ndi trén. Hanh vi
nay khong chi. xam pham dén an toan céng cong ma céon xam pham dén tinh
mang, stic khoé cha con ngudi. ‘

2. Mat khich quan cta 16i pham nay dugc thé hién & nhitng hinh vi nguy
hi€m cho xa hoi sau day:

- Hanh vi vi pham quy dinh vé khdm bénh, chifa bénh. Pay la hanh vi cua
bat ky ngudi nao khong dugc phép ma kham bénh, chita bénh trdi véi qui dinh cta
Nha nudce. Cac dang vi pham & day c6 thé 1a: Ngudi hanh nghé khdm bénh, chiia
bénh nhung khong ¢6 bing cap chuyén mén do ¢o quan nha nudc cé tham quyén
cap; ngudi bi Toa dn tuyén cAm hanh nghé kham bénh, chita bénh trong mat thoi
gian nhai dinh; Nguoi tuy ¢é bang cdp chuyén mon dugc phép kham bénh, chira
bénh nhung lai lam trai chitc nang, nhiém vu cua minh (Vi du: chi dugc khim
bénh, chita bénh & chuyén khoa nay, nhung lai tu ¥ kham bénh, chita bénh vé
chuyén khoa khéc...). Ngoai ra, hanh vi vi pham quy dinh vé kham, chira benh
con ¢6 thé |3 hanh vi vi pham qui tdc nghé nghiép nhu khong thir phan tmg trude
lic tiém cho bénh nhan d6i véi nhimg loai thuéc bit bugc phai thir phan dng;
truyén mau, truyén huyét thanh cho bénh nhan nhung khong truc 1i€p theo doi...

- Hanh vi vi pham quy dinh vé san xu4t, pha ché, cap phat thudc, ban thuac
hoac dich vu y 1€ khic. Day 13 hanh vi san xuit, pha ché€, cdp phat thuoc, bin
thuéc hodc 1am céac dich vu y t& khac trdi v6i qui dinh clia Nha nudc vé nhimg
linh vuc nay, nhu quy dinh vé gidy phép, vé bing cdp chuyén mon.v.v. Hanh vi vi
pham ciing ¢6 thé 1a ngudi c6 bing cap chuyén mon, dugce phép san xudt, pha ché,
cdp phat thudc, ban thudc hodc djch vu y 1€ khdc nhung da vi pham qui tac nghé
nghiép, nhur sin xuat thudc khong ding qui cdch, phdm chat; pha ch€ thuée khong
ding cong thic; cip phat thuSc khong ding ching loai, liéu lugng; bin thude mat
phdm chat, da qud thoi han str dung...
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Nhimg hanh vi nguy hi€ém cho xa hoi néi trén chi cau thanh 16i pham khi
gay thiét hai cho tinh mang hoac gay thiét hai nghiém trong cho sirc khoe i
ngudri khic hoac khi ngudl vi pham da bi X=I':l' 1y ky luat, xir phat hiinh chinh tudc
dé6 vé hanh vi ndy ma chua dugc xo4 an tich.

3. V& mat chii quan, ngudi pham t6i thuc hién 16i pham vdi 16i vo y. Néu
ngudi pham t6i thuc hién hanh vi nguy hiém cho x3 .h(')i nol trén vl moitg muon
gay ra hau qua, thi tuy tmg trudng hop cu thé ma bi xir ly vé "161 giél nguoi”
(Diéu 93 Bo luat hinh su) hoac "t¢i c6 ¥ gay thuong tich hoac gay t6n hai sic
khoe clia ngudi khic" (Diéu 104 BS luat hinh sy).

4. Chli thé cha 10i pham nay 1a bat ky ngudi nao dat do waéi theo luai dinh
va ¢é nang li,rc trach nhiém hinh su.

5. La mot trong nhilng t6i truc (i€p xam hai 16i tinh mang, sitc khoe ca
con nguoi do d6 hinh phat qui dinh 1a tuong dGi nghiém khac. Ngudi phain 101 bi
phat td tir mét nam dén nam nam (Khoan 1). Pham t6i gay hau qua rat nghiém
trong thi bi phat tl tir ba nam dén mudi nam (Khoan 2). Néu gay hau qua dac biét
nghiém trong thi bi phat th tir bay nam dén mudi lam nam. Ngoai ra, ngudi phuam
10i con ¢6 thé bi phat tién tir ndm wic¢u dong dén nam muoi tridu dong, cam dam
nhiém chifc vu, cdm hanh nghé hoac lam cong viéc nhat dinh (ir mot nam Jdén
nam nam.

Diéu 243. Tai pha thai trai phép

1. Nguot nao thice hién viéc phd thai trai phép cho ngudi khdc gdy thict hai
cho tinh mang hodc gdy thiét hai nghiém trong cho sitc khoe cita nguoi do Jiodc
dd bi xit Iy ky ludt, xit phat hanh chinh vé hanh vi ndy hodc d@ bi két an vé 16
nay, chua duge xod dn tich ma con vi pham, thi bi phat cdi tao khong giam giir
dén ba ndm hodc bi phat ti tit mét ndm dén ndm ndm.

2. Pham 16 gdy hdu qua nghiém trong thi bi phat v tiv ba ndm dén muoi
Ham ndam.

3. Pham tdi gay hdu qud ddc biét nghiém trong thi bi phat tit tir bdy ndm
dén muoi lam ndm.

4. Nguwoi pham i con cé thé bi phat 1 tir ndm triéu dong dén nam muoi
trién déng, cdm ddm nhiém chitc vu, cdm hanh nghé hodc lam cong viéc nhdt

dinh tir mot ndm dén ndm ndm. \
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1. ’F'6i pha thai trai phép truc ti€p xam pham dén an toan cong cong ciing
nhu tinh mang, siic khée clia ngudi khic.

2. Mat khach quan cha toi pham nay thé hién & hanh vi phd thai mot cich
trai phap luat. '

Pugc coi 14 ph4 thai trdi phdp luat khi ngudi thuc hién cong viéc pha thai
khong ¢6 bang cdp chuyén mon, hoic tugf ¢é biang cdp chuyén mon nhung ho
khong dugc giao nhiém vu thuc hién cong viéc nay hoac tuy ¢6 bing cap chuyén
mon nhung dang trong thoi gian bi cdm hanh nghé theo quyét dinh da ¢ hiéu luc
phdp Iuat clia Toa 4n... Viéc pha thai trdi phép c6 thé duogc tién hanh & bat ci dia
diém nao nhu & nha cla nan nhan, nha cla ngudi pham 01 hoac trong bénh vién...

Hanh vi phd thai trdi phép cho nguoti khdc chi cau thanh 161 pham khi gay
thiét hai cho tinhh mang hoéc gay thiét hai nghiém trong cho sic khoe cua ngudi
d6 hogc da bi xir Iy ky luat, xir phat hanh chinh vé hanh vi nay, hodc da bi ket dn
vé 101 nay, chua dugc xda 4n tich ma con vi pham.

Pugc coi 1a thiét hai nghiém trong cho sitc khée clia ngudi khéc khi hanh vi
ph4 thai trdi phép gay ra tdn hai cho stc khoe clia nan nhan ma ty 1& thuong 1at tir
31% wo lén (dén 60%).

3. V& mat chli quan, I6i clia ngudi pham 161 ta 18i ¢6 ¥ doi vai hanh vi pha
thai, nhung vo ¥ doi véi hau qua ctia t0i pham. Néu pha thai trdi phép nham muc
dich wudc doat tinh mang cia nguoi khac thi ngudi pham téi1 phai bi truy ciiu trich
nhié¢m hinh si vé 101 giél nguoi.

4. Chl thé clia 106i pham 12 bat ky ngudi ndo da wéi theo lual dinh va co
nang luc trach nhiém hinh su.

5. V& hinh phat, diéu luat qui dinh 3 khung hinh phat:

Khung co b_én qui dinh phat cai tao khéng giam gilt dén ba nam hoac phat
th tir mot nam dén ndm nam.

Khung tang nang thd nhit qui dinh phat th tr ba ngm dén mudi nam dp
dung cho trudng hop gay hau qua rat nghiém trong.

Khung tang nidng thit hai qui dinh phat t0 tix bay nam dén mudi lam nam dp

dung cho trudong hgp gay hau qua dac biét nghiém trong.
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Ngoii ra ngudi pham t9i con ¢6 thé bi phat tién tir nam triéu ddng dén nam
muoi triéu déng, cdm dam nhiém chific vu, cdm hanh nghé hoac lam cong viéc
nhat dinh tir mot nam dén nam nam.

Piéu 244. T6i vi pham qui dinh vé vé sinh an toan thuc pham

{. Nguwoi nao ché bién, cung cdp hodc ban thie' phdm ma bict 6 la thie
phdm khéng bdo ddm tiéu chudn vé sinh an toan, gdy thiét hai cho tinh many
hodc gdy thiét hai nghiém trong cho sic khoe cua nguoi tiéu dang, thi bi phat tit
tir mot ndm dén ndm ndam. ‘

2. Pham t6i gdy hdu qud rdt nghiém trong thi bi phat t tr ba ndam dén
muoi ndm.

3. Pham )i gay hdau qud ddc biét nghiém trong thi bi phat ti v bdy ndm
dén muoi ldm ndm.

4. Nguoi pham 6 con co thé bi phat tién tix ndm triéu dén nam muoi triéu
dong, cdm ddm nhiém chitc vy, cdm hanh nghé hodic lam cong viéc nhdt dinh tr

mot nam dén ndm nim.

*

1. Cung véi luong thuc, thuc phim ciing 13 mot nhu ciu thiét yéu khong thé
thi€u dugc trong doi sdng cha con ngudi. Ton trong cdc qui dinh vé vé sinh an toin
thuc pham cé ¥ nghia hét sitc quan trong, vi né gép phan dam bao su an toan v¢
tinh mang, sic khde ctia ngudi tiéu dung. Nhilng hanh vi nguy hiém cho xa hoi bi
coi la 16i pham theo Diéu luat nay 1a nhitng hanh vi vi pham cac qui dinh vé v¢
sinh an toan thuc phdm xam hai dén an toan cong cong néi chung ciing nhyu xam
hai dén tinh mang, stic khoe cha nguoi tiéu dung.

2. Mat khdch quan cba 10i pham nay bi€u hién & hanh vi vi pham cic qui
dinh vé vé sinh an toan thuc phdm dd dugc Nha nuGc qui dinh trong Diéu I¢ vé
sinh ban hanh kém theo Nghi dinh s6 23-HDBT cta Hoi déng Bo trudng (nay i
Chinh phli) ngay 24/1/1991. Nhitng biéu hién cu thé cia hanh vi khdch quan nay
la: ‘ )

- Ché bién thuc phdm ma biét rd 1a thuc phdm khong dam bao tiéu chuin vé
sinh an toin. Pay la hanh vi cha ngudi da sir dung nhimg thyc pham nhu thit, ¢,
cac loai qua...da m4t phdm chdt dé ché bién dudi dang cac db hop, hodc ché bién
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dugi dang thifc dn sdn dé€ bdn truc ti€p cho ngudi tiu ding trong cla hang an
udng.

- Cung cdp hodc ban thyc phdm ma biét 15 1a thuc phdm khong dam bio
tiéu chudn vé sinh an toan.

Can phan biét sy khdc nhau gita thuc phdm mat pham chat va thuc pham
kém chat luong. Néu thuc phdm mat phdm chat 12 thuc pham khong thé dung ¢
an uong duge nira cln huy bo, thi thuc phdm kém chat luong [a thuc pham van ¢é
thé ding dé an, udng ma khong anh hudng tdi sitc khoe cling nhu tinh imang cia
con ngudi mic di loai thuc phdm nay khong dam bdo vé ticu chudn chat hronp
nhu da qui dinh.

Nhitng hanh vi nguy hiém cho x@ hoi ndi trén chi cau thanh (6i pham khi di
gay (hiét hai cho tinh mang hodc gay thiét hai nghie‘:mI trong cho suc khoe cla
ngudi titu dung. "

3. V& mit chd quan, ngudi pham (6i thyc hién t6i pham véi 16i vo v vi qui
tu tin, ho nhan thic duge viéc ché bién, cuﬁg cép hoac ban thuc pham ma bict 10
1a thuc phdm khong ddm bao tiéu chudn vé sinh an toan cé thé gay thiét hai cho
tinh mang hodc gay thiét hai nghiém trong cho sic khoe cua ngudi tiéu dung
nhung tin ring hau qua s& khong xay ra hodc ¢ thé ngan ngira duge. Két qua li
hau quéa vin xay ra.

4. Chl thé chia 161 pham 1a ngudi truc ti€p ché bién, cung cip hoac bin thuc

phdm khong dam bao tiéu chudn v¢ sinh an toadn, hoac ngudi ¢6 trach nhiém chi
dao thuc hién cdc cong viéc trén.

5. V& hinh phat, tuy thuoc tinh chat va mdc do nguy hiém cho xa hoi ¢ timg
trudng hop cu thé ma ngudi pham t6i ¢6 thé bi phat th t mot nam dén nam nam
(Khoan 1); pham t6i gay hau qud rat nghiém trong thi bi phat (i v ba nam dén
mudi nam (Khoan 2), hodc néu pham t6i gy hau qua dac biét nghiém trong thi ty
phat 0 tir bay nam dén mudi 1am nam (Khoan 3). Ngoai ra ngudi pham 16i con
c6 thé bi phat tién tir ndm triéu déng dén nam muoi triéu déng, cam dam nhicin
chitc vu, cdm hanh nghé hoac lam céng viéc nhat dinh (ir mol nam dén nam nam
(Khoan 4).

Piéu 245. Toi gay roi trat tu cong cong

1. Nguoi nao gay roi trat t cong cong gay hau qud nghiém trong hoge da
bi xit phat hanh chinh vé hanh vi nay hodc bi két dn vé t6i nay, chua dioc vod an
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tich ma con vi pham, thi bi phat tién 1y mét triéu dong dén muoi tricu dony, cdi

tao khong giam giit dén hai ndm hodc phat ti tit ba thdng dén hai ndm.

2. Pham t6i thudéc mot trong cdc truong hop sau day, thi bi phat tit v hai
ndam dén bdy ndm:

a. Co dung vii khi hodc ¢6 hanh vi phd phcich ;
b. Cé 16 chitc;

c. Gdy can tro giao thong nghiém trong hodc gdy dinh tré hoat ddng cong
cong,

d. Xii giuc nguoi khdc gdy roi;
d. Hanh hing nguci can thiép bdo vé trdt e cong aong;

e. Tdi pham nguy hiém.

*

1. Toi gay réi trat ty cong cong xam hai dén trat ty chung, vi pham qui tic,
nép song van minh cling nhu can trd hoat dong binh thudng cua nhitng nguoi
khic & noi cong cong.

2. Noi cong cong ma diéu luat qui dinh dugc hiéu 1a dia diém ma hoat dong
chung cia nhiéu ngudi dién ra mot cach thudng xuyén nhu rap hat, rap chiéu
phim, bén xe, nha ga, cong vién, phong x{ dn... hodc dién ra khong thutmg xuyén
nhu mit tinh, hoi hop... Pay c6 thé coi la dau hiéu dia diém trong mat khich quan
cta 161 pham. Nhu vay, nhitng hanh vi "gay r6i" nhung khong xay ra & noi cong
cong déu khong phai 1a hanh vi khdch quan cia t6i pham nay.” |

Hanh vi gay r6i trat ty cong cong ma diéu luat qui dinh hé hién ¢ 1Gi noy,
viéc lam to ra bat chép, coi thuong trat tu chung nhu 18i néi thé tuc hoac la hét
Jam huyén ndo hay hanh hung ngudi khdc gy mét trat tg, anh hudng dén hoat
dong binh thudng cha nhidu ngudi & nhilng noi néi trén. Hanh vi gay roi cau
thanh 161 pham khi gay hau qua nghiém trong hoic khi trudc dé ngudi c6 hanh vi
da bi xir phat hanh chinh vé hanh vi nay hoac da bi két d4n vé tdi nay ma chua
dugc x6a an tich.

Néu hanh vi gay roi trat tr cong cong gay thiét hai nghiém trong den tinh
mang, sitc khoe, tai san cha ngudi khéc thi tuy thudc vio timg trudng hop cu the
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ma ngudi pham- t6i ¢ thé bi truy cdu trach nhiém hinh su vé nhitng 16i danh
tuong ing.
Khi nghi¢n ciu mat khdach quan cta 101 pham nay can chid y maot so tinh tict
sau day: '
a. C6 dung vii khi hoac hanh vi pha phach 1a truong hop ngudt gay roi di su
dung sting, dao gam, ludi 1¢... hoac ¢d hanh vi pha phach nhu dap phd ban ghe
ciing nhu nhimg d6 vat khac & cac cira hang, rap hat, rap chi€u phim, dap phid
hoac boi bdn lén cdc wong dai, tranh ¢d dong hay ap phich & nhitng noi cong
cong. Néu hanh vi nay gay thiét hai cho tai san cﬁa_ngubi khac ¢é gid tri tir néiin
tram nghin déng trd 1én thi c6 thé bi truy citu trach nhiém hinh su vé 16i huy hoai
hodc ¢6 ¥ 1am hu hong tai san (Diéu 143 Bo luat hinh su).

b. Pham t6i ¢6 18 chic 1a trudng hop hai ngudi trd 1én ¢6 y cung thuc hicn
t0i gy réi (ral fu cong cong, nhitng nguddi nay cd sit ban bac vi can ket chiat che
vOi nhau, ¢é sy chuyén moén héa vai 1ré cha timg ngudi pham 161 va déu dat duai
su diéu hanh théng nhéit cha ngudi chi huy. :

c. Gay can trd giao thong nghiém trong hodc giy dinh-tré hoat dong cong
cong 1a nhimg trudng hop gay réi trat ir cong cdng nhung da gay kho khin cho su
hoat dong binh thudng cia cdc phuong tién hay nhiing ngudi tham gia giao thong
hoac 1a lam cho cac hoat dong cta nhiéu ngudi & noi cﬁng cdng phai gian doan,
ma mudn hoat dong binh thudng trd lai thi phai t6n nhiéu cong sitc va thoi gian dé
lap lai trat w. Vi du vi gay r6i trat tu cong cong nén budi mit tinh hay budi hoi
nhac phai gian doan nhiéu gio...

d. Xdi giuc ngudi khac gy roi la truong hop ngudi pham t6i ¢d nhitng himl
vi kich dong, du dé, thiic day ngudi khac thuc hién hanh vi pham 16i.

d. Hanh hung ngudi can thiép bao vé trat tir cong cong la trudng hop ngudi
pham i da ¢6 hanh vi ddnh lai ngudi can ngin,gép y, thuyét phuc ngudi cé hanh
vi gay roi trat tu ééng cong, nham bao v¢ trat tu chung. Néu ngudi pham toi hanh
hung nguoi dang lam nhiém vuy gitr gin an ninh chinh tri, trat tu an toan xa hoi ¢
nhing noi cong cong nhu canh sat khu vire, ngudi bao vé co quan, trat g vién rap
hat, rap chi€u phim... thi nguoi pham i phai chiu trdch nhiém hinh sy vé i
chéng ngudi thi hanh cong vy (Diéu 257 Bo luat hinh su).

e. Tai pham nguy hiém 12 trudng hgp ngudi pham 10i da bi két dn vé 191 rat
nghiém trong, tdi dic biét nghiém trong do c¢d ¥, chua. duge xod an tich ma Y

95



pham tdi rat nghiém trong, t9i dac biét nghiém trong do ¢6 ¥, hoac di di pham,
chura duoc xo04 4n tich ma lai pham 1§61 do ¢4 y.

Nhimg tinh tiél dugc qui dinh tir diém a dén diém e khodn 2 Piéu 245
BLILS [a nhitng (nh Gét tang nang dinh khung hinh phat.

3. V& mat chl quan, ngudi pham t6i thuc hién 10i pham véi 161 ¢0 y.

4. Chi thé cla toi pham la bat k¥ ai d tudi theo luat dinh va cé nang luc
trach nhiém hinh su.

5. V& hinh phat, khoan 1 qui dinh phat tién tir mot triéu déng dén mudi
tricu dong, cai tao khong giam giir dén hai nam hoac phat tii tr ba thing dén hai
nam. Khoan 2 quy dinh phat ti tir hai nam dén bay nam, duoc ap dung cho trutmg
hgp cd tinh tiét tang nang qui dinh tai khoan nay.

Diéu 246. Toi xam pham thi thé, mé ma, hai cot

1. Nguoi nao dao, phd mé md, chiém doat nhitng do vat dé trong mo, trén
mo hodc cé hank vi khdc xdm pham thi thé, mé md, hai cot, thi bi phat cdi tao

khong giam giit dén mot ndm hodc phat ti tx ba théng dén hai ndam.

2. Pham 15i gdy hdu qud nghiém trong thi bi phat ti tir mot ndm dén ndm
nam.

*
1

1.Toi xam pham md mad, hai c6t 1a hanh vi xam pham trat tu cong cong
cling nhu xam pham dén phong tuc, tdp quén, tin ngudng va truyén thong dao dic
cha dan tdc ta.

2. V& mat khdch quan, (6i xam pham thi thé, mé mé, hai c¢6t thé hién &
hanh vi nhu bin, dam nhiéu nhat...vao thi thé cha ngudi da chét khi ho chua dugc
chon cét; dao, pha mé ma (d€ chi€ém doat nhitng d6 vat dé & trong mo nhu vang,
bac, kim khi qui, d4 qui... hosic dé chiém doat mot phén hodc toan bo thi thé, hai
ot hay dé vint thi thé hoac hai c6t di noi khic...); hodc chiém doat nhing dd val
dé & trén mé nhu bia d4, tranh anh qui, tugng tho...

Tha doan thyc hién nhitng hanhvi pham t6i k€ trén thong thudng 1a 1én 1l
nham che gidu hanh vi pham t6i cba minh. '



3. V€ mat chll quan, ngudi pham t6i thl_ré hién t6i pham nay véi 16i ¢co y
tryc tiép, tic 1a ho nhan thic dugc hanh vi dao, phd mé ma, chi€ém doat dé vat dé
& trong mo, trén md... 1a hanh vi nguy hiém cho x3 hoi, thiy trudc dugc hau qua
nguy hiém cho xa hoi cta hanh vi d6 va mong mudn cho hiu qua xay ra.

bong cu vd muc dich pham 10i rt da dang nhu vu lgi, trd (ha... nhung
khong c6 ¥ nghia trong viéc dinh t01.

4. Chir thé cha t0i pham 13 ngudi di do wdi theo luat dinh va c6 nang luc
trach nhiém hinh su. '

| 5. V& hinh phat, ngudi pham t0i c6 thé bi phat cai tao khéng giam giir dén
mot nam hodc phat ti tir ba thidng dén hai nam (Khodn 1). Pham t6i gy hau qua
nghiém trong thi bj phat t tir mot nam dén nam nam (Khoan 2).

Diéu 247. Toi hanh nghé mé tin, di doan

1. Ngudi nde dung béi todn, dong béng hodc cdc hinh thitc mé tin, di doan
khdc gdy hdu qud nghiém trong hodc da bi xit phat hanh chinh vé hanh vi nay
hodc da bi két dn vé 19i nay, chua dugc xod dn tich ma con vi pham, thi bi phat
tién tir ndm triéu dong dén ndm muoi triéu dong, cdi tao khong giam giit dén ba
ndim hodc phat 1 tix séu thang dén ba nam.

2. Pham tgi lam chét nguwdi hodc gdy hdu qud ddc biét nghzem I3 ()ng khdc,
thi bi phat tit tit ba ndm dén mudi ndm .

3. Nguoi pham 16i con cé thé bi phat tién tix ba triéu dong dén ba nuor
triéu dong.

%

1. Toi hanh nghé meé tin, di doan xam hai truc 1iép dén trat twr cong cong,
nép s6ng vin minh, déng thdi hanh vi pham t6i ndy con c6 thé xam hai dén tinh
mang, stic khoe va tai san cua ngudi khdc.

2. Vé mat khéch quan, toi hanh nghé mé tin di doan duoc biéu hién &
nhimg dang hanh vi cu thé sau day:

- B6i toan 13 hanh vi doén, phin nhimg su viéc da xdy ra trong qua khi,
dang dién ra trong hién tai va s€ xay ra trong tuong lai cha mot ngudi va vicce
dodn nay 1a hoan toan khong cé tinh khoa hoc.
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- Ddng béng ciing 1a mot hinh thitc clia mé tin di doan ma ngudi pham 61
lira bip khi t€ 1€, len déng, loi dung su nhe da ca tin cha ngudi bi hai réi phan bao
nhing diéu ma ho cho 1a "thdnh phdn" khi€n ngudi bi hai tin theo.

- Céc hinh thic mé tin, di doan khdc 12 bat ky hanh vi nao c¢6 tinh chat
tuong tr nhu nhitng hanh vi ké trén nhu yém bua, cing vai dé bat trir ma qui...

Cic hanh vi trén chi cdu thanh 161 pham khi dd gay hau qua nghicm trong
hodc truée d6 ngudi thuc hién di bi xir phat hanh chinh hoac bi két dn vé hinh vi
nay va chua dugce xo4 an tich.

3. Vé mat chi quan, ngudi pham toi thuc hién to6i pham véi 15i ¢6 §.

Néu hanh nghé me tin, dj doan chi 12 mot thi doan dé liva bip nhitng ngudi
nhe da ca tin nham chi€m doat tai sdn cta ho thi ngudi pham t6i cé thé bj truy ctu
trach nhiém hinh su vé t6i lira ddo chi€m doat tai san (Diéu 139 Bo luat hinh su).

4. Cha thé cha toi pham la ngudi dd tudi theo luat dinh va cé nang luc trich
nhiém hinh sy. ' |

5. V& hinh phat, dIéu luat quy dinh hai khung hinh phat. Khung co ban c6
mirc phat tién (ir nam triéu déng d€n ndm muoi triéu déng, cai tao khong giam giir
dén ba nam hodc phat ti tir ssu thdng dén ba nam. N&u pham t6i lam chét ngudi
hodc gay hau qua dac biét nghiém trong khéc thi bi phat td tir ba nam dén mudi
nam (Khung tang nang). Ngoai ra ngudi pham t6i cé thé bj phat tién I3 hinh phat
b8 sung tir ba triéu déng dén ba muoi triéu déng.

Diéu 248. Téi danh bac

1. Nguoi nao danh bac dudi bat ky hinh thitc nao dwoc thua bdng tién hay
hién vdt co gida ir_i lon hodc da bi phat hanh chinh vé hanh vi qui dinh tai Diéu
nay va Diéu 249 cua Bé ludt nay hodc da bi két dn vé mét trong cdc 191 nay, chia
duyc xéa dn tich ma con vi pham, thi bi phat tién tw ndm triéu dong dén nam
muoi triéu dong, cdi 1go khong giam giit dén ba ndm hodc phat ti tit ba thang dén
ba nam.

2. Pham t6i thudc mot trong cdc truong hop sau ddy, thi bi phat tiv hai nam
dén bdy nam: .

a. Cé tinh chdt chuyén nghiép;

b. Tién hodc hién vdt ding ddnh bac cé gid wri rdt Ion hodc ddc biét Ion:
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c. Tdi pham nguy hiém.

3. Nguoi pham t6i con cé thé bi phat tién tx ba wiéu dong dén ba nuioi
triéu dong.

%

1. DBanh bac 12 mdt trong nhiing té nan xa hoi, x&m pham dén trat w cong
cong, gay anh hudng xdu nhiéu mat (6i cudc s6ng binh thudng clia chinh gla dinh
ngudi danh bac, déng thdi con 1 nguyén nhan ctia nhiéu loai 19i pham nguy hicm
khac. Do d6, ddu tranh phong chéng loai t¢i pham nay la cong viéc hét stic quan
trong.

2. Mat khach quan cba toi ddnh bac dugc bi€u hién & hanh vi ding tién,
vang hay céc Igi ich vat chat khiac nhu nha cira, rudng, vudn, trau, bd... dé giai

quyét viéc thang, thua trong céc cudc choi. |

Dinh bac dugc thuc hién bing nhiéu hinh thic khac nhau nhu choi td Lo
kho, ddnh 8 t6m, x6c dia, danh chin 1¢... M4y nam gin day con xuat hién mot
hinh thie ddnh bac méi nhu cd d6 bdng da...

Hanh vi danh bac chi cau thanh (0i pham khi tién hay hién vat duge thua co
gid tri 16n hoac di bj x& phat hanh chinh vé hanh vi qui dinh tai Diéu nay va Diéu
249 clia Bo luat nay hoac da bi két 4n vé mot trong céc toi nay, chua duge x6a in
tich ma cdn vi pham.

3. Vé mat chii quan, ngudi pham tdi thuc hién t0i nay véi 16i c¢6 ¥, dong co,
muc dich pham t6i 1a sat phat nhau bang tién bac, tai san. Cdn phan biét (rudng
hop pham 101 ddnh bac véi trudng hgp, vé& hinh thifc cling giéng nhu hanh vi ddnh
bac nhung khong nhdm sat phat 14n nhau, dong co, muc dich cta cudc choi nay 1a
gidi tri (nhu ai thua thi phai gép tién dé sau cudc choi tdt cd moi ngudi cing nhau
di an uéng vui vé). '

4. Chi thé cia t6i pham 12 ngudi db d¢ tudi theo luat dinh va ¢ niing luc
trdch nhiém hinh su. o

5. Hinh phat dp dung d6i véi t6i nay 1a phat tién tir nam triéu dong dén nam
muoi triéu dng, cai tao khong giam gilr d€n ba nam hoéc phat th tir ba thiang dén
ba nam (Khungl); pham 16i thudc truong hgp cé tinh chét chuyén nghiép, tién
hoac hién vat ding d€ danh bac c6 gia trj rdt 16n hodc dac biét I6n, tai pham nguy
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hiém thi bi phat ti tir hai ndim dén bay nam (Khung2). Ngoai ra ngudi pham 10i
con cé thé bi phat tién 1a hinh phat bé sung tir ba triéu déng dén ba muai triéu
déng. '

Piéu 249. Toi 16 chirc danh bac hoic ga bac

1. Nguoi nao 6 chitc ddnh bac hodc gd bac voi qui mé lon hodc da bi xir
phat hanh chinh vé hanh vi qui dinh tai Diéu nay va Diéu 248 ciia Bo lugr nay
hodc dad bi két an vé mot trong cdc toi nay, chua duoc xéa dn tich ma con vi
pham, thi bi phat tién tir muoi triéu dong dén ba tram triéu dong hodc phat ti ur
mét ndm dén ndm ndm.

2. Pham téi thuoc mot trong cdc truong hop sau day, thi bi phat ti tir bu
ndam dén mudi ndm:

a. Cé tinh &hd’t chuyén nghiép;
b. Thu loi bdt chinh lon, rdt lon hodc ddc biét lon;
c. Tai pham nguy hiém.
3. Nguwoi pham t6i con cé thé bi phat tién ti ndm triéu dong dén mot trdam
triéu dong, tich thu mét phan hodc toan bé tai sdn.
* *

*

1. Toi t8 chitc danh bac hoac gé bac ciing giong nhu 16i danh bac déu xam
pham dén trat tr cong cong, gdy anh hudng x4u dén gia dinh ngudi pham 19i dong
thoi con 1a nguyén nhan cia nhiéu loai t6i pham nguy hiém khéc. Do dé6 dau
tranh phong ch6ng t0i pham nay trong giai doan hién nay 12 rét can thiét. |

2. Mat kh4ch quan cta t6i pham nay dugc biéu hién & nhimg dang hanh vi
khdch quan sau day: '

- Hanh vi t8 chifc ddnh bac duoc hiéu Ia hanh vi rd ré, kich déng, 16i kéo, w
tap ngudi khac thyc hién hanh vi ddnh bac. Néu ngudi 8 chitc ddnh bac déng thoi
lai ]a ngudi ddnh bac thi ho ¢6 thé phii chju trach nhiém hinh sur theo nguyén tac
pham nhiéu tdi..

- Hanh vi g4 bac duoc hiéu 13 hanh vi dung nha & clia minh (bao gém nha
thudc quyén s& hitu clla minh, nha di thué hay trong giip...) hoac bat ky mol dia
diém ndo d6 ma ngudi pham toi ding dé cho nhiing ngudi danh bac thué, muon
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dé thuc hién hanh vi dénh bac. C6 nhi€u trudng hop ngudi gd bac dong thoi fai 12
ngudi dénh bac va td chitc ddnh bac. Trong nhiing trudng hop nhu vay, ho c6 the
phai chiu trach nhiém hinh sy theo nguyén tic pham nhiéu toi.

Hanh vi trén day c4u thanh t0i pham khi viéc ddnh bac c6 quy mo fdn hoac
ngudi thuc hién da bi xir phat hinh chinh vé hanh vi qui dinh tai Diéu nay hay
biéu 248 Bo luat hinh su hodc da bi két 4n vé mat trong cdc 10i nay va chua duoc
x04 an tich.

3. V& mat chu quan, ngudi pham t61 thuc hién 16i pham véi 16i ¢ y.

4. Ch thé cha toi pham la bdt k¥ ngudi nio ¢6 nang luc trach nhiém hinh
st va 40 tudi theo luat dinh.

5. V@& hinh phat, diéu luat qui dinh 2 khung hinh phat. Khung 1 qui dinh
phat tién tir mudi triéu déng dén ba tram triéu déng hodc phat (& tir mot nam dén
nam ndm. Khung 2 qui dinh phat tb tir ba nam dén mudi nam. Ngudi pham 16i
con cé thé bi phat tién 1 hinh phat bd sung ti¥ nam triéu déng dén mot tram triéu
déng, tich thu mdt phan hoic toan bd tai san.
biéu 250. Téi chira chip hoac tiéu thu tai san do nguoi khac pham toi
ma cé

1. Nguoi nao khéng hita hen trudc ma chita chdp, tiéu thu tai sdn biét 1o la
do nguoi khdc pham t0i ma cé, thi bi phat tién tw ndm triéu dong dén nam nuioi
triéu dong, phat cdi tao giam giit dén ba ndm hodic phat ti tiv sdu thang dén ba

nam.

2. Pham t6i thuéc mot trong cdc truong hop sau'ddy, thi bi phat tit tit hai
ndm dén bdy ndm:

a. Cé 16 chirc;

b. Cé tinh chdr chuyén nghiép;

c. Tai sdn, vdt pham phdp cé gid tri lon;
d. Thu lgi bat chinh lon;

d. Tai pham nguy hiém;,

3. Pham t0i thuéc mét trong cac truong hop sau day, thi bi phat tu tir nam
ndm dén mueoi nam: -

a. Tai sdn,vdt pham phdp cé gid tri lon;
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b. Thu loi bat chinh rdt lon.

4. Pham 15i thudc mot trong cdc trudng hop sau ddy, thi bi phat i tie bdy
ndm dén muoi ldm ndm:

a. Tai san, vit pham phdp c6 gid tri ddc biét lén;
b. Thu lgi bdt chinh déc biét Ion.

5. Nguoi pham t0i con cé thé bj phat tién' tir ba triéu dong dén ba muwi
triéu dong, tich thu m¢ot phdn hodc toan bg tai san hodc mét trong hai hinh phat
nay.

*

1. Chita chdp hoac tiéu thy tai sdn do ngudi nguoi khdac pham (6§ ma co a
nhitng hanh vi nguy hiém cho x& hoi. Hanh vi nay khong nhitng khuyén khich
viéc thuc hién t6i pham & nhitng ngudi khéac, can trd, gay khé khan cho cic co
quan diéu tra, truy 8, xét xir khi thuc hién nhiém vu clia minh, ma con truc lié’p
xam hai dén trat tu cong cong, trat ty phdp luat xa hoi chi nghia.

2. Mat khach quan cia t6i pham thé hién & mét s6 dang hanh vi khich quan
sau day:

- Chita chdp tai sdn 1a truong hop ngudi pham t6i da cat, gifr, gidu diém @i
san do ngudi khdc pham t0i ma ¢6 & trong nha minh, ngoai vuon, dudi bép,
chudng trau, chuéng ga hay bt ky mot noi nao khac.

- Tiéu thu tai sdn 12 trudng hgp ngudi pham t6i dd chuyén djch sang nguoi
khdc mot cach bat hgp phdp tai sdn bi chi€m doat bang bat k¥ hinh thic pham (61
nao nhu déi tai sn bj chiém doat dé 14y tai san hgp phdp; bdn hd hoac mua lai tai
san bi chiém doat; tang hodc cho ho ngudi than cia ngudi pham téi hay bat ky
ngudi nao theo yéu cdu cha ngudi pham t6i...

Can chd ¥: Khi thuc hién hanh vi chita chdp hoic tiéu thu tai san do ngudi
khédc pham t0i ma c¢6, ngudt nay khong c6 sy thoa thuan, hita hen trudc voi ngudi
pham t0i. Néu gilra ho c¢6 su thod thuldn hodc hira hen trude thi day l1a hanh vi
gitip siic trong déng pham. b

Toi pham dugc coi 12 hoan thanh khi ngudi pham t0i da thyc hien hanh vi
chtra chdp hodc tiéu thy tai san do ngudi khic pham t6i ma cé.
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3. Vé mat chil quan, ngudi pham t6i thyc hién toi pham vdéi 16i ¢6 ¥, ho biél
16 tai sdn ma ho chita chdp hodc tiéu thy 12 tai san do ngudi khac pham 161 ma ¢o
song vin thuc hién. Day 1a ddu hiéu bit budce cé y nghia trong vice dinli 16i. N&u
ngudi pham t0i thyc su khong biét day 1a tai san do ngudi khdc pham t6i ma cé do
d6 da cho gt nho, cét ho hodc mua lai... thi khong cdu thanh t6i pham nay. bé
xdc dinh nguoi pham t4i c6 bi€t hay khong bi€t day la tai san do ngudi khiac pham
10i ma ¢ cdn phai can ¢ vao hoan canh khi chifa chap hoac tiéu thu; thii do cta
ngudi mang tai san nhd chita chdp, tiéu thy; tinh trang ciia tai san; gia ca...

4, Chu thé cha t6i pham 12 ngudi di tudi theo luat dinh va c6 nang luc trach
nhiém hinh sy. i

5. V& hinh phat, diéu luat quy dinh 4 khung hinh phat. Khung hinh phat co
'ban c6 mirc phat tién tir nam triéu déng dén nam muoi triéu déng, phat cai tao
khong giam gitr d€n ba nam hoac phat tu tir séu thing dén ba nam.

Khung tang nang thi nhat ¢é muc phat th tir hai ndm dén bay nam,
Khung tang nang thir hai ¢6 mic phat th tr nam ndm dén mudi nam.
Khung tang nang thi ba cé6 mic phat ti tir bay nam dén mudi lam nam.

Ngoai ra ngudi pham ti con c6 thé bi phai hinh phat bé sung la phat tién tir
ba triéu déng dén ba muoi triéu déng, tich thu mot phin tai sdn hoic 1oan bo tai
san hodc mot trong hai hinh phat nay.

Diéu 251, Toi hop phap ho4 tién, tai sin do pham téi ma cé

1. Ngutoi ndo théng qua nghiép vy tai chinh, ngdan hdng hodc cdc giao dich
khdc dé hop phdp hod tién, tai sdn do pham t6i ma cé hodc sit dung tién, tai sdn
do vdo viéc tién hanh cdc hoat dong kinh doanh hodc hbat dong kinh té khdc, thi
bi phat ti tir mgt ndm dén ndm ndm. '

2. Pham t6i thudc mot trong cdc tuong hop sau ddy, thi bi phat ti tiv ba
ndm dén muoi ndm:

a.Cé o chirc;

b. Loi dung chirc vu, quyén han;

c. Pham 14i nhiéu ldn.

3. Pham téi trong cdc truong hop ddc biét nghiém Irbng thi bi phat i tir

tdm ndm dén muoi ldm ndm.
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4. Nguoi pham t0i c6 thé bi tich thu tai sdn, phat tién dén ba lin so tién
hodc tai sdn duoc hgp phdp hod, cdm ddm nhiém chitc vy, cdm hanh nghé hodc
lam cong viéc nhdt dinh trong mét ndm dén ndm ndm.

* *

%

1. Hop phap hod tién, tai san do pham t0i ma c6 1a loai t6i pham madi dugc
qui dinh trong B6 luat hinh sy nam [999. Hanh vi nay khéng chi gay khé khan
cho hoat dong cha cic co quan diéu tra, truy t&, xét x{r, ma con truc ti€p xam
pham dén trat tu cong cong, trat ty phdp luat xa hoi chl nghia.

2. Mat khach quan ciia t6i pham dugc thé hién & hanh vi hop phép hda tién,
tai san do pham t6i ma c6 bang cich théng qua cic hoat dong tai chinh, ngan
hang nhu giri tiét kiém tai cdc ngan hang (trong nudc hay nudc ngoai); dau wr.dé
san xudt kinh doanh; ddu tr vao cac khu vui choi giai tri; ti€n hanh cic hop dong
kinh t€ hay cac giao dich tai chinh khdc. C6 trudng hop ngudi pham t6i con dung
mot phdn tién hodc (ai san do pham tdi ma cd lam cong viéc tir thien nhu xay
bénh vién, trudng hoc, x4y nha tinh thuong... nhdm che gidu nguén géc tai san bal
minh, déng thoi tao ra "vd boc" khd viimg chic thong qua cdc hoat déng nhan dao
ctia minh. Hién nay, hanh vi hop phap hoa tién, tai san do pham 16i ma ¢6 pho
bién nhét 1a do thuc hién céc t6i pham vé ma tuy, bubn lau va cdc t6i pham tham
nhiing nhu tham 6, nhan héi 16...

3. V& mat chi quan, ngudi pham t6i thuc hién t6i pham vdi 16i ¢4 y, ho
nhan thic dugc hanh vi cha minh 1a nguy hiém cho xa hoi.nhung mong muon
thuc hién hanh vi nay. '

4, Chii thé cha toi pham 1a ngudi ¢6 tién hodc tai sdn do pham t6i ma c6, di
thure hién cac hanh vi hop phap hod ké trén, déng thoi ho phai I ngusi di tuéi
theo luat dinh va c6 nang lyc trdch nhiém hinh sy. Néu ngudi khic hiél duge
ngudn gdc cha tién hosc tai sin 13 do pham t6i ma cé nhung van tao diéu kién dé
ngudi pham t0i c6 thé hgp phdp hod s6 tién hodc tai sdn néi trén thi can phai coi
day 1a hanh vi "giip sic” cha t¢i hop phap hod tién hodc tai san do ngudi khéc
pham t9i ma cé.

5. V& hinh phat, diéu luat qui dinh 3 khung hinh phat. Khung co ban qui

dinh phat td tir mot nam d€n ndm ndm; khung tang nang'thir nhét qui dinh phat 10

tir ba nim dén mudi nidm; khung ting nang thy hai qui  dinh phat tix tir tim nam
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dén mudi 1am nam. Ngoai ra ngudi pham t0i cdn ¢6 thé bi tich_thu tai san, phat
tién dén ba l4n sO tién hodc gi4 tri tai san dugc hop phdp hod, cdm dam nhiém
chitc vu, cdm hanh nghé hoac 1am cong viéc nhat dinh tir mot nim dén nam nam.

Piéu 252. Toi du db, ép budc hosic chita chap ngudi chua thanh nién
pham phap

1. Nguoi nao du db, ép budc nguoi chua thanh nién hoat déng pham 16i,
séng sa doa hodc chua chdp ngudi chua thanh nién pham phdp, thi bi phat ui ur
mot ndm dén ndm ndm.

2. Pham toi thudéc mot trong cdc truong hop sau ddy, thi bi phat i tir ba
ndm dén mudi hai ndm: ' "

a. Co 16 chiic;
b. Du dé, ép buic, chita chdp, 16i kéonhiéu nguoi;
c. P6i vdi tré em dudi 13 tudi,
d. Gdy hdu qud nghiém trong, rat nghiém trong hodc ddc biét nghiém
trong; |
d. Téi pham nguy hiém.
3. Nguoi pham t6i con cé thé bi phat tién tie ba triéu dong dén ba muvi
triéu dong. |

Ngudi pham toi thudc truong hop qui dinh tai diéu d khodn 2 Diéu nay, thi
con co thé bi phat qudn ché tic mét ndm dén ndm nam.

* *

#*

1. Mot trong nhiing nguyén nhan 1am cho tinh hinh i pham & ngudi chua
thanh nién ngay mot gia tang va dién bién rét phic tap trong giai doan hién nay la
su tdc dong x&u c6 chli ¥ cia mot s6 ngudi vio d6i tugng niy va coi hg nhu cong
cu hay phuong tién cho viéc thuc hién § d6 pham t6i clia minh. Dé ddu tranh
phong chong t0i pham nay, Didu 252 Bo luat hinh sur nam 1999 da qui dinh 3 16i:
T6i du dé ngudi chua thanh nién pham t6i; t6i ép budc ngudi chua thanh nién
pham toi va t6i chita chap ngudi chura thanh nién pham téi. Ca ba t6i nay déu xam
hai dén trat ty an todn x@ hoi déng thoi con tryc ti€p xam hai dén sy phat trién
binh thuong vé nhan cdch chia ngudi chua thanh nién.
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2. Mat khdch quan cha i pham dugc biéu hién & nhimg dang hanh vi sau
day:

- Du dé nguoi chua thanh nién pham t9i hodc song xa doa la hanh vi xui
giuc, mua chudc, ra ré, kich dong, hita hen... nhdm 16i kéo va thiic day nguoi chua
thanh nién hoat dong pham 16i hoac di vao cugc sdng xa doa nhu bo nha di lang
thang, nghién ruou, sir dung ma tuy... !

- Ep budc ngudi chua thanh nién pham 16i hoac Séng xa doa la hanh vi d¢
doa bang nhitng thii doan khéc nhau, khéng ché tu tudng ngudi chua thanh nién,
budc ho phdi thyc hién hanh vi pham t6i hoac s6ng xa doa.

- Chira chap ngudi chua thanh nién pham phdp 1a hanh vi cho nhitng ngudi
niy thué hoac & nhd dia di€ém dé c¢6 diéu ki¢n thuan lgi cho hoat dong pham 16i,
song sa doa hay thyc hién cic hanh vi pham phap khéc. _

3. V& mal chii quan, 16i chia ngudi pham (6i 1a 16i ¢6 ¥, ho nhan thic 10
ngudi ma ho du dé, ép budc hoat dong pham t6i, séng sa doa hodc chita chip la
ngudi chua thanh nién, song van mong mudn thuc hién.

4. Chti thé cha t6i pham theo tinh than cia diéu luat phai 1a ngudi tir 18 wdi
tr&d 1én va ¢6 nang luc trach nhiém hinh su.

5. V& hinh phat, diéu luat qui dinh 2 khung hinh phat. Khung co ban qui
dinh mitc phat th tlr mt nam dén nadm nam; Khung téng nang qui dinh nufc phat
th 1l ba nam dén mudi hai nim. Ngoai ra ngudi pham toi con ¢6 thé bj phat hinh
phat bd sung 13 phat tién tir ba triéu déng dén ba muoi triéu déng. Néu pham 15i
thuoc trudng hop qui dinh tai diém d khoan 2 cha Diéu nay thi con ¢6 rhé bi phat
quén ché tir mot nam dén nam nam.

Diéu 253. Toi truyén ba van hoa phﬁm doi truy

1. Nguoi nao lam ra, sao chép, luu hanh, van chuyén, mua bdn, tang trir
nhdm phd bién sdch, bdo, tranh, dnh, phim, nhac hodc nhitng vdt phdm khdc cé
‘tinh chdt doi truy thudc mot trong cdc trudng hop sau ddy, thi bi phat tién tir nam
triéu dong dén ndm muoi triéu dong, cdi tao khéng giam giit dén ba nam hodc
phat ti tit sdu thdng dén ba ndm:

a. Vdt pham phdp cé s6 luong lon;

b. Pho bién cho nhiéu nguoi;
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c. Dd bi xit phat hanh chinh vé hanh vi ndy hodc da bi két an vé 16i nay,
chua dugc xod dn tich ma con vi pham.

2. Pham t6i thudc mot trong cdc truong hop sau ddy, thi bi phat 1t nr ba
ndm dén muoi ndm:

a. Cé 16 chic;

b. Vit pham phdp c6 s& lugng rdt lon,
c. P6i véi nguoi chua thanh nién;

d. Gdy hdu qud nghiém trong;

d. Tai pham nguy hiém.

3. Pham t9i thudc mot trong cdc trudong hop sau day, thi bi phat tit tir bdy
nam dén mudi ldm ndm:

a. Vdt pham phdp cé s6 lugng ddc biét 1on;
b. Gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong.

4. Nguoi pham 16i con cé thé bi phat tién tir ba triéu dong dén ba nuivi
triéu dong.

*

1. Toi truyén ba viin hoa phdm dé6 truy tryc ti€p xAm pham dén trat e cong
cong, dao dic, truyén thong, thudn phong my tuc ciing nhur ban séc van héa cia
dan tc ta.

2. Mit khich quan cfia t0i_pham duge thé hién & nhitng hanh vi sau day:

- Lam ra van hod phdm déi truy 1a hanh vi tao ra hodc san xuat ra cic loal
vat pham van hod ¢6 noi dung khiéu dam nhu viét sach, bdo c6 noi dung kich duyc,
vé tranh, chup anh ¢6 ndi dung khiéu dam... |

- Sao chép van hoa phdm ddi truy 13 hanh vi chép lai, chup lai céc sich,
bio, tranh anh c6 ndi dung khiéu dam; ghi 4m, ghi hinh lai cdc loai bang nhac,
dia nhac, bang hinh, dia hinh c6 n6i dung khiéu dam...

- Luu hanh van hod phdm déi truy 13 hanh vi cho nguoi khdc nghe, xem,
mugn, thué cac vat phdm vin hod cé noi dung doi truy.
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- Van chuyén vian hoa phdm déi truy 1a hanh vi mang, chuyén chd cic vat
phdm vin hod ¢6 noi dung khiéu dam i nui nay dén noi khac.

- Mua bén van hod phdm déi truy 14 hanh vi mua di ban lai cdc vat pham
van hod ¢6 noi dung khiéu dam bing nhitng phuong tién thanh todn khac nhau.

- Tang trit van hod phdm déi truy 14 hanh vi cit giif cicloai vat pham van
hod c6 noi dung khiéu dam & bat k¥ dia di€ém nao nhu trong nha &, noi 1am viéc, ...

Ngoai ra, cling dugc coi 1a hanh vi khach quan cba 161 pham nay khi ngudi
pham (01 ¢6 cdc hanh vi khéc truyén bd vin hod pham déi truy nhu dich lai tir
nguyén ban tiéng nudc ngoai cdc vat pham vin hod ¢6 noi dung khiéu dam nhu
sach béo, thuyét minh phim...

Nhing hanh vi néu trén dugc thyc hién nhdm phé bién nhiing vat phdm van
hod c6 noi dung khiéu dam va céu thanh t6i pham trong trudng hop vat pham
phdp cé s& lugng 16n hodc phd bién cho nhiéu ngudi hodic dd bi xir phat hanh
chinh vé hanh vi nay hoac da bi két dn vé t6i nay, chua dugc xo04 4n tich ma con
vt pham.

3. V& mat chb quan, 18i clia ngudi pham t6i 1a 18i c6 y.

4. Cht thé cha 16i pham 13 ngudi da tudi theo luat dinh va cé nang luc trich
nhiém hinh su.

5. V& hinh phat, diéu luat qui dinh 3 khung hinh phat. Khung co ban qui
dinh phat tién tir nam triéu dong dén nam muoi triéu déng, cai tao khong giam giir
dén ba nam hoac phat td tlr sdu thing dén ba nam;

Khung 2 dui dinh phat t tir ba nam dén mudi nan;
Khung 3 qui dinh phat td tir bdy nam dén mudi am nam.

Ngoai ra ﬁgu&si pham 61 con ¢6 thé bi 4p dung hinh phat bd sung 13 phat
tién tir ba triéu dong dén ba muoi triéu déng.

Diéu 254, Toi chita mai dam
1. Ngudi ndao chita mai ddm thi bi phat ti tir mot ndm dén bdy nam.

2. pham t9i thuéc mét trong cdc trudng hop sau day, thi bi phat tit tir ndm
ndm dén muot ldm ndm:

a. Cé 6 chirc;

b. Cudng bitc mai dam;
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c. Pham t6i nhiéu ldn; .
d. Dot vo"i_ ngudi chua thanh nién ti dii 16 tudi dén disi 18 Il'té?i ;
d. Gdy hdu qud nghiém trong;
e. Tdi pham nguy hiém.
3. Pham t6i thudéc mot trong cdc truong hop sau dady, thi bi phat i nr pueoi
hai ndm dén hai muoi ndm:
a. D6i voi tré em tix di 13 tuoi dén dudi 16 tusi;
b. Gdy hdu qud rdt nghiém trong.

4. Pham t6i gdy hdu qud ddc biét nghiém trong thi bi phat tiv hai nuroi ndm
hodic tit chung than.

5. Nguoi pham t6i con cé thé bi phat tién tix ndm triéu dong dén mot tram
triéu dong, tich thu mét phan hodc toan bo tai sdn, phat qudn ché tir mot ndam dén
ndm ndm.

*

1. Toi pham ndy truc ti€p xam pham dén trat tu cong cong, truyén thong
dao dic ciing nhu thudn phong m¥ tuc cia dan toc.
2. Mat khich quan cda t6i pham nay thé hién & nﬁﬁng dang hanh vi:

- Cho mugn hay cho thué dia diém d€ thuc hién hoat dong mua ban dam.

- Nuoi gdi ban dam trong nha ¢, trong khdch san, nha hang, tiem cat 16¢,
quan karaokeé... dudi danh nghia 14 nhan vién phuc vu hay ngudi gidp viéc trong
gia dinh dé ti€n hanh cédc hoat dong mua ban dam...

3. Vé mat chi quan, nguti pham t6i thuc hién 161 pham vdi 16i ¢6 y.

4. Chi thé cha t6i pham 12 ngudi dd do tudi theo luat dinh va cé nang luc
trach nhiém hinh su. '

5. Vé hinh phat, diéu luat qui dinh 4 khung hinh phat.

Khung co ban ¢6 mifc phat td tir mot nam dén bay nam.
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~ Khung tang nang thir nhét ¢6 mic phat ti tir ndm nam dén mudi lam nam,
duge dp dung cho mdt trong cic trudng hop sau day:

a. C6 t6 chiic 1a trudng hgp hai ngudi trd 1én c6 ¢ cing thuc hién t6i chita
mai dam. Nhiing ngudi niy cé su ban bac va cau két chit ché v4i nhau, ¢6 su
chuyén mon hod vai trd cGa ting ngudi pham 161, Hoat dong pbham 10i cia ci
nhém déu duge dat dudi sy chi huy, diéu hanh théng nhat chia mot ngudi.

b. Cudng birc mai dam 1a trudng hgp ding vii luc hoac de doa diing vii luc
nhim uy hiép tinh than cha ngudi phy nit dé budc ho ban dam trdi véi ¥ muon.

c. Pham t61 nhiéu ldn.

d. DGi véi ngudi chua thanh nién tir dir 16 tudi dén duéi 18 1udi.

d. Gay hau qua nghiém trong 13 truong hop do chita mai dam nén da gay
mat trat ty an toan xa hoi mot cach nghiém trong, gay du luan xau trong xa hoi,
lam mat 1ong tin clia nhan dan dai véi cdc co quan bdo vé phap luat ...

e. T4i pham nguy hiém. : '

Khung ting néng thir hai c6 mic phat th tr mudi hai nam dén hat muai
nam, dugc ap dung cho céc truong hop sau: |

- D6i vé6i tré em tir di 13 téi dén dudi 16 tudi. Pay 1a do wdi ma sy phat
trién vé thé luc lan tri luc cdn chura ddy di. Do d6 hanh vi chira mai dam dé6i vai

nan nhan & do tudi ndy sé gay ra nhilng tdc hai nghiém trong cho sitc khoe ciing
nhu sy phat trién binh thudng vé tam sinh 1§ cba céc em,

- Gy hau qua rat nghiém trong la tnrong hgp do chira mai dam nén da lam
lay lan can bénh thé€ ky HIV/AIDS cho nhiéu ngudi...

Khung tang nang tht ba ¢6 mitc phat th hai muoi ndm hodc chung than,
duoc 4p dung cho trudng hop pham tdi dac biét nghiém trong.

Ngoai ra, ngudi pham t0i con c6 thé bi 4p dung hinh phat b6 sung 1a hinh
phat tién tir nam triéu d8ng d€n mot tram tridu ddng, tich thu mdt phan hoic toan
bo tai san, phat quan ché tir mét nam d€n ndm nam.

Piéu 255, Toi moi giéi mai dam

1. Nguoi nao du dé hodc dan ngudi mai dam thi bi phat tic sdu thdng dén
ndm ndam.
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2. Pham t6i thuéc mét trong cdc tritong hlpp sau ddy, thi bi phat i tr ba
ndm dén muoi ndm:

a. DOi v ngudi chua thanh nién t dil 16 tuoi dén dudi 18 tuoi;

b. Cé t6 chitc;

c. C6 tinh chdt chuyén nghiép;

d. Pham toi nhiéu lan;

d. Tdi pham nguy hiém; —

e. Déi vai nhiéu nguoi;

g. Gdy hdu qud nghiém trong khdc.

3. Pham tdi thugc mot trong cdc triuong hop sau ddy, thi bi phat ti tir bdy
ndm dén muoi ldm ndm:

a. Doi véi tré em ti dii 13 tuéi dén dudi 16 tudi;

b. Gdy hdu qia rdt rdt nghiém trong.

4. Pham t6i gdy hdu qua ddc biét nghiém trong thi bi phat tiv tix mueoi hai
ndm dén hai muoi ndm. ;

5. Nguoi pham t9i con c6 thé bi phat tién i mot triéu dong dén muoi tridu
déng.

*

1. T6i moi gidi mai dAm tryc 1i€p xam pham dén trat ty cong cong, dong
. . a - 'Y - A; - l - . . o
thdi con xam pham dén dao dic truyén thong, nép song van minh va thuan phong
my tuc clia dan tdc. "

2. Mat khéch quan cua ti pham nay dugc bi€u hién & hanh vi lam trung
gian cho hoat dong mai dam. Ho ¢é thé chi dong tao diéu kién cho ngudi ¢é nhu
cAu ban dam gap g& v6i ngudi c6 nhu cdu mua dam hodac ngurgce lai, réi dé hai bén
tr thoa thuan vé gid ca, vé thoi gian, dia diém mua ban dam... nhung ciing ¢6 thé
ho 1a ngudi bi dong tuc 12 lam theo yéu céu clia mot trong hai bén 18i gip gd, thoa
thuan y61 bén kia dé gitip hai bén thuc hoat dong mua ban dam...

3. V& mat chil quan, ngudi pham t6i thuc hién t6i pham véi 13i ¢d .
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4. Chd thé chia i pham 12 ngudi di tudi theo luat dinh va c6 nang lud trich
nhiém hinh su.

5. Vé hinh phat, diéu luat qui dinh 4 khung hinh phat.

Khung co ban qui dinh mifc phat tu tir sdu théﬁg dén nam nam.

Khung tang nang thir nhat c6 miic phat tu tir ba nam dén muai nam.

Khung tang nang thd hai ¢ mic phat th tir bdy nam dén mudi lam nam.
Khung ting nidng thit ba ¢6 muc phat tit tir mudi hai nam dén hai muoi nam.

Ngoai ra, ngudi pham t0i c6 thé bi 4p dung hinh phat bd sung 1a phat tién (i
mot triéu ddng dé€n mudi tri¢u déng. :

Diéu 256. Tot mua dam ngudi chua thanh nién

1. Nguoi nao mua dam ngudi chica thanh nién tiv dit 16 wdi dén duii 18
tudi, thi bi phat i tir mét ndm dén ndm ndm.

2. Pham t6i thuéc moét trong cdc truong hop sau ddy, thi bi phat tii tie ba
ndm dén tdm ndm:

a. Pham toi nhiéu lin;
b. Mua ddm tré em tix dii }3 tudi dén duwdi 16 tudi;
c. Gay 1on hai sitc khde ciia nan nhdn ma ty 1é thiwong tat tiv 31% dén 60% .

3. Pham tdi thudc mét trong cdc truong hop sau day,-thi bi phat ti tr bdy
ndm dén dén muoi Idm ndm:

a. Pham t6i nhiéu ldn doi voi tré em tir dii 13 tudi dén duci 16 tuoi;
b. Biét minh bj mhiém HIV ma vdn pham 16i;

c. Gdy tén hai cho sitc khoe cita nan nhdn ma ty 1é thuong tdt tit 61% tro
lén.

4. Nguoi pham t6i con bi phat tién ti ndm triéu dong dén nueoi triéu dong.

* ¥

*

1.Toi mua dam nguoi chua thanh nién xam pham dén trat tv cong cong,
ddng thai cdn truc ti€p xam pham dén su phét trién binh thudng vé sic khoe, tinh
thdn va tinh duc ctia ngudi tir dii 13 i dén dudi 18 tdi.
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2. Mat khdch quan cha t¢i nay thé hién & hanh vi ding tién, vz‘mlg hay
nhitng loi ich vat chat khéc tra cho ngudi tix di 13 tudi dudi 18 wdi dé thuc hien
hanh vi giao cau vdi ho.

Thi! doan ciia hanh vi pham 6i ndy rdt da dang nhu du dé, hita hen, hoic
l0i dung nhimg hoan canh khé khan dic biét khac vé kinh t€, vé tinh thin ciia
ngudi & do tudi ndy, rdi thda thuan vé gid ca dé€ thuc hién hanh vi mua ban dam.

3. Vé mat chi quan, 16i clia ngudi pham t6i 13 16i ¢6 ¥ tryc ti€p, ho nhan
thitc rd hanh vi dung tién, vang hay nhiig loi ich vat chat khac dé tra cho ngusi
tir dii 13 tudi dén dudi 18 tudi réi giao cau véi ho 1a hanh vi nguy hiém cho xa
hoi, thdy trudc hau qué do hanh vi nay géy ra la anh hudng téi siic khoe ciing nhu
su phét trién binh thudng vé tinh thdn va tinh duc cha nan nhan nhumg van mong
mudn thuc hién.

4. Chi thé ciia 101 pham 12 nhitng ngudi tir dd 18 wéi 1r 1én va ¢6 nang lyc
trach nhiém hinh su.

5. V& hinh phat, diéu luat qui dinh 3 khung hinh phat.

Khung co ban qui dinh mic phat ti tir mét nam dén nam nam dp dung cho
trudng hop mua dam ngudi chua thanh nién tir dd 16 wméi dén dudi 18 wéi.

Khung ting nang th nhat qui dinh mic phat th tir ba nam dén t4m nam,
dugc ap dung cho cac trudng hgp sau:

a. Pham t61 nhiéu 14n;

b. Mua dam tré tir di 13 tudi dén dudi 16 wdi;

c. Gay tdn hai cho strc khde clia nan nhan ma ty 1¢ thuong tat tir 31% dén
60%. La trudong ho‘p lam cho nan nhan bi 6m dau nang, bi gy xuong chau hay bi
bénh truyén nhiém dan dén v6 sinh...

Khung tang nang thit hai qui dinh mifc phat t0 tir bay nam dén mudi lam
nam, dugc 4p dung cho cic truong hop sau:

- Pham t6i nhiéu l4n d6i v6i tré em tir dd 13 wbi dén dudi 16 tudi.

- Biét minh bj nhiém HIV ma vin pham tdi. Day la trudng hop ngudi pham
t0i bi¢t minh bi nhiém HIV ma vin c6 tinh mua dam ngudi chua thanh nién vi
khong 4p dung bién phdp an toan vé tinh duc dé lay truydn HIV cho nan nhan.

- Gay tén héi dén sitc khoe ctia nan nhan ma ty 1é thuong tat tir 61% trd 1én.

Ngoai ra, ngudi pham toi cdn bi 4p dung hinh phat bd sung bdt budc 1a hinh
phat tién tir nam triéu ddng dén mudi triéu dong. .l
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"~ CHUONG XX
CAC TOI XAM PHAM TRAT TU QUAN LY HANH CHiNH

C4c t6i xam pham trat ty quan 1y hanh chinh la nhitng hanh vi nguy hiém
cho xa hoi, xam pham nhém cic quan hé xa hdi cung tinh chat c6 moéi lién hé
chat ché& va tac d{mg qua lai 1an nhau trong linh virc quan 1y -hanh chinh Nhi nudc,
lam gidm hiéu luc quan ly cla cdc co quan nha nudc. Viéc quy dinh cdc 16i xam
pham trét tu quan 1y hanh chinh trong B luat hinh sy nam 1999 khong chi nham
bao dam hoat dong quan ly hanh chinh cta bé mday Nha nudc XHCN dat hiéu qua
ma con nham bao vé tinh mang, sirc khoé cha nhan dan, tai san ciia Nha nudc, cla
cédc t8 chifc va cha cong dan.

Quan 1y hanh chinh 14 chdc nang co ban va 1a bd phan quan trong nhat cia
hoat dong quan 1y xa hoi ciia Nha nugc XHCN. Bién phap hinh su duge xay dung
trén co s& két hgp chat ché gilta gido duc, thuyét phuc va cudng ché nhim bao
dam phét hién nhanh chéng, kip thdi va xi&r 1§ nghiém minh moi hanh vi xam
pham trat tu quan 1¢ hanh chinh. So v6i B9 luat hinh sy nam 1985, cic 10i xam
pham trat tu qué;m ly hanh chinh dugc quy dinh trong B6!luat hinh sy nam 1999 c6
mot s6 diém khéc sau day: i

- S8 diéu luat trong Chuong XX Bo luat hinh su nam 1999 ting thém 6 diéu
luat quy dinh vé céc tdi pham cu thé, Hinh phat b8 sung khong quy dinh thanh
mot diéu ludt rieng mang duge quy dinh trong timg diéu ludl vé cdc 101 pham cu
thé.

- Mot s6 t6i trude day duge quy dinh trong nhém t6i xam pham an ninh
quéc gia (nhu t6 chitc hodc cudng ép ngudi khac trén di nuéc ngoai hoac & lai
nurdic ngoai trai phép; t0i xudt canh, nhap canh trai phép) dugc tich ra dua vao
Chuong nay.

- Mot 56 hanh vi pham t9i truc day duoc quy dinh trong cling mét diéu
luat nay dugc tach ra thanh cic td1 déc 1ap theo iinh chét cta timg loai hanh vi
(nhu hanh vi.1dm gia con d4u, gia mao gify chitng nhan, tai liéu ctia co quan nha
nuée, clia t8 chic). N

- Mot s6 hanh vi truée day chura bi coi 12 161 pham nay duge quy dinh trong
B luat hinh su ndm 1999 1a t61 pham nhu hanh vi khéng chip hanh 1énh goi quan
nhan du bi nhap ngi (Diéu 260), vi pham quy ché bien giGi (Diéu 273).
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_ Mot s8 hanh vi khic trudc day bi coi 12 t8i pham nay khong bi coi 12 toi
pham va loai bd khoi Bo luat hinh sy nam nhu hanh vi trén trdnh nghia vu lao
dong cong ich, 1am trdi hoac cén trd viéc thyc hién nghia vu lao dong cong ich.

- B6 luat hinh sy nim 1999 quy dinh cdc ddu hiéu bd sung bat buéc trong
c4u thanh t0i pham dgi v&8i mot s6 t10i pham nhu: gay hau qua nghiém trong (Diéu
266- 267); da bi xir phat hanh chinh vé hanh vi ndy hoac da bi k&t 4n vé 101 nay,
chira duge xo4 4n tich ma con vi pham (Diéu 216, 274).

Piéu 257. Toi chong ngudi thi hanh cong vu

1. Ngudi nao dang vii luc, de doa ding vii lyc hodc dang thii doan khdc cdn
trd nguot thi hanh cong vu thyc hién cong vy cia ho hodc ép budc ho thice hién
hanh vi trdi phdp ludt, thi bi phat cdi tao khong giam giit dén ba ndm hodc phat
ti tiv sdu thing dén ba nam.

2. Pham t6i thudc mét trong cdc truong hop sau ddy, thi bi phat tiv tiv hai
ndm dén bdy ndm :

a) Cé té chitc;

b) Pham t3i nhiéu ldn,

c) Xui giuc, 16i kéo, kich déng nguwoi khdc pham toi;

d) Gay hdu quad nghiém trong;

d) Tdi pham nguy hiém.

*

1. Hoat dong quan Iy xa hoi n6i chung va hoat dong quan 1y hanh chinh néi

riéng clia cdc co quan nha nudc, cic td chifc duge thuc hién thong qua hoat dong

ctia cdc nhan vién clia cdc cd quan, td chic d6. Khéi niém ngudi thi hanh cong vu

" néu trong Diéu luat nay bao gdm cdc nhan vién clia cic co quan nha nuéc hoac

céc 18 chitc dang thira hanh nhiém vu dugc cic co quan, td chitc giao cho hodc
theo quy dinh ctia phap luat vi igi ich chung.

Hanh vi chéng lai nguoi thi hanh céong vu truc ti€p xdm pham hoat dong
binh thudng, dﬁné dén cha cdc co quan nha nudc, té chiic, 1am gidm hiéu luc
quan ly cta cdc cd quan, td chitc d6. Toi pham nay duge quy dinh nhdm dau tranh
phong chéng cie hanh vi chdng ngudi thi hanh cong vu,‘giﬁ' gin trat tu cong cong,
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tang cudng hiéu luc quan 1y cha Nha nudc, bao vé¢ tinh mang, siic khoé clia nguti
dang thi hanh céng vu.

2. Mat khdch quan ciia toi chéng ngudi thi hanh cong vu thé hién & hanh vi
diing vii luc, de doa diing vii lyc hodc céc thi doan khac cudng ép ngudi thi hanh
coéng vu thuc hién nhiing hanh vi trdi phép luat hodac khong cho ho thuc thi chic
trach, nhiém vy ctia minh.

Diing vil luc dugce hiéu 12 sy tdc dong bang siic manh vat chat I1én than thé
ngudi dang thi hanh cong vu nhr: 161, ddm, di gay thuong tich nhe, bat nhat,...
khong cho ngudi dé thuc thi nhiém vu cia minh...

Pe doa diung vii luc 1a doa s€ diing stic manh vat chit dé chong lai, néu
ngudi thi hanh cong vu tiép tuc thuc thi nhiém vy cila minh... Hanh vi de doa
dung vii luc phdi mang tinh chét hién thuc tic 1a phai ¢6 co s& dé€ ngudi thi hanh
cong vu tin ring né s& dugc thuc hién ngay tic khac, néu khong thuc hién cic
hanh vi trdi phép luat theo yéu cdu cua ngudi pham toi.

Cic thii doan khac cudng ép ngudi thi hanh coéng vu... ¢6 thé 1a hanh vi de
doa s€ cong bd nhiing tin tifc, tai liéu bat 1gi cho nguai thi hanh cong vu hoic cho
ngudi than thich cba ho, de doa gay thuong tich cho ngudi thén thich, huy hoai tai
san,... |

Pé truy citu trdch nhiém hinh sy theo Diéu 257, cln xédc dinh cdc hanh vi
dang vii luc, de doa dung vii luc,... cha ngudi pham t6i khong thudc céc trutmg
hgp duge quy dinh tai Diéu 93 va Diéu 104 Bo luat hinh sy. Néu hinh vi chong
ngudi thi hanh cdng vu gay thuong tich hoic lam chét ngudi dang thi hanh cong
vu thi ngudi pham 16i phai chiu trach nhiém hinh sy theo diém d khoan 1 Diéu 93
hodc diém k khoan 2 Diéu 104 B6 luat hinh su.

¥

Hau qua xay ra khong phai 14 ddu hiéu bét bude trong cau thanh cla (6i
pham quy dinh tai Diéu 257. T6i pham dugc coi 1a hoan thanh tir thoi diém ngudi
pham tdi ¢6 hanh vi khdng cu hay cudng ép ngudi thi hanh céng vu thuc hién cic
hanh vi trdi phap luat, Viéc ngudi thi hanh cong vu ¢6 thuc hién hay khong thuc
hién c4c hanh vi theo sy cudng ép clia ngudi pham t0i khong dnh hudng dén viée
dinh t0i danh d6i v6i hanh vi pham t6i. '

3. Vé mat_chﬁ quan, t6i pham dugc thyc hién do 16i ¢6 ¥ truc tiép. Ngudi
pham t6i nhan thitc hanh vi clia minh 1a cadn tr® ngudi dang thi hanh cong vu hoac
cudng ép ho thyc hién cdc hanh vi trdi phdp luat. N€u ngudi pham 10i khong bicl
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ngudi ma y dang chdng lai 12 nguoi dang thi hanh céng vu hodc nghi ngd vé tinh
hop phdp cha viéc thuc hién nhiém vu clia ngudi dé, thi tuy timg truong hop can
ctt vao hoan canh va diéu kién cu thé ma xac dinh t6i danh d6i véi hanh vi di thuc
hién 14 gay thuong tich hay chong nguoi thi hanh cong vu. Pong co, muc dich
pham t6i khong phai la ddu hiéu bit budc cha cdu thanh t6i pham nay.

4. Chi thé clia toi pham nay 1a ngudi tir di 16 tubi trg Ién 6 nang luc trich
nhi¢m hinh sv.

5. V& hinh phat, diéu luat quy dinh hai khung hinh phat:

- Khung co ban quy dinh hinh phat cai tao khong giam giir dén ba nam
ho#c phat td tir sdu thdng dén ba nam, dugc dp dung d6i véi trudng hop pham t6i
khong cé tinh ti€t dinh khung tang néng. )

- Khung tang nang quy dinh hinh phat tb tir hai Ham dén bdy nam 4p dung
déi véi truong hgp pham i ¢ mot trong cac tinh tiét dinh khung tang nang: C6
t chitc; Pham t6i nhiéu 14n; Xdi giuc, 16i'kéo, kich dong ngudi khdc pham toi;
T4i pham nguy hi€ém (Xem binh luan Diéu 206); Gy hau qua nghiém trong 12
trudng hop lam cho ngudi thi hanh c6ng vu khong hoan thanh dugce nhiém vu
dugc giao, 1am cho viéc chdp hanh phdp luat & dia phuong hodc khu vue 1ong léo,
dé ké xdu loi dung co héi gieo ric du luan gay anh hudng xau..

Pidu 258. Toi loi dung cic quyén tu do dan chii xam pham lgi ich ciia

Nha nudc, quyén, loi ich hop phap ciia té chite, cong dan
1. Ngwoi ndo loi dung cdc quyén ty do ngé'n ludn, tir do bao chi, ur do tin
nguong, ton gido, tw do hoi hop, 1dp hoi va cdc quyén ty do din chit khdc xdim
pham loi ich ciia Nha nudc, quyén, loi ich hop phdp cia t¢ chitc, céng dan, thi bi

phat cdnh cdo, cdi tao khéng giam giit dén ba ndm hodc phat tit tit sdu théng dén
ba ndam.

2. Pham t6i trong tricong hop nghiém trong thi bi phat tit tir hai ndm den
bdy ndm. |

*

- L Quyén tu do ngoén luan, ty do bdo chi, tr do tin ngudng,... 12 nhitng
quyén tu do va dan chi rdt quan trong cha cong dan dugc Hién phap va phdp luat
clia nudc ta ton trong va bdo v¢ nham phat huy quyén 1am chi cha nhan dan lao
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dong. Bén canh dé, Nha nuéc ciing rat kién quyét trimg tri nghiém khac cdc hanh
vi loi dung cdc quyén ty do, dan chii nay d€ xam pham dén loi ich chung.

Toi pham ndy dugc quy dinh nhdm diu tranh phong va chng cdc hanh vi
lgi dung céc quyén tr do, dan chii xam pham trat.tu quan 1y hanh chinh, cic loi
ich ctia Nha nudc, cdc td chizc hodc chia cong dan, bao vé 1gi ich clia Nha nudc, xa
héi va clia cong dan.

2. Mat khach quan cha toi pham thé hién & hanh vi loi dung cdc quyén
do ngoén lun, tu do béo chi,... hodc cdc quyén tu do, dan chi khac xam pham dén
10i ich ctia Nha nuéc, cha té chitc, cidc quyén va lgi ich hgp phép clia cong dan.

Céc quyén tu do dan chi khidc néu trong Diéu luat nay 1a cic quyén tur do,
dan chil d3 dugce quy dinh trong Hién phap va cdc van ban phép luat khic (nhu
quyén bdu ci, ing cir, quyén khi&u nai, t6 c4o,...). Viéc loi dung cic quyén tur do,
dan cht néu trén duge hiéu 12 ngudi pham t6i da sir dung céc i;uyén tr do, dan
chii hop phéap vao hoat dong bat hgp phap nhu lgi dung quyén tu do ngén luan,
do béo chi dé phat biéu, viét bai da kich co quan nha nuéc hoac t6 chic lam anh
hudng dén uy tin cha cic co quan, té chic dé hodc dua cdc tin that thiét gay tam
1y hoang mang, lo ling cho quén ching; lgi dung quyén tr do khiéu nai, t6 cio dé
gay mit doan két, 1am mat uy tin cha cdn bo nha nuéc.v.v.

3. V& mit chii quan, toi pham dugc thuc hién do 161 ¢6 §. Ngudi pham i
nhan thitc dugc hanh vi clia minh 13 traf phdp luat nhung vin mong muén thuc
hién hanh vi dé. Muc dich, doéng co pham t6i rat khac nhau. Néu ngudi pham (oi
lgi dung cdc quyén tu do, dan chii nhim muc dich chéng chinh quyén nhan dan
hay tuyén truyén cdc vin hod phdm déi truy,... thi tuy timg trudng hop cu 1hé,
rigufji pham 16i bj truy ctu trdch nhiém hinh sy vé& cdc t6i tuong vmg.

4. Chii thé ctia t¢i pham nay 13 ngudi tir dii 16 tudi trd 1én c¢6 nang luc trach
nhiém hinh su.

5. Vé hinh phat, diéu luat quy dinh hai khung hinh phat:

- Khung co ban quy dinh hinh phat cdi tao khoﬁg giam gilf dén ba nam
hoac phat td tir sdu thang dén ba nam, dugc 4p dung d61 vGi trudng hgp pham toi
khong c6 tinh tiét dinh khung tang nang.

- Khung tang nang quy dinh hinh phat ti tir hai nam dén bay niim, dugc ip

dung déi v6i ngudi pham t6i trong trudng hop nghiém trong (Xem binh luan bieu
257).
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biéu 259, 'T{)i tron tranh nghia vu quan su

1. Nguoi nao khong chdp hanh ding quy dinh cita phdp ludr vé dang ky
nghia vu quan su, khong chdp hanh lénh goi nhdp ngii, lénh goi tdp trung hudn
luyén, dd bi xit phat hanh chinh vé hanh vi nay hodc dd bi két an vé 19i nay, chita
diroc xod dn tich ma con vi pham, thi bi phat cdi tao khdng giam giit dén hai ndm
hodic phat ti nr ba thdng dén hai nam.

2. Pham t0i thuéc mot trong cdc truong hop sau day, thi bi phat ti i mot
ndam dén ndm ndm:

a) Tw gdy thuong tich hodc t6n hai cho sitc khoé ciia minh;
b) Pham 6i trong thoi chién,
¢) Loi kéo ngudi khdc pham tol.

* *

*

1. Bao vé T8 qudc 1a nghia vu thiéng lieng déng thoi ciing 13 quyén cao quy
ctia mdi cong dan. Cong déan phai lam nghia vu quan sy va tham gia xay dung
qudc phdng toan dan (Diéu 77 Hién phéap 1992). T6i pham quy dinh & Diéu 259
truc tiép xam pham trat tu quan 1y hanh chinh trong linh vuc xay dung nén quoc
phong toan dan. : ' |

;

T6i pham ndy quy dinh nham dam bao cho céc quy dinh ctia Hién phip va
Luat nghia vu quan sy dugc chap hanh nghiém chinh ddp Gng yéu cdu, nhiém vu
x4y dung nén qudéc phong todn dan vitng manh, xay dung va bdo vé Té quoc Vit
Nam XHCN trong tinh hinh mdi.

2. Mait khéch quan cua t0i pham nay thé hién & hanh vi khong chap hanh
ding cdc quy dinh vé dang k¥ nghia vu quan su, khéng chap hanh 1énh goi nhap
ngi, 1énh goi tap trung huin luyén.

Khong chdp hanh ding céc quy dinh vé dang ky nghia vu quan sy la hanh
vi khong thyc hién hodc thuc hién khong ding céc quy dinh vé dang ky nghia vy
quan sy (nhu ngudi dén tudi hodc thudce dién phai dang k¥ nghia vu quan su theo
quy dinh nhmg c6 tinh khong dén co quan quan sy dia phuong dang ky hodc khi
c6 su thay déi vé dia chi, noi lam viéc hoc tap,... nhimg khong dang ky di chuyén
bd sung, dang ky ving mit daij han, diang k¥ gidi ngach du bj,...).
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Khéng chédp hanh 1énh goi nhap ngi, 1énh goi tap trung huin luyén la hanh
vi clia ngudi pham t0i khong thuc hién cdc Iénh nay (nhu bo trén khoi noi cu tri
trudc hodc sau khi nhan duge 1€nh, bbd trén trude khi dia phuong ban giao quén s6
cho don vi Quan doi quén 1y, ¢6 tinh dén dia di€ém ghi trog 1énh goi cham iré hoac
diing nhimg thi doa_m gian d6i khdc nhu gia v 6m, vién cdc 1y do gia dinh,...).

Cén phan biét t6i pham quy dinh tai Piéu 259 B6 luat hirih su véi 161 Dao
ngil quy dinh & Diéu 325. Trong trudng hop ngudi pham tdi bo trén trude khi dia
phuong ban giao cho don vi Quan d6i thi hanh vi c4u thanh t6i trén trdnh nghia vu
quén sy. Néu hanh vi nay ngudi pham t0i duge thyc hién sau khi don vi Quan doéi
da ti€p nhan, thi hanh vi s& cfu thanh t6i Dao ngii. Cin phan biét cic hanh vi
khong chédp hanh 1énh goi nhap ngil, 1énh goi tap trung huan luyén véi truang hop
dugc hodn, mién thyc hién nghia vu quén su hay tap trung hudn luyén quan su
theo quy dinh cha Luat nghia vu quan sy. Néu hanh vi khong chép hanh ding céc
quy dinh vé dang k¥ nghia vu quan sy, khéng chdp hanh lénh goi nhap ngd.,... ¢
1y do chinh dang thi khong bi coi la t6i pham.

Nhimng hanh vi trén day chi bi coi 1a t6i pham néu truéc d6 ngudi vi pham
da bi xir phat hanh chinh vé hanh vi nay hodc da bi két dn vé 10i nay, chua dugc
x04 4n tich ma con vi pham.

3. V& miat chi quan, t6i pham duge thyc hién do 16i ¢6 y. Ngudi pham 10i
nhan thitc duge hanh vi cha minh 1a trai phdp luat nhung vin mong mudn thuc

hién hanh vi d6. Muc dich, dong co pham t6i rat khac nhau nhung khong phai 1a
dau hiéu bit budc cha cdu thanh t6i pham.

4. Cht thé clia 16i pham nay chi ¢6 thé 1a cong dan Viét Nam dang & trong
Ita tudi phai thyc hién nghia vu quan su theo quy dinh cha phap luat. D6 ta cong
dan nam giéi da 17 tudi (trong ndm d6) phai dén co quan quan sy dia phuong dé
dang k¢ nghia vu quan sy (Diéu 20 Luat nghia vu quan su); cong dan nam gidi tir
du 18 tudi tr& 1&n dén hét 27 twdi ¢ 1énh goi nhap ngi (Piéu 12 Luat nghia vu
quan su); cong dan nam gidi tir d 18 tdi dén 45 tudi, nit gidi tir dd 18 wdi dén
hét 40 twdi thuse dién phai dang ky vao ngach quan nhan du bi cic hang 1, 2.

5. Vé hinh phat, diéu luat quy dinh hai khung hinhyphat:

Khung co ban quy dinh hinh phat cai tao khong giam giit d&n hai nam hoac
phat td tir ba th4ng dén hai nam, duoc 4p dung d6i véi trudmg hop pham khong ¢6
tinh tiét dinh khung tang nang.
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Khung téng nahg quy dinh hinh phat tii tr m§t nam dén nam nam, ducgc dap
dung déi véi ngudi pham to1 thuéc mot trong truong hop sau day:

- Tu gay thuong tich hoidc ty gdy tén hai stic khoé clia minh 1a truong hop
ngudi duge 1énh goi nhap ngll ho#c Iénh goi tap trung huan luyén ty gay ra thuong
tich hoac gy t8n hai sitc khoé cha minh nhdm trén trdnh viéc thuc hién nghia vu
quan su; |

- Pham t6i trong thoi chién 1a trudng hgp pham toi trong thoi gian ¢6 Iénh
dong vién cuc b, lénh tdng dong vién hodc & noi dang xay ra chién sy,

- Loi kéo ngudi khac pham tdi 1a trudng hgp ngudi phai dang ky nghia vu
quan sy hay ¢6 Iénh goi nhap ngii, 1énh goi tap trung hudn luyén van dong, rua ré,
thuyét phuc, 16i kéo, €p budc,... nhing ngudi khic cing khong chip hanh cic quy
dinh vé dang k¥ nghia vu quan su hoic 1&énh goi nhip ngi hay Iénh goi tap trung
huan luyén. | '

Piéu 260, Toi khong chap hanh lénh goi ‘qufm nhan dv bi nhap ngii

1. Nguoi ndo la qudn nhdn du bi ma khong chdp hanh 1énh goi nhdp ngii
trong truong hop cé lénh tdng dong vién, lénh déng vién cuc bé, cé chién tranh
hodc ¢6 nhu cdu tdng cuong cho luc luong thuong tricc ciia quan déi dé chién ddiu
bdo vé dia phuong, bdo vé chii quyén lanh tho, thi bi phat cdi tao khong giam giit

ar

dén ba ndm hodc phat ti tir sdu thdng dén ba ndm.

2. Pham t6i thugc mot trong cdc truong hop sau’ddy, thi bi phat ni tic hai
ndm dén bdy ndm: !

a) T gdy thuong tich hodc t6n hai cho sitc khde ciia minh;
b) Loi kéo nguoi khdac pham téi.
* *
*

1. Bao vé& T8 qudc 12 nghia vu thieng liéng déng thoi cling quyén cao quy
clla mb6i cong dan. Cong dan phdi lam nghia vu quan su va tham gia x4y dung
qudc phong Loan dan (Diéu 77 Hién phdp 1992). Toi pham quy dinh tai Diéu 260
truc ti€p xam pham trat ty quan 1y hanh chinh trong linh vuc xay dung nén quéc

phong toan dan. Toi pham nay quy dinh nhdm dam bdo cho cdc quy dinh Hién
phdp va Phdp lénh v€ luc lugng du bi dong vién duge chdp hanh nghiém chinh va
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théng nhat, dip tng yéu ciu, nhiém vu xay dung nén qudc phong toan dan viing
manh, xay dung va bao vé T8 quéc Viét Nam XHCN trong tinh hinh méi.

2. Mat khich quan cla toi pham nay thé hién & hanh vi clia quan nhan du bj
khéng chap hanh !énh goi nhap ngi trong trudng hop c6 lenh téng dong vién, [enh
dong vién cuc bo, cé chién tranh hoac c6é nhu ciu tang cudng lyc lugng thudng
trirc ctia Quan doi.

- Khong chdp hanh 1énh goi nhap ngi 1a hanh vi cla quan nhan dui bi
khong thuc hién 1énh goi nhap ngii (nhu bo trén khoi nai cu trd trudc hoac sau khi
nhan dugce 1énh, bd trén truée khi dia phuong ban giao quén sd cho don vi Quan
doi quan ly, ¢6 tinh dén dia diém ghi trong iénh goi cham tré hoac dung nhiing
thi doan gian d&i khac nhu gia v& 8m, vién cdc 1y do gia dinh,...). Toi pham hoan
thanh tir thoi diém ngudi pham 61 thyc hién hién mot trong céc hanh vi néu trén.
Khéi niém quan nhan dy bi trong Diéu luat nay bao gém cong dan nam gidi tir di
18 tudi dén 45 wdi, ni¥ giGi tr dd 18 woi dén hét 40 tudi da dang ky nghia vu
quéan su & ngach du bi cac hang 1, 2.

Cdn phan biét t6i pham quy dinh tai Diéu 260 Bo luat hinh su véi 161 dao
ngii quy dinh & Diéu 325. Trong trudng hgp quan nhan du bi bo trén trude khi dia
phuong bin giao cho don 'vi Quan doi thl hanh vi cfu thanh 01 khong chap hanh
lénh goi quan nhan du bi nhap ngii. Néu hanh vi ndy dugc thuc hién sau khi don
vi Quan doi da ti€p nhan, thi hanh vi s& c4u thanh t6i Dao ngd. N&éu hanh vi
khéng chdp hanh 1énh goi nhap ngi,... c6 1y do chinh dang thi khong bi coi 1a toi
pham.

3. V& mat chli quan, t6i pham dugc thuc hién do 16i ¢6 §. Ngudi pham 6
nhan thitc dugc hanh vi cia minh 12 trai phdp luat nhing van mong mudn thuc
hién hanh vi d6. Muc dich, dong co pham i rat khdc nhau nhung khéng phii ta
d4u hiéu bat budc cha ciu thanh t6i pham.

4. Chu thé ciia t6i pham nay chi c6 thé 1a c6ng dan Viét Nam dang & trong
Ita tudi phai thuc hién nghia vu quan su & ngach du bi theo quy dinh cta phip
luat: Cong dan nam gidi tir du 18 tudi dén 45 tudi, nir gidi tir dd 18 twdi dén hét 40
tudi dang ky & ngach quan nhan duy bi cic hang 1,2. 7

5. Vé hinh phat, diéu luat quy dinh ha1 khung hlnh phat:
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Khung co ban quy dinh hinh phat cai tao khéng giam gir d¢n ba nam hoac
phat th tir sdu thang dén ba nam, dugc dp dung doi vé6i truong hop pham toi khong
c6 tinh 1iét dinh khung tang ning.

-Khung tang nang quy dinh hinh phat th tr hai nam dén bay nam, ducc ap
dung d6i v6i ngudi pham toi thudc trudmg hop tu gay thuong tich hoac 16n hai cho
stic khoé clia minh hoéc trudong hgp 161 kéo ngudi khac pham 16i (Xem binh luan
Diéu 259). '

Diéu 261. Toéi lam trai quy dinh vé viéc thue hién nghia vu quan su

1. Nguoi nao lgi dung chitc vu, quyén han lam trdi quy dinh vé ddng ky
nghia vu qudn su, goi nhdp ngii, goi tdp trung hudn luyén, thi bi phat cdi tao
khong giam giit dén ba ndm hodc phat ti tir sdu thdng dén ba nam. |

2. Pham t6i trong thoi chién thi bi phat ti hr hai nam dén bdy nim.

3. Nguwoi pham t6i con cé thé bi cdm ddm nhiém chitc vu nhdt dinh tic mor
ndm dén ndm ndm.

*

1. Tou phafn nay xam pham truc tiép dén viéc thuc hién nghia vu quan su
cha cong dan, lam anh hudng dén nhiém vu xay dung nén quéc phong toan dan,
cong cudc xay dung va bao vé dat nudc. Toi pham nay duge quy dinh nhim dau
tranh phong va chéng céc hanh vi 1am trdi hodc can tr& viéc thuc hién nghia vu
quan sur ctia cong dan bdo dam cho cong dan thuc hién quyén va nghia vu thiéng
lieng clia minh 1a bdo vé Té quac Viét Nam XHCN, gido duc cho moi ngudi vé y
thirc va trach nhiém trong viéc xay dung nén qudéc phong toan dan.

2. Mit khich quan ctia t6i pham nay thé hién & hanh vi 1gi dung chirc vu
quyén han 1am trdi cic quy dinh vé diang ky nghia vu quan su; goi nhap ngii, goi
tap trung hudn. D4 13 hanh vi ctia ngudi ¢6 chitc vu, quyén han da loi dung chiic
vu, quyén han d6 dé€ khong thurc hién hoac thuc hién khotlg diing céc quy dinh vé
dang ky nghia vu quan su, goi nhap ngi, goi tap trung huén luyén trong Lual
nghia vu quan su, Phdp 1&nh vé luc lugng du bi déng vién va cdc van ban phidp
luat khac do Nha nudc ban hanh. Toi pham hoan thanh tir thai diém ngudi pham
t61 thure hién mot trong cdc hanh vi néu trén.
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3. Chu thé chia t6i pham ndy chi ¢6 thé 1a nhitng ngudi trong cic co quan
nha nudce hoic t6 chitc ¢é chic vy, quyén han nhat dinh trong viéc dang ky nghia
vu quan sy, goi nhap ngi hoac tap trung huan tuyén.

4. Vé mat chl quan, t6i pham nay dugc thuc hién do 15i ¢a y. Pong cu
pham 10i rat khic nhau. Néu nguoi lam wdi cdc quy dinh vé thuc hién nghita vu
quan sy d€ nhan loi ich vat chat thi hanh vi cdu thanh t6i nhan héi 16 duge quy
dinh tai Diéu 226.

5. V& hinh phat, diéu luat quy dinh hai khung hinh phat:

Khung co ban quy dinh hinh phat cai tao khong giam giilt dén ba nam hoac
phat t0 tir sdu thang dén ba nam, dugc 4p dung d6i véi trudng hgp pham t6i khong
6 tinh ti€t dinh khung tang nang.

Khung tang nang quy dinh hinh phat w tir hai nam dén bay nam, dugc ip
dung déi vé6i truong hgp pham téi trong thoi chién (Xem binh Inan Diéu 259).

Diéu 262. Toi can trd viéc thuc hién nghia vu quiui Sur

W, s\ At ? 7 oA - - ~ b, . - o~ .

1. Ngudi nao ¢’y can tro viéc ddng ky nghia vu qudn si, goi nhdp ngii, goi

tdp trung hudn luyén, thi bi phat cdnh cdo, cdi tao khé(ng glam giit dén hai nam
hodc phat tn tix ba thing dén hai nam.

2. Pham t6i trong truong hop loi dung chirc vu, quyén han hodc trong thot
chién, thi bi phat ti tit mét ndm dén ndm ndm.

*

1.Téi pham nay xam pham tryc ti€p viéc thuc hién nghia vu quan su cla
cong dan, 1am dnh hudng dén nhiém vu xay dung nén qudc phong toan dan, cong
cudc xdy dung va bio vé dit nude. Toi pham nily'duqc quy dinh nhim dau tranh
ngan chan cdc hanh vi 1Am trai hodc can tré viec thuc hién nghia vu quan sir cta
cong dan bao dam cho cong dan thuc hién quyén va nghia vu thieng liéng clia
minh bao vé& T8 quéc XHCN, gido duc cho moi ngudi vé ¥ thitc va trach nhiém
trong viéc xay dung nén quéc phong toan dan.

2. Mat khdch quan cla tC}i pham nay thé hién & hanh vi cdn rd viee dang
ky nghia vu quan sy, viéc thi hanh lénh goi nhap ngd, lenh goi tap trung huan
luyén.
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Can tr& viéc dang ky nghia vu quan su, viéc thi hanh iénh goi nhap ngg,
lénh goi tap chung hudn luyén la nhimg hanh vi gay kb!;l(’) kban, trd ngai cho viéc
dang ky, viéc gei nhap ngii, goi tap trung huan IU}’éf.lr. chia nhimg nguoi [ than
nhan (nhu bd me, v con, anh em...) hoac ban be, ngudi quen clia nhimng ngudi
thudc dién phai dang ky nghia vu quan su, phai chap hanh lénh goi nhap ngit hoac
lénh got tap trung hudn luyén. Nhimng hanh vi nay rat khéc nhau nhu: 18 chiic cho
con em minh (rén khoéi dia phuong, gidp nhiing ngudi nay tu gay thuong tich hoac
gay tn hai sic khoé dé trén tranh nghia vu quan sy ,v.v. Toi pham hoan thanh tir
thoi diém ngudi pham 161 thuc hién hién mét trong cédc hanh vi néu trén.

3. Chu thé cha toi pham nay [a ngudi tir di 16 tudi trd lén, ¢é nang luc trich
nhiém hinh su.

4. Vé mit chu quan, toi pham nay duge thuc hién do 16i ¢6 y. Pong ¢
pham t6i khong phai 1a ddu higu bét buoc. Trong thuc t&, dong co pham toi clia 16
nay c6 thé rat khic nhau: thuong con em minh phai vat va, gian khé hy sinh, lo so
khong c¢é ngudi lao dong, cham sdc gia dinh...

5. V& hinh phat, diéu luat quy dinh hai khung hinh phat:

Khung co ban quy dinh hinh phat canh cdo, cai tao khong giam gitr dén hai
'nam hod#c phat tit tir ba thdng dén hai nam, duge ap dung doi voi truong hop pham
t6i khong c¢6 tinh ti€t dinh khung tang nang.

Khung tang nang quy dinh hinh phat (0 (r mot nam dén nam nam, dugc dp
dung dé6i véi truong hgp pham 16i ¢6 tinh-1i€t dinh khung tang nang loi dung chirc
vu, quyén han hoac pham toi trong thi chién (Xem binh luan Diéu 259).

Piéu 263. Toi ¢6 ¥ lam 16 bi mat nha nudc; toi chiém doat, mua bin,
tiéu huy tai liéu bi mat nha nude

1. Nguoi nao ¢ y lam 19 bi mdt nha niuée hodc chiém doat, mua ban, tiéu
huy tai liéu bi mdt pha nude, néu khong thudc truong hop quy dinh tai Diéi 80
cua B¢ ludt nay, thi bi phat tit tir hai ndm dén bdy ndm.

2. Pham 161 gdy hdu qud nghiém trong thi bi phat m tir ndm nam dén muoi
nam. |

3. Pham t6i gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat ti tiv muot ndm dén mudi ldm ndm.
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4. Ngutoi pham toi con c6 thé bi phat tién tix muoi triéu dong dén mor 1ram
tri¢u dong, cdm ddm nhiém chitc vy, cdm hanh nghé hodc lam cong viéc nht

dinh 1t mot ndm dén ndm ndm.

*

1. T6i co y lam 16 bi mat nha nuéc; t0i chi€ém doat, mua bdn, tiéu huy tai
licu bi mat nha nudc truc ti€p xam pham ché do quy dinh vé bao quan vi gilr g
bi mat nha nuéc, xdm pham an toan cdc bi mat nha nudc. Khac vai 101 quy dinh
tai Dicu 327 B luat hinh su c6 déi tuong 1a bi mat quan su, tai ligéu bi matl quan
sur, doi tuong cua toi pham nay 1a bi mat nha nudc, tai liéu bi mat nha nudc.

D¢ xdc dinh bi mat, 1ai liéu bi mat ¢6 phdi [a bi mai nha nudce, tai licu bi
mal nhia nude can can ci vao quy dinh ctia co quan nha nudce cé tham quyén.

2. Vé mat khich quan cta t6i pham: Di€u 263 B luat hinh sy quy dinh hai
toi: Toi ¢6 ¥ 1am 16 bi mat nha nuéc va toi chiém doat, mua ban hoac tiéu huy tai
licu bi mat nha nudce. '

Mat khach quan cta t0i ¢d ¥ 1am 10 bi mét nha nudc thé hién & hanh vi lam
cho nguti khéac biét vé nhitng bi mat nha nudc. Hanh vi nay c6 thé 1a hanh dong
(nhu noi, gidi thiéu, cho ngudi khac ghi chép, sao chup,... cdc ndi dung thuoc bi
mat nha nuéc) hodc khong hanh dong (khong thuc hién hoac thuc hién khong
dung cidc quy dinh vé bdo quan, gilr gin, cdt giir bi mat nha nudc dé cho ngudi
khac biét cic noi 'dung thudc bi mat nha nudc).

161 pham hoan thanh & thoi diém nguti khong ¢6 trach nhiém biét duogc
cic noi dung bi mat nha nuéc.

Miit khich quan cia t0i chi€m doat, mua bdn hodc tiéu huy tai liéu bi mal
nhi nuée thé hién & hanh vi chi€m doat, mua ban hoac tiéu huy tai liéu bi mat nha
nuoe. )

Chi€m doat tai liéu bi méat nha nudc 12 hanh vi iam cho cac tai iiéu bi mat
nhi nuéc thodt ly khoi su quan 1y hop phap cha ngudi ¢6 trach nhiém va chuyén
sang ngudi pham 6. Hanh vi nay c6 thé 1a cudp, cudp giat, rom cap, lam dung
tin nhiém, lira dao,...

Mua bdn (i licu bi mat nha nudc 1a hanh vi dang tién, hién vat hoac i icl
vat chiat khie de trao doi cae (i ligu do. Chi can ¢o mol trong hat hanhi viz mua
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hoac ban la dii c4u thanh 16i pham nay. Khédc v6i hanh vi mua bdn (ai san thong
thuong, hanh vi mua ban tai liéu bi mat nha nudc khong nhat thi€t phai trao ai
liéu bi mat nha nudc cho ngudi mua, ma chi can nhan tién hodc thoa thuan véi
nhau vé viéc nhan ti€n va trao tai liu cho ngudi mua sao chép hodc xem Lai liéu
d6. Toi pham hoan thanh tir thei diém ngudi pham t0i thuc hién céc hanh vi noi
trén.

Tiéu huy tai liéu bi mat nha nisde 1a hanh vi 1am cho (&i liéu bi mat nha
nude mait han noi dung khong thé khoi phuc duge hoac tuy khoi phuc duce nhiung
rit klio khan, ion kém nhu dot (i liéu, dung hod chat tiéu huy 1ai liéu... Hau qua
cta hanh vi tiéu huy 13 1am m4t gid tri sir dung cia tai liéu. T6i pham hoan thanh
tir thoi diém x4y ra hau qua nay xay ra. ‘

Néu hanh vi ¢ y lam 1o bi mat nha nudc nham muc dich cung cap cho
nudc ngoai sir dgng-dé chong chinh quyén nhan dan s& cdu thanh 161 “gidn diép”
thco Diéu 80 B luat hinh su. Diéu 263 quy dinh nhiéu hanh vi pham toi khdc
nhau (chi€m doat, mua bdn, tiéu huy) déi véi mot loai d6i tugng 1a tai liéu bi mat
nha nudc. Vi vay, trudng hop ngudi pham 161 thuc hién nhiéu hanh vi ma chiing
lien quan chat ché véi nhau thi chi truy citu trach nhiém hinh sy vé mot 10i voi
ddy du cac hanh vi da thuc hién. Vi du, mot ngudi chi€ém doat rdi dem tiéu huy tai
licu bi mat nha nudc, thi bi truy citu vé t6i "chiém doat va tiéu huy tai licu bi mat
nha nudsc”.

3. Vé mat chi quan, t6i pham dugc thuc hién do 18j c6 y. Ngudi pham 16i
biét tal liéu la tai li¢u bi mat nha nuéc khi thuc hién hanh vi néi trén. Dong co
pham 9i 13 vu loi hodc dong co cd nhan khdc nhung khong phal 1a ddu hi¢u bat
budc. .

4. Chi thé cha t0i ¢6 ¥ Jam 16 bi mat nha nudc 13 ngudi cé trach nhiém biél
vé bi mat nha nudc. Con chi thé cha t6i chi€m doat, mua ban hoac tiéu huy 1ai
liéu bi mat nha nudc c6 thé 1a bat ky ngudi nao cé nang luc trach nhiém hinh su,
tir & 16 twdi trd 1én (khoan 1) hodc tir 4o 14 tudi ud 1én (khoan 2, 3).

5. Vé hinh phat, diéu luat quy dinh hai khung hinh phat:

Khung co ban quy dinh hinh phat td ti hai nam dé€n by nam, dugc dp dung
déi vdi trudmg hop pham t0i khong c6 tinh tiét dinh khung tang nang.

Khung tang nang ¢6 muc phat th tr nam nadm dén mudi nam dugc dp dung
d6i vdi truong hop pham t6i gay hau qua nghiém trong.
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Khung tang nang ¢6 muc phat tb tir mudi ndm dén mudi lam nam duoce dp
dung d6i véi truong hgp pham tdi gdy hau qua rat nghiém trong hodc dic big
nghiém trong.

Hinh phat bd sung c6 thé 4p dung cho t6i pham nay 13 hinh phat phat tién
tir 10 triéu dong dén 100 triéu dong, cdim dam nhiém chic vy, cadm hanh nghé
hoac 1am céng viéc nhat dinh tir mot nam dén nam nam.

~ Diéu 264. Toi v6 y lam 16 bi mat nha nudc, t6i lam mat fai licu bi mat
nha nudc

I. Nguoi ndo vo y lam 1o bi mdt nha nude hode lam ndr tai lidu bi nuit nha
mude, thi bi phat cdi tao khéng giam giit dén ba ndm hodc phat i tiv sdu thing
dén ba ndm.

2. Pham t$i gdy hdu qud nghiém trong thi bi phat tit tiv hai ndm dén bdy
nam.

3. Nguoi pham 16i con cé thé bi cdm ddm nhiém chitc vy, cdm hanh nghé
hodc lam céng viéc nhdt dinh tiy mét nam dén ndm ndm.
# *
*

1. Khich thé cla t6i vo § 1am 16 bi mat nha nudc; t0i lam mét tai lieu bi
mit nhiy nude gidng hodn toan vai khdch thé cha 16i pham duge quy dinh tai Dicu
263 (Xem binh luan Diédu 263).

2. Diéu 264 B¢ luat hinh su quy dinh hai t6i doc lap: t6i vo ¥ 1am 16 bi mat
nha nudce va toi mdt tai lieu bi mat nha nuée. "

Mt khach quan cha t6i vo ¥ 1am 16 bi mat nha nuéc thé hién & hanh vi
khong thuc hién ding cic quy dinh vé phong gian, bao mai lam cho nguti khic
bi¢l vé nhitng bi mat nha nudc. Hanh vi ndy <6 thé thuc hién bang hanh dcj)ng (nhu
do vui chuyén véi ban be, ngudi quen khi udng bia, rugu...da ndi ra nhiing van dé
thudc bi mat nha nuéc nhdm khoe khoang, dé cao minh) hoac khong hanh dong
(khong thuc hién ding cic quy dinh vé giit gin, bdo vé& bi mat nha nuéc dé cho
ngudi khic biét, mac du ngudi pham t6i khong mong mudn cho ngudi khic biél
bi mat dé).

Mat khdch quan cha t6i Am ma4t t3i liéu b mat nha nudc dugc thé hién &
hanh vi vi pham céc quy dinh vé sir dung, van chuyén va bao quan tai licu bi mat
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nha nude 1am cho Lai liéu bi mat nha nudce thoat ly khoi sy quan 1y cla ngudi duogc
giao i lidu d€ sir dung, bdo quén hodc van chuyén. Toi pham duge coi li hoan
thanh tir thoi diém x4y ra hau qua tai liéu bi mat nha nudc bi m4t va hau qua dé 1a
do hanh vi vi pham céc quy dinh vé st dung, bao quéan hoac van chuyén tai lieu
tryc 1iép gay ra. |

3. Vé mat chit quan, toi pham dugc thuc hién do 16i vo y.

4. Chui thé cha t0i vo ¥ 1am 16 bi mat nha nuéc 1a ngudi c6 trach nhiém biét
vé bi mat nha nudc. Con chi thé cha toi lam mat tai liéu bi mat nha nudc 1a ngudi
duoc giao sir dung, bao quan hodc van chuyén tai liéu bi mat nha nudc.

5. V¢ hinh phat, diéu luat quy dinh hai khung hinh phat:

Khung co ban quy dinh hinh phat cdi tao khong giam gitr dén ba nam hoac
phat tb tir sdu thadng dén ba nam, duge ap dung d6i véi trudmg hop pham 101 khang
c6 linh ti€t dinh khung tang nang.

Khung tang nang quy dinh hinh phat td tir hai nam dén bay nam, duoc «p
dung doi véi truong hop pham (i gady hau qua rat nghiém trong hoac dac biél
nghiém trong. | |

Hinh phat bd sung c6 thé ap dung cho ngudi pham t6i 12 hinh phat cam
dam nhiém chic vu, cAm hanh nghé hodc lam cong viéc nhat dinh 1ir mot dén
nam nam.

Diéu 265. Toi gia mao chiic vu, cap bac

Nguoi nao gid mao chitc vy, cdp bdc thic hién hanh vi trai phap lug, thi
bi phat cdi tao khong giam gi dén hai ndm hodc phat t tit ba thdng dén hai
nam. ‘

*

1. Toi pham nay tryc ti€p xam pham dén hoat dong binh thudng va uy tin
cla co quan nha nudc, 18 chitc, xam pham lgi ich cia Nha nudc, cdc 16 chirc va
clia cong dan. '

2. Mat khdch quan cba t61 pham nay thé hién & hanh vi gid mao chic vu,
ciip bac. Hanh vi nay c¢6 thé dugc thé hién dudi cdc hinh thic khac nhau: néi (1
xung), viét, sir dung gidy t0, trang phuc, phi hiéu, quan ham,... Nhimg hanh vi
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nay chi cau thanh 161 pham khi duogc thuc hién nhim tao ra cdc diéu kién thuan loi
dé ngudi pham 101 c6 thé thuc hién d& dang hon hanh vi trdi phdp luat. Vi dy,
ngudi pham toj gia danh 1a diéu tra vién hodc cdnh sdt giao thong dang lam nhiém
vu dé diéu tra hodc kiém tra, hach sich doi héi 10; gid mao gidm ddc di lién he
mua ban dé thu loi b4t chinh; gid mao 1a nhan vién thu€ vu dé thu thué...

Chirc vu néu trong Diéu luat nay duge hiéu theo nghia rong, bao gém chitc
vu do b3 nhiem, do bau cir, do hgp déng hoic theo cdc hirh thic khac. Nguoi ¢6
chirc vu cé thé dugc hudng luong hodc khéng dugc hu&ng luong, dugc giao thuc
hién mot cong vu nhat dinh va cd nhitng quyén han nhét djnh khi thuc hién cong
vu d6: nhur nhan vién cdnh sdt, thanh tra giao théng, chi tich cong doan, gidm doc
xi nghiép,... |

Cap bac la nhitng ngach, bac chuyén mon gan voi nhiing quyén han, trich
nhicn nhat dinh duge cde co quan nhi nuée ¢6 thdm quyén bé nhicn, phong tung
dugc thé hién theo quan ham, phi hiéu v.v. nhu thiéu 4, dai .uy, kiém sat vién
trung cap, cao cdp,... Toi pham dugc coi 1 hoan thanh khi ngudi pham t0i c6 hanh
vi gia mao cap bac, chic vu va thyuc hién cdc hanh vi trdi phap luat. Néu hanh vi
trai phip luat cdu thanh t6i pham ddc lap, thi ngudi gid mao cdp bac, chiic vu bj
(ruy ciu trach nhiém hinh sy vé hai 161 t6i gia mao cdp béc, chifc vu va 10i tuong
tng. | ’

3. V& mat chii quan, toi pham dugc thyc hién do 16i ¢6 §.

4. Chi thé cha to6i pham nay 12 ngudi tir di 16 wdi 1rd 1én, ¢6 nang luc trich
nhiém hinh su.

5. V& hinh phat, diéu luat quy dinh mét khung hinh phat ¢6 mic cdi tao
khong giam giif d€n hai nam hoac phat t tir ba thdng dé€n hai nam.

Diéu 266. Toi sira chira, sir dung gidy chimg nhan va cac tai liéu cta co.
quan, té chirc |

1. Ngudi nao st chita, lam sai léch ndi dung ho chiéu, thi thic, ho khdu,
ho tich hodc cac logi gidy chimg nhdn va tai ligu khdc cia co quan, 16 chirc ‘vd si
dung gidy to d6 thuc hién hanh vi trdi phdp ludt gay hdu qud nghiém trong hodc
dad bi xit phat hanh chinh vé hanh vi nady ma con vi pham, thi bj phat cdnh cdo,
phat tién tir mot triéd ddng dén mudi triéy ddng, cdi tao khdong giam giit dén ba
ndm hodc phat t tie séu thang dén ba ndm. -
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2. Pham t6i thuéc mot trong cdc truong hop sau ddy, thi bi phat 1 tie hai
ndm dén ndm ndm:

a) Co 18 chite;
b} Pham t6i nhiéu ldn;
¢) Gay hdu qua rdt nghiém trong hodc ddc biét nghiém trong.

3. Newoi pham (61 con co thé bi phat tién e mot triéu dong dén nam triéu
ding, cdm ddm nhiém chitc vy, cdm hanh nghé hodc lam céng viéc nhat dinh nr
maot ndm dén ndm ndam.

*

1. Toi pham nay truc ti€p xam pham dén trat ty quan 1y hanh chinh, xam
pham dén su hoat dong binh thudng va uy tin cGa cdc co quan nha nudc, 18 chirc,
xam pham céc loi ich ctia Nha nudc, cac té chifc va cha cong dan. Toi pham nay
dugc quy dinh nham ddu tranh phong va chdng céc hanh vi sita chifa, sir dung cac
giay ching nhan, tai liéu clia co quan nha nudc, t8 chirc, bao vé phap ché XHCN,
nang cao hiéu lyc quan ly Nha nude, bdo vé lgi ich clia Nha nudc, 16 chuc, cic
quyén va loi ich hop phdp cia cong dan.

2. Mt khich quan clia toi pham nay thé hién & mot trong cac hanh vi sau:
Sira chira, 1am sai 1énh néi dung gidy chimg minh, ho chiéu, gidy ching nhan ho
tich, ho khdu hodc gidy chimg nhan khdc cla co quan nha nudc, 16 chic xa hoi vi
str dung gidy t& d6 thuc hién hanh vi trdi phdp luat.

Sira chita gidy ching minh, ho chi€u,... 13 hanh vi tdy xo4 (bang co hoc
hoac hoa chét) cac ndi dung trong gidy t& that va thay vao dé cic ndi dung moi
(nhu ho tén, ngay thdng nam sinh, qué quan...).

Lam sai léch noi dung cdc loai gidy t trén 12 hanh vi theém hoac bdt (biang
s hoiic biing chir) vilo cic ndi dung ban ddu da ghi trong cic gidy (& that. Vi du,
ho chi€u c6 gid trj xudt canh dén hét ngdy 01-02-1997 nhung da ghi them sd
thanh ngay 31-02-1997. '

Gidy chitng nhan khédc cla co quan nha nudc, t8 chitc néu trong Diéu luat

nay bao gédm nhiéu loai nhu gidy ching nhan dang ky 616, xe may, gidy phép lii

xe co gioi, gidy dang ky két hon, gidy chimng minh, khai sinh, thé thuong binh,
bing 1t nghiép, chumg chi cdc loai,...
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Cac hanh vi sira chira gidy to néu trén chi bi truy ciiu trdch nhiém hinh su
theo Diéu 266 néu ngudi pham 6i sir dung cac gidy tor gia d6 dé thuc hién hanh vi
trii phap luat. Néu hanh vi trdi phdp luat d6 cau thanh 16i doc lap, thi ngudi gia
mao va sir dung gidy t& gia d6 bj truy ctiu trach nhiém hinh su theo nguyén tic
pham nhiéu t¢i (vi dy, mot ngudi 1am ho chi€u gia va ding ho chiéu do dé di ra
nudc ngoai s& bi truy ciu trach nhiém hinh su vé hai toi theo Diéu 266 va Diéu
274).

Ca quan nhi nudc, 16 chiic néi trong Didu Wt ndy bao gdm cic co quan
nhi nudc, c4c té chire chinh tri, chinh tri xd hoi, kinh €,... dugc thanh lap theo
ding quy dinh cba phép luat. Néu ké pham tdi gia mao cdc con dau, gidy (o cla
mot co quan nha nudc, t6 chifc khong cé that hodc da bi giai- thé thi hanh vi do
vin bi truy ciu trdch nhiém hinh su theo Diéu 266 B¢ luat hinh su. Toi pham
dugc coi 1a hoan thanh khi ngudi pham t6i thuc hién mat trong céc hanh vi néu
trén va sir dung cdc gidy 1o d6 dé thuc hién hanh vi trdi phap luat.

3. V& mit chii gquan, t06i pham nay duoc thuc hién do 161 ¢6 §.

4. Chii thé clia t6i pham nay c6 thé 12 bét k¥ ngudi ndo tir dii 16 tudi trd kén
¢6 nang luc trach nhiém hinh su.

5. Vé hinh phat, di¢u luat quy dinh hai khung hinh phat;

Khung co ban quy dinh-hinh phat tién (& mot trig¢u ddng dén mudi (ricu
déng, cai tao khong giam giir dén ba ndm hodc bi phat (U tir sdu thing dén ba
nam, dugc ap dung doi vai trudng hop pham to1 khéng c6 tinh tiét dinh khung
tang nang.

Khung tang nang quy dinh hinh phat ti tir hai ndm dén nam nam, dugc ap
dung d6i vGi trudng hop pham t0i ¢6 td chitc; pham toi nhiéu ldn; trudng hop
pham 16i gay hau qua rat nghiém trong hodc déc biet nghiém trong.

Hinh phat b8 sung c6 thé 4p dung cho ngudi pham t61 12 hinh phat phat tién
tir mot triéu déng dén muodi triéu déng, cdm dam nhiém chitc vu, cAm hanh nghé
hoac lam c6ng viéc nhét dinh tir mot nam dén nam nam.

Diéu 267. Toi lam gia con ddu, tai liéu clia co quan, t6 chiic

. Nguoi nao lam gid con ddu, tai liéu hodc gidy 10 khdc ciia co quan, 10
chite hodc st dung con ddu, tai liéu, gidy 1o dé nhdm lita doi co quan, 16 chicc
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hodc cong dan, thi bi phat tién tir ndm triéu dong dén ndm muoi triéu dong hoac
bi phat ti tir sdu thdng dén ba ndm.

2. Pham toi thuéc mét trong cdc triong hop sau ddy, thi bi phat ti 1iv hai
nam dén nam ndm:

a) Cé to chiic;

b) Pham t6i nhiéu lan;

¢) Gay hdu qud nghiém trong;

d) Tdi pham nguy hiém.

3. Phant 16i gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat ti tr bon ndm dén bdy ndm. ‘

4. Ngudi pham 16i con cé thé bi phat tién tir ndm triéu déng dén nam nui
triéu dong.

*

1. Toi pham iryc ti€p xam pham trat ty quan 1y hanh chinh, xam pham sy
hoat dong binh thudng va uy tin cha cic co quan nha nudc, 18 chitc, xam phani
céc loi ich cha Nha nudc, cha cic té chifc va clia cong dan.

2. Mit khach quan cha t6i pham nay duge thé hién & hanh vi lam gia con
ddu, 12i hiéu, gidy 1 khac cba co quan nha nudc, 18 chic hoac hanh vi sir dung
con dau, tai liéu, gidy t& khac dé (nham lira d6i co quan nha nudc, 16 chitc hoac
cong dan).

Lam gia con dau, tai liéu hoac gidy to... 1a hanh vi tao ra con ddu, 1ai liéu,
gidy (o giong nhu that bang phuong phép, thi doan khéic nhau.

Sir dung con ddu, tai li¢u, gidy t& gid 1a hanh vi dung cidc thi dé vao mat
muc dich nhét dinh. '

Hanh vi [am gia hoac sir dung con dau, tai liéu, gidy t& gia chi bi truy citu
trach nhiém hinh su theo Diéu 267 néu nguoi pham to1 thuc hién cac hanh vi nay
nhiim muc dich lira déi, thuc hién hanh vi trdi phdp luat. Néu nguoi lam gia cic
gidy 1o ndy khong ¢6 muc dich sir dung chiing dé thuc hién hanh vi trai phap luai
hoac tuy ¢é sir dung cac gidy t& dé nhmg dé thyc hién hanh vi ¢6 lgi cho xd hoi
(bat 10i pham, ngan chan hanh vi pham t¢i clia nguoi khic,...) thi hanh vi khong
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ciu thanh t6i pham. Néu hanh vi trai phap luat dé ciu thanh t6i doc [ap thi ngudi
pham toi bi truy ctu trach nhiém hinh su theo nguyén tic pham nhiéu 16i.

Hanh vi 1am gia con ddu, tai liéu, gidy t&.. ¢6 thé duoc thuc hién bing cic
hinh thifc v phuong phap khdc nhau nhu khéc, tram 16,...; in, vé, pha 10, ...

Co quan nha nudc, t8 chic néi trong Diéu luat nay bao gobm cac cu quan
nha nudc, cic té chuc da dugc thanh 1ap theo diing céc quy dinh cta phap luat
Vit Nam. '

Néu ngudi pham ti lam gia con déu, tai liéu, gidy to clla mot co quan nha
nudce, t8 chitc khong c6 that hodc da bi giai thé thi hanh vi d6 vén cau thanh 16
quy dinh tat Diéu 267. Toi pham dugc coi 1a hoan thanh khi ngudi pham 1di thue
hién mot trong cdc hanh vi néu trén nham lira d6i co quan nha nudc, (6 chirc hoac
cong dan.

3. Vé mat cha quan, tdi pham dugc tht_rc hién do 18i ¢8 y. Muc dich nhim
ltra doi co quan nha nudc, té chifc hodc cong dan 1a dau hiéu bat budc trong cau
thimh ¢t 101 pham nay. Pong co phamn 101 ¢6 thé la w igi hoac dong cu ci nhan
khic nhung khong phai 12 dau hiéu bit buoc.

4. Chli thé cla t0i pham nay la bat k¥ ngudi du 16 tudi trd 1én, c6 nang luc
trach nhiém tinh su.

5. V& hinh phat, diéu luat quy dinh ba khung hinh phat:

Khung co ban quy dinh hinh phat tién tr nam triéu déng dén nam muol
tri¢u dong hoac bi phat th tir sdu thang dén ba nam, dugc ap dung déi véi truong
hop pham t6i khong c¢6 tinh tiét dinh khung tang néang.

Khung tang n@ng c6 mic phat b tir hai nam dén ndm nam, dugc dp dung
déi véi trudmg hop pham 6i ¢6 16 chic; pham toi nhiéu Idn; pham 16i gay hau qui
nghi¢im tong hoac ai pham nguy hlem

Khung tang nang c¢é mic phat t tir b6n nam dén bay nam, dugc dp dung

doi vai truong hop pham t6i gdy hau qua rat nghiém trong hoac dac biét nghiem
lrong.

Hinh phat bd sung c6 thé dp dung cho ngudi pham t6i 1a hinh phat tién tir
nim triéu déng d€n nam muoi triéu dong.
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Diéu 268. Toi chiém doai, mua ban, tiéu huy con dau, tai lieu cia co
quan nha nuéc, té chic xa hoi

1. Nguoi nao chiém doat, mua ban, tiéu huy trai phép con ddu, tai liéu cuu
co quan nha nide, 16 chitc xa hoi khong thudc tdz"h'_éu bi mdt nha nuoc hodge bi
mdt coéng tdc, thi bi phat tién tx mét triéu dong dén muoi riéu dong, cdi tas
khong giam giit dén hai ndm hodc phat ti tix ba thang déen hai nam.

2. Pham tgi thuéc mot trong cdc truong hgp sau dady, thi bi phat ti tiv mot
ndm dén ndm ndm:

«) Co 1o chite;

b) Gay hdu qud nghiém trong, rdt nghiém trong hodc ddc biét nghiém
trong;

c) Tai pham nguy hiém.

3. Nguoi pham ti con cé thé bi phat tién tix mot triéu dong dén nam triéu
dong, cdm ddm nhiém chitc vy, cdm hanh nghé hodc lam céng viéc nhat dinh v
mot ndm dén ndm ndm.

&

. Toi pham nay truc ti€p xam pham trat ty quan ly hanh chinh, gay thict
hai cho hoat dong binh thudmg cla co quan nha nudc, 6 chiic xa hoi ciing nhu
cho quyén va loi ich hop phdp ctia cong dan.

2. Didu luat nay quy dinh ba t9i doc 1ap: chi€ém doat, mua bén, tiéu huy con
ddu, tai liéu cha co quan nha nuédc, 16 chitc xa hoi. Mat khich quan cla cic 10i
nay thé hién & hanh vi chi€ém doat, mua bin hoac tieu huy con dau, tai liéu cla co
quan nha nudc, t6 chirc xa hoi.

Chi¢im doat con dau, tai 1iéu cha co quan nha nudc, 18 chire xa hoi ¢6 1he
dugc thuc hién bang thit doan khac nhau (dung vii luc, 1én liit, lira doi...)

Mua bdn con déu, tai liéu cla co quan nha nuéc, (8 chide xa hoi la hanh vi
trac déi dudi moi hinh thire (bang tién mat hoac bang hién vat) cac tai lieu, con
diu cha co quan nha nudc, 16 chirc xa hoi.

Tiéu huy con d4u, tai liéu cha co quan nha nudc, 18 chiac x3 hoi 1a hanh vi
lam mat hoan toan gi4 tri sir dung clia con diu, tai liéu do. |
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Tai liéu cta co quan nha nudc, t6 chitc xa hot néu trong Dicu 268 14 bai ky
do vau ndo durge ding tam can cif dé xdc dinh cdc su kién ¢6 y nghia phip ly. bo
¢6 thé 12 cdc tai liéu do cdc co quan nha nudc, 6 chifc xa hoi ban hanh, cung cép
(cdc gidy ching nhan, quyét dinh, bio cdo,...) hoac cic loai gidy 1o, tai liéu do
ngudi c6 thdm quyén thu thap, xdc lap hodc do cong dan cung cdp (bién ban
khdm nghiém hién trudng, bién ban 14y 10i khai nhan ching, bi can, bi cdo, cac
vat chiing thu thap dugc vé vy dn...). Céc tai liéu, con dau nay dugc luu giir trong
¢ quan nha nudc, 10 chitc xa hoi hoac tuy & ngoai cdc co quan, 16 chdc nay
nhung duoc nhitng ngudi ¢6 chiic vu quyén han quan 1y khi thi hanh céng vu (h6
s vu dn dang dugc diéu tra vién quan Iy dé tién hanh cdc hoat dong diéu tra).

3. V& mat chi quan, toi pham nay dugc thuc hién do 18i 6 §.

4. Chii thé clia 16i pham nay 13 ngudi di 16 twdi ud 1én, c6 nang luc trach
nhiém hinh su.

5. V& hinh phat, diéu luat quy dinh ba khung hinh phat:

Khung co ban quy dinh hinh phat tién tir mot triéu déng dén mudi triéu
dong, cai tao khong giam giir dén hai nam hodc bi phat 0 tir sdu thang dén ba
nam, dugc 4p dung d&i véi trudng hop pham t0i khong c6 tinh tiél dinh khung
tang nang. |

Khung tang nang c¢6 mic phat t tir hai ndm dén nam nadm dugc dp dung
d6i vGi Lrudng hgp pham tdi ¢6 16 chifc; 14i pham nguy hiém; gay hau qua nghiem
trong, rat nghiém trong hoac dac biét nghiém trong. ‘

Truong hop gay hau qua nghiém trong, rit nghiém trong hoac dic biél
nghicin trong 1 trudmg hap do con dau hoac tai licu bi chi€ém doat, mua bin hoac
ticu huy ma hoat dong cia co quan nha nudc, 18 chifc xa hoi bj dinh ré khong 1hé
thuc hién duoc binh thudng...

Hinh phat bd sung c6 thé dp dung cho ngudi pham 16i 1a hinh phat phat tién
(ir mot triéu dong dén nam triéu déng, cdm dam nhiém chidc vy, cdm hanh nghé
hoac 1am cong viéc nhat dinh tr mot nam dén ndm nam. '

Diéu 269. Toi khong chip hanh ciac quyét dinh hanh chinh cia co quan
nha nuéc c6 tham quyén vé viéc dua vao co s& gido duc, co sé chita bénh,
quan ché hanh chinh

' ? ~

Ngitol nao ¢6 'y khéng chdp hanh quyét dinh hanh chinh cua co quan nha

nigde o tham quyén vé viée dita vao co sd gido dyc, co so chita bénh, qudn cheé’
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hanh chinh imdc dis dd bi dp dung cdc bién phdp cudng che cdn thiét, thi bi phat
tu e sau thang dén ba nim.

1. Cac bién phdp cudng ché hanh chinh 12 mét tronk nhitng bién phdp quan
1y ¢6 ¥ nghia quan trong trong viéc bao vé an ninh chinh fr';, 'trét tir an toan xa hoi.
Céc hanh vi khong chdp hanh cic quyét dinh hanh chinh vé viéc dua vao co s
gido duc, co s& chita bénh, quan ch€ hanh chinh tryc tj€p xam pham dén irat wr
quan 1y hanh chinh, lam gidm hiéu luc quan 1y Nha nudc.., Toi pham nay dugc
quy dinh nhdm bao dam cho cdc quyét dinh clia ca quan hanh chinh Nha nudc ¢6

thdm quyén dugc chdp hanh nghiém chinh, glu gin an th chinh tri, trat tr an
toan xa hoi.

2. Miat khach quan cta t0i pham nay thé hién & harnh vi khéng cha’p hanh
quyét dinh hanh chinh cha co quan nha nuéc c6 thdm quyén vé viéc dua vao co s
gido dyc, co s& chira bénh, quén ché hanh chinh, B4 fd thé 13 hanh vi cf tinh
khong chdp hanh quyét dinh hanh chinh di nhan du'dc hoéc 12 hanh vi tr6n trdnh

viéc chap hanh hoic vién ra céc 1y do khong chinh déng tri hodn viéc cha'p hanh
quyét dinh .v.v,

Quyét dinh hanh chinh néu trén phal 13 quyé’t dihh hanh chinh hgp phép,
tic 12 do céc co quan nha nudc c6 thim quyén 4p dung theo ding cdc quy dinh
cha phip luat. Trong trudng hop ngudi phdi chdp hanh cha ring quyét dinh vé
viéc dua vao co sd gido duc, co si chita bénh hodc quan ch€ hanh chinh 12 khong
ding phap luat thi c6 quyén khién nai d6i v6i quyét dinh d6. Néu co quan c6
thdm quyén vin khong thay d6i quyét dinh thi c6 quyén khdi kién ra Tod 4n hanh
chinh nhung trong thoi gian chd Toa 4n hanh chinh giai quyél vin phai chap hanh
quyét dmh do. - b

Néu ngudi phai chdp hanh dung vii Iyc hodc de doa ding vil luc dol vGoi
ngudi ¢6 trach nhiém thi hanh quyét dinh hanh chinh néu trén, thi ngudi vi pham
con bi xir 1y vé t6i chéng ngudi thi hanh cong vy. Can phan biét hanh vi khong
chdp hanh quyét dinh vé quan ché hanh chinh véi hanh vi khong chép hanh hinh
phat bd sung “quéan ché” dugc quy dinh tai khoan 2 Diéu 28 Bo luat hinh su.
Trudng hop ngudi bi 4n khong chap hanh quyét dinh da cé hiéu lyc phdp luat cua
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Toa 4n vé quan ché c6 thé bi truy cifu trich nhiém hinh sy vé toi “khong chip
hanh 4an” theo Diéu 304 B6 luat hinh suy.

Hanh vi khong chdp hanh quyét dinh hanh chinh néu trén chi bi truy citu
(rich nhiém hinh sy khi trude d6é nguti phai chdp hanh di bi dp dung cic bién
phép cudng ch€ cén thiét.

3. V& mat chii quan, t6i pham dugc thuc hién do 16i c6 y.

4, Cha thé cha t6i pham nay 1a ngudi tir do 16 wdi (rd 1én, c6 nang luc
trach nhiém hinh su, dang bi 4p dung va phai chip hanh quyét dinh hanh chinh.

5. V& hinh phat, diéu luat quy dinh mot khung hinh phat w tir sdu thang
dén ba nam.

Picu 270. Toi vi pham cac quy dinh vé quan Iy nha & |
1. Ngudi nao chiém dung ché J, xdy dung nha trdi phép, da bi xit phat
hanl chinh vé hanh vi nay hodc da bi két dn vé tdi nay, chua dicoc xod an tich ma

con vi pham, thi bi phat cdi 1go khdng  giam giik dén hai ndm hodc phat ti 4 bu
thdang dén hai ndm.

Nha &, cong trinh xdy dung trdi phép cé thé bi dé bé, trung mua hodc tich
thut.

2. Ngwoi pham 16i con cé thé bi phat tién t ndm triéu dong dén ndm muvi
triéu dong.

*

1. Quan Iy nha & ciing nhu quan 1y viéc xay dung nha & theo ding céic quy
dinh clia phédp luat 12 nham bdo vé trat tu phdp luat trong linh vuc quan Iy vi xay
dung nha & theo quy hoach va k&€ hoach thdng nhat, bio vé quyén s& hitu nhi &
cta Nha nudc, clia cdc t8 chifc va cha cong dan, giif gin trat tu an toan xa hai. Toi
vi pham cac quy dinh vé quan 1§ nha & truc ti€p xam pham trat tr quan 1y hanh
chinh trong linh vuc quan ly va xay dung nha 0.

~ 2. Mat khich quan cha toi pham nay thé hién & hanh vi chi€ém dung chd &
hoac xay dung nhﬁ trai phép.

Chié€m dung chd & 12 hanh vi ding tht doan khong hop phap chiém ché &
thugc s& hitu chia Nha nuéc, cic t6 chitc hodc clia cong dan. Chd & bao gém nha 9,

-
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cong trinh phu va phén dat dang sir dung gén lién v6i nha &. Cac tranh chap phd
sinh tir hop déng thué nha thudc s& hiu ca Nha nudc hay cua v nhan gila nguoi
sa hiru va ngudi thué nha dugc gidi quyét theo phdp luat dan su va cdc quy dinh
cba Nha nudc vé thué nha. Trudng hop da cé ban an hoac quyét dinh da c¢é hiéu
lyc ctia Tod 4n vé tranh chdp nha & ma duong su khong chdp hanh thi ¢6 thé bj
truy ctfu trach nhiém hinh sy theo Diéu 304 Bo luat hinh su vé (6i “khong chip
hanh dn”.

Xay dung nha trdi phép bao gém nhi€u trudng hgp khdc nhau. D6 ¢6 thé 1a
trudng hop xay dung nha trén phdn dit khong thudc quyén sir dung ciia minh
hoac xay dung nha khong c6 gidy phép xay dung hoac tuy cé gidy phép xay dung
nhung khi thi cong lai xay dung khong diing vdi gidy phép.

Hanh vi chiém dung chd & ciing nhu hanh vi xay dung nha trai phép chi cau
thanh 191 pham néu trudc dé ngudi vi pham da bj xir 1y hanh chinh vé hanh vi hay
hodc di bi két 4n vé t6i nay, chua duge xo4 an tich ma con vi pham.

3. Vé mit chu quan, t6i pham dugc thuc hién do 16i ¢6 y.

4. Chi thé cha toi pham nay 1a ngudi tir do 16 tudi trdr 1én, ¢é nang by irich
nhiém hinh sy. ‘

5. Vé hinh phat, diéu luat quy dinh mot khung hinh phat cai tao khong
giam giir dén hai nam hodc phat u tir ba thang dén hai nam.

Hinh phat b3 sung c6 thé 4p dung cho ngudi pham t6i 13 hinh ph'c_u tién tir
nam triéu déng dén nam muoi triéu déng.

Diéu 271. Toi vi pham cac quy dinh vé xuat ban, phat hanh sach, bio,
dia Am thanh, bang am thanh, dia hinh, bang hinh hoac cac 4n pham khac

1. Nguoi nao vi pham cdc quy dinh vé xudt bdn va phat hanh sdch, bdo,
dia am thanh, bdng dm thanh, dia hinh, bang hinh hodc cdc an phdm khac, thi bi
phat ednh cdo, phat tién tir mudi tricu dong dén mot trdm triéu dong, cdi tuo

khong giam giit dén mot ndm hodc phat ti tit ba thang dén mét nam.

2. Nguoi pham t6i con cé thé bi phat tién tx muci triéu dong dén  nam
micoi tridéu déng, cam ddm nhiém chicc vu, cdm hanh nghé hodc lam céng viéc
nhat dinh tie mot ndm dén ndm ndm.
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1. Sach, béo, dia am thanh, bang 4m thanh, dia hinh, bang hinh hoac cdc an
phdm khac 12 mot trong cdc loai phuong tién thong dai ching, gilf vai trd rat quan
trong trong cong tac tuyén truyén, gido duc chinh tri tu tudng, nang cao trinh do
- dan tri va y thirc phép luat cho céc tdng I6p nhan dan. Toi pham dugc quy dinh
diéu luat nay truc ti€p xam pham trat tu quan 1y hanh chinh trong linh vuc hoal
dong xudl ban va phét hanh sich, bdo va cdc 4n phdm khic.

2. Mat khach quan cia t¢i pham nay thé hién & hanh vi vi pham quy dinh
trong cdc van ban phap luat cha Nha nudc (Luat bdo chi ngay 2-1-1990, Luat xuat
ban ngay 19-7-1993,...) vé xu4t ban, phét hanh sich, bio, dia 4m thanh, bang am
thanh, dia hinh, bing hinh hoac ciac 4n phdm khac nhu vi pham quy dinh vé noi
dung thong tin trén bio chi, xuyén tac, vu khong,...; xuat ban, phat hanh khong co
gidy phép hoac khong ding v4i ndi dung ghi trong gidy phép; xudt ban; phat hanh
céc 4n phdm da c6 quyét dinh thu héi, tich thu, cdm Juu hanh;...

3. Vé mat chi quan, t6i pham dugc thuc hién do 18i ¢d y. Pong co pham 161
c6 thé 1a tu toi hoac dong co cd nhan khac. N&u hanh vi vi pham cic quy dinh vé
xudt ban va phat hanh sich, bdo va cdc 4n phdm khdac nhdm muc dich chdng
chinh quyén nhan dan thi bi truy ctu trach nhi€ém hinh su vé tdi “tuyén fruyén
chéng Nha nude Cong hoa XHCN Viét Nam” theo Diéu 88 Bo luat hinh su nam.

4. Chi thé cha t6i pham nay 12 ngudi tir 40 16 tudi tr& 1én, ¢6 nang luc trach
nhiém hinh su. ' '

5. V& hinh phat, diéu luat quy dinh mot khung hinh phat canh cdo, phat tién
lr mudi trieu ddng dén mot tram triéu déng, cai tao khong giam gii dén mét nam
hoac phat ti1 tir ba thang dé€n mot nam.

Hinh phat b3 sung c¢6é thé dp dung cho ngudi pham (¢i [a hinh phat phat tién
Wr mudi triéu déng dé€n nam muoi triéu déng, cAm dam nhiém chitc vu, cdm hanh
nghé hoac 1am cong viéc nhat dinh tir mét ndm dén nam nam.

Diéu 272. Toi vi pham cic quy dinh vé bao vé va sir dung di tich lich
sir, van hod, danh lam, thing canh gay hau qua nghlém trong

1. Nguwoi ndo vi pham cdc quy dinh vé bdo vé va sit dyng cde di tich lich su,
van hod, danh lam, thdng cdnh gdy hdu qud nghiém trong hodc dd bi xit phat
hanh chinh vé hanh vi nay hodc dd bi két dn vé tgi nay, chua duoc xod an tich ma
con vi pham, thi bi phat cdnh cdo, phat tién tx hai triéu dong dén hai nucoi triéu
dong, cdi tao khong giam giit dén ba ndm hodc phat tir tir ba thang dén bu ndm.
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2. Pham 1)1 trong truong hop gdy hdu qud rat nghiem trong, dic biér
nghiém trong, thi bi phat t tiv hai ndm dén bdy nam.

#* *

*

I. Céc di tich lich sir - van hod, danh lam, thang canh dugc co quan nha
nude ¢6 thdm quyén cong nhan theo quy dinh cba phép luat 1a di san van hod dan
e, la von quy ¢6 gid tri rat I6n vé van hod, lich sir vit tinh than cta dat i
Vice xam pham cdc di tich nay ¢ the gay ra thiét hai rat nghicny trong, co the
khong bao gid khac phuc duge. Toi pham duge quy dinh tai diéu luat nay truc ticp
xam pham trat ty quan ly hanh chinh d6i véi céc di tich lich s, van hoéa, danh
lam, thing cinh.

Di tich lich sir - van hod néi trong diéu luat nay la cong trinh xay dung, dia
diém va cdc di vat, cd vat, bio vat quéc gia thudc cong trinh, dia diém dé c6 gid
trj lich sit, van hod, khoa hoc'. Céc di tich nay gitp cho cic thé hé cla dat nudc
hiéu biét dugc gid tri chia nén van hod nhan loai, dan toc, truyén thong yéu nudc,
lich st phdt trién chia dat nudc qua cac thoi ky dung nudc va giir nudc, phuc vu
cho cong tac nghién ciu van hod, lich sur, gido duc tinh than yeu nudc, phat huy
truyén théng cua dén toc trong su nghiép xay dung va bao vé dat nudc.

Danh lam, thing canh la canh quan thién nhién ho#c dja diém co su ket hop
gilta cdnh quan thién nhién véi cong trinh kién tric ¢d gid tri lich st thaim my,
khoa hoc? dé cho nhan dan dén tham quan, du lich hoac nghi ngoi. & nhimg noi
nay co thé cé cé cdc di tich lich sk - van hod dugc co qudn nha nudc cd tham
quyén x&p hang va cong nhan.

2. Mat khach quan cta t9i pham nay thé hién & hanh vi vi pham cidc quy
dinh cta Nha nudc vé bdo vé va st dung cac di tich lich sir - van hod, danh lam
thang canh...

 Hanh vi vi pham cic quy dinh clia Nha nu6c v& bao vé va sir dung cic di
tich lich sir - van hod, danh lam thdng canh chi bi truy citu trach nhiém hinh su
Khi co mot trong cie diu hicu sau day:

- Gay hau qua nghiém trong;

- Pi bi xi&r phat hanh chinh vé hanh vi nay;

1.2 Xem Luat Di san van hod ngay 29-6-2001
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- Da bi két 4n vé 16i ndy, chua dugc xod 4n tich ma con vi pham

Hau qua dugc coi 1a nghiém trong khi cac di tich lich sir - van hoa, dunh
lam thang canh dé bi pha huy toan bd (nhu mét bic tranh quy, mot tai héu lich
st, nghé thuat...bi dot chay hodc x€ nit) hodc bi hu hdng nang cin phai 16n nhicu
cong stc, tién cha dé khoéi phuc lai (nhu cdc nhii d4 quy lroﬁg hang dong bi lam
vd, chan tay cdc pho tugng qui bi lam gay...).

3. V& mat chti quan, t9i pham dugc thuc hién do 161 ¢ y. Hanh vi vo y pay
thiét hai cac di tich néu trén khong cdu thanh t6i pham theo Diéu 272 ma ¢6 the
bi truy cf trach nhiém hinh sy vé& toi “thi€u trich nhiém gay thiét hai nghicm
trong dén 1ai san cta Nha nudc” theo Didu 144, néu la ngudti ¢d chiic vy quyén
han trong viéc bao vé va quan 1y céc di tich, danh lam d6 hoac tdi "vo y gy thiéi
hai nghiém trong dén tai san" theo Diéu 145, néu 1a nguoi khic.

4. Chi thé cia 161 pham nay 1 ngudi tir di 16 twéi (rd 1én, cd nang luc trich
nhiém hinh sy. Néu.ngudi c6 chic vu quyén han trong viéc bao vé va sur dung cic
di tich, danh lam ma ¢d ¥ huy hoai hodc lam hu hc'ing nang cac di tich, danh lam
thi bi truy cdu trach nhiém hinh sy vé hai t0i theo Diéu 143 va Diéu 272 Bo lual
hinh su.

5. V& hinh phat, diéu luat quy dinh hai khung hinh phat:

Khung co ban quy dinh hinh phat cinh cdo, phat tién tir hai tricu dong dén
hai muoi tricu dong, cdi 1wo khong giam giir dén ba nim haoiic phat 1 1ir ba thing
dén ba nam, duoc ap dung doi véi ngudi pham té1 khong c6 tinh ti€t dinh khung
tang ndng.

Khung tang nang quy dinh hinh phat t0 tir hai nam dén bay nam, dugc dp
dung d&i vé6i trudng hop gay hau qua rit nghiém trong, dac biét nghiém trong. bo
la trudng hop hanh vi vi pham da lam cho cdc di tich lich su, van hod, danh lam,
thiang canh cé y nghia dac biét bi pha huy toan bd hodc bi 1am hu héng rit nang
phai 16n nhiéu cong sic, tién cha méi c6 thé khoi phuc dugc.

Diéu 273. Téi vi pham quy ché vé khu vuc bién gi6i

1. Ngutoi ndo vi pham quy dinh vé cu trit, di lai hodc cdc quy dinh khdc vé
khu viee bién gidi, d@ bi xit phat hanh chinh vé hanh vi ndy hodc dd bi kéi dn vé
toi nay, chita dwoc xod dn tich ma con vi pham, thi bi phat tién tix ndm tri¢u dong
dén ndm muoi triéu dong hodc phat 1 tir sdu thdng dén ba:ndm.
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2. Tdi pham hodc pham t9i gdy hdu qua nghiém trong thi bi phat ni tiv hai
nam dén bdy ndm.

3. Nguoi pham t6i con cé thé bi phat tién tir ba triéu déng dén ba nuti
triéu dong, cdm cu trit tix mét ndm dén ndm ndm.
' ' * *

*

I. Khu vic bién gi6i (dai lanh thd clia nudc ta ndm sét bién gidi voi nudc
khac) 1a khu vuc hanh chinh ¢6 mét ch€ do phap ly dac biét so vé6i cdc viing lanh
thé khic. Vi{ac--cu' trd, di lai va cdac hoat dong khdc trong khu vuc nay bi han chée
va dugc quy dinh rat chét chg& nhdm bao dam an ninh quéc gia. Vige cu trd, ra vio
hoac di lai trong khu vuc bién gidi duoc quan ly rat chat ché va phai duge phép
clia co quan nha nudc c6 thdm quyén (don vi bo doi bién phong, co quan cong
an).

To61 pham duge quy dinh & Diéu 273 B luat hinh su truc ti€p xam pham
trat tu quan 1y hanh chinh trong khu vic bién gidi. Toi pham nay dugc quy dinh
nham dau tranh phong va chdéng cac hanh vi vi pham quy'cﬁé- vé khu vuc bién
gidi.

2. Mat khéch quan cia toi vi pham quy ch€ vé khu vuc bién gidi thé hién &
hanh vi vi pham quy dinh vé cu tni, vé di lai hoac cac quy dinh khidc vé khu vuc
bién gidi.

Vi pham quy dinh v& cu tri & khu vuc bién gidi 1a hanh vi cGa nguoi duoc
phép di vao khu vuc bién giéi nhung dd & lai cu trd tai 46 ma khong duoc phép
clia co quan nha nudc cé thdm quyén.

Vi pham quy dinh vé di lai trong khu viyc bién gidi 14 hanh vi cia nhimg
ngudi khong phai 13 dan dia phuong ra vao hodc di lai trong khu vuc niy ma
khong dugc phép clia co quan nha nudc ¢6 thdm quyén.

Vi ph;uﬁ cic quy dinh khdc vé khu vuc bién giGi ¢6 thé 14 hanh vi cla
nhimg nguoi dugc phép cur tri hodc ra vao, di lai trong khu vyc nay nhung da
khong diang ky vdi ca quan nha nudc cé thim quyén. '

Hanh vi vi pham céu thanh toi pham quy dinh tai Piéu 273 khi ngudi vi
pham tir ndi dia lanh thé Viét Nam ra vao khu vuc bién gidi. Néu ngudi vi pham
tir phia nuSc ban vao khu vuc bién gisi khong duge phép ctia co quan c6 thim
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quyén clia Nha nuéc Cong hoa XHCN Viét Nam thi hanh vi s& cau thanh 15i
“nhap canh trdi phép” quy dinh tai Diéu 274.

Hanh vi vi pham quy dinh quy ché bién giGi chi bi truy ciiu trich nhiém
hinh su néu trude d6 ngudi vi pham di bj xir phat hanh chinh vé hanh vi nay hoac
da bi két 4n vé t6i nay, chua dugce xod 4n tich. Hau qua khéng phai 1a dau hiéu bat
budc trong ciu thanh cﬁa“céc toi pham nay. T¢i pham dugc coi 1a hoan thanh tir
thoi diém ngudi pham t6i thuc hién mot trong cdc hanh vi néu trén.

3. Vé mit chli. quan, t6i pham nay dugc thuc hién do 16i c¢6 y. Ngudi pham
10i nhan thic dugc hanh vi cia minh 14 vi pham quy ché vé khu bién giéi va mong
mudn thuc hién hanh vi d6. Néu hanh vi 1a vo ¥ do bi lac dudng, nhdm duong thi
khong cdu thanh t9i pham quy dinh tai Diéu 273,

4. Chii thé chia 10i pham nay la ngudi (r din 16 wdi tré 1én, ¢6 nang fuc rach
nhiém hinh su. -

5. V& hinh phat, diéu luat quy dinh hai khung hinh phat:

Khung co bin quy di,nh“ hinh phat tién t& nam triéu doéng dén nam muai
triéu dong hodac bj phat th tir sdu thdng dén ba nam, dugc 4p dung déi véi trudng
hgp pham t6i khéng c6 tinh tiét dinh khung tang nang.

Khung tang nang quy dinh hinh phat 10 tir hai ndm dén bdy nam, dugc ap
dung da&i v6i ngudi pham 1 trong trudng hop gay hau qua nghiém trong.

Hinh phat bd sung ¢6 thé dp dung cho ngudi pham t6i la hinh phat phat tién
tir ba triéu dong dén ba muoi triéu déng, cAm cu tri tiy mét ndm dén nam nam

Diéu 274. Toi xuiit canh, nhip canh trai phép; t6i ¢ lai nudc ngoai hoac
& lai Viét Nam trai phép

Nguoi ndo xudt cdnh, nhdp canh trdi phép hodc d lai nuoc ngoai, o lgi Viét
Nam trdi phép, da bi xit phat hanh chinh vé hanh vi ndy ma con vi pham, thi bi

phat tién tix ndm triéu dong dén ndm muoi triéu déng hodc phat i tiv ba thdng
dén hai ndm.

P

1. Tinh nguy hiém ca hanh vi pham t6i dugc quy dinh ¢ Diéu luat nay thé
hién & chd né di truc t€p xam pham dén trat ty quan 1y hanh chinh trong linh vuc
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xuét canh, nhap canh, cu tri & nudc ngoai hoac ¢ Viét Nam. Toi pham nay duogc
quy dinh nham ddu tranh phong va chdng cac hanh vi xudt canh, nhap canh trii
phép, 0 fai nudc ngoal hodc ¢ lai Viét Nam trdi phép.

2. Diéu 274 quy dinh 4 16i doc 1ap: 161 xual canh wdi phép; 16i nhap canh
trai phép; t6i & lai nudc ngoai trai phép va 15i & lai Viét Nam trdi phép.

Mait khdch quan clia t¢i xuét canh trdi phép hoac nhap cinh trdi phép thé
hién & hanh vi di ra khoi 1anh thd Viét Nam hodc vao lanh thé Viét Nam khong
dugc phép cla co quan nha nude ¢6 thdm quyén. Hanh vi nay c6 thé dugc thuc
hién bing céc thi doan khdc nhau: 1én lit khong c6 h6 chiéu hoac giay phép cia
co quan nha nudc ¢6 thadm quyén; ¢6 ho chi€u hay gidy phép nhung di qud han
hodc khong cé thi thuc xuat canh, nhap canh; sir dung ho chi€u gia, gidy phép gia
hoac thi thuc gia; theo dudng bd, duong thuy hodc dudng khong. Néu viéc xual
canh (hodc nhap canh) trdi phép duoc thuc hien bing viéc sir dung gidy & gia thi
hinh vi s& cdu thanh hai t0i: t6i xudt canh (hodc nhap canh) trdi phép va 16i sir
dung gidy to gia.

Mt khédch quan cla t6i & lai nudc ngoai trai phép thé hién & hanh vi duoc
phép ra khoi lanh thd Viét Nam mot cdch hgp phdp (di cong tdc, hoc 1ap, lao
dong, du lich,...) dén moét nudc khdc nhung hét thoi han cho phép da wr y o lai
nude dé hoac trdn sang nudc thir ba ma khong duge phép cia co quan ¢6 tham
quyén cta Nha nude Viét Nam.

Mat khdch quan cia i & lai Viet Nam trai phép thé hién & hanh vi duge
phép nhap cdnh vao Viét Nam mot cdch hgp phdp nhung hét thdi han di tu y uon
& lai Viet Nam ma khong dugc phép cba co quan c6 thdm quyén clia Nha nudc
Viét Nam.

Hanh vi xuat canh, nhap canh trai phép hoic & lai nudc ngoai, ¢ lai Viét
Nam trdi phép chi cau thanh t6i pham quy dinh tai Diéu 274 néu trude dé ngudi vi
pham da bi xir phat hanh chinh vé hanh vi nay. Hau qua khoéng phai ia dau hiéu
bt budc trong ciu thanh ca cdc t6i pham nay. Toi pham dugc coi la hoan thinh
tir thivi diem ngudi pham 10i thyc hién moét trong cédc hanh vi néu wrén.

3. V& miit chi quan, t6i pham ndy dugc thuc hién do 18i 6 ¥ nhung khong
¢6 muc dich chéng chinh quyén nhan dan. Ngudi pham t6i nhan thiic duge hanh
vi cta minh 12 trdi phdp luat vA mong mudn thuc hién hanh vi d6. Néu hanh vi
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vugt qua bién gidi Viet Nam 1a do 16i v § nhu bi lac dudng, nham dudng thi
khong cau thanh to6i pham quy dinh tai Diéu 274,

Nguoi nudc ngoai do dau tranh vi tu do va doc lap dan tdc, vi hoa binh, dan
chti hoic XHCN ma bi bitc hai phai nhap canh vao Viét Nam khong c6 giay phép
thi khong bi truy ciu trach nhiém hinh su va cé thé duge Nha nudc Cong hoa
XHCN Viét Nam cho phép cu trii chinh tri.

4. Chi thé ciia 161 xudl canh trai phép hoac 101 nhap canh trdi phép cé the la
bat ky ngudi nao tir 4 16 tudi tré 1én c6 nang lyc trach nhiém hinh sy. Chi thé
cha 16i & lai nudc ngoai trdi phép chi ¢ thé 1a cong dan Viét Nam. Chil thé cua
(01 & lai Viét Nam trdi phép chi cé thé 1a ngudi nudc ngoai hodc ngudi khong co
- quoc tich.

5. Vé hinh phat, diéu luat quy dinh mot khung hinh phat ¢6 mic phat tién
tir nam triéu déng dén nam muoi triéu déng hoac phat ti tir ba thang dén hai nam.

Diéu 275. Toi té chirc, cudng ép ngudi khac tron di nuéc ngoai hoac ¢
lai nudc ngoai trai phép

. Nguoi nao 16 chiic, cudng ép nguoi khdc trén di weoe ngodi hodce o lai
niede ngodi trai phép, néu khéng thuoc truong hop quy dinh tai Diéu 91 ciia Bo
ludt nay, thi bi phat ti tir hai ndm dén bdy ndm.

2. Pham tdi nhiéu lan hodc gdy hdu qud nghiém trong hodc rat nghiém
trong, thi bi phat ti tir ndm ndm dén mwoi hai nam.

3. Pham 1di gdy hdu qud ddc biét nghiém trong thi bi phat ti tix nueoi hai
nam dén hai muoi nam.

*

1. Hanh vi pham t6i dudc quy dinh & Diéu luat nay truc ti€p xam pham tral
ty quan 1y hanli chinh trong linh vyc xudt canh, nhap canh, quyén tr do cu tri cia
cong dan. Toi pham nay dugce quy dinh nhadm ddu tranh phong va chéng cic hanh
vi t& chitc, cudng ép ngudi khic trén di nuéc ngoai hodc & lai nuéc ngoai trai
phép.

2. Diéu 275 quy dinh 4 t6i doc lap: t6i td chic ngudi khic trén di nudc
ngoai, 10i cudng ép ngudi khdc trén di nudc ngodi, t0i 18 chidc ngudi khic & lai
nudc ngoai trai phép va toi cudng €p ngudi khac & lai nudce ngoai trai phép.
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Mat khach quan clia t6i t8 chic ngudi khac trén di nudc ngoai va 161 16
chirc ngudi khdc & lai nudc ngoai trai phép thé hién & hanh vi du db, ri ré, loi
kéo... ngudi khac trén di nude ngoai hodc & lai nuGe ngoai. Hanh vi ndy cé thé la
thu gom tién vang dé mua sim phuong tién, vat tu; luong thuc, thuc phdm hoic
cdc gidy & cdn thiét cho viéc trén ra nudc ngoai hodc cho viéc & lai nudc ngoai,
gidi quyét cdc cong viéc cin thiét khédc vdi vai trd 14 ngudi chi muu, cdm ddu, chi
huy viéc ron di nuéc ngoai hodc & lai nude ngoai. N&u viéc 16 chic ngudi khéc
trén di nudc ngoai (hoac & lai nudc ngodi tréi phép)_dudc thuc hién bing viéc sir
dung gidy 1O gia thi hanh vi s& cfu thanh hai 10i: toi td chic ngudi khac iron di
nudc ngoai (hoac ¢ lai nudc ngoai trdi phép) va toi sir dung gidy 13 gia.

Mat khach quan cta t0i cudng ép ngudi khic trén di nuGc ngoai va 16i
cudng ép ngudi khdc & lai nudc ngoai trai phép thé hién & hanh vi de doa, ép budc
bing vii luc hoac tinh thdn déi véi ngudi khéc d€ budc ho phai trén di nude ngoai
hodc & lai nuée ngodi trdi véi su mong mudn cha ho. Ngudi 6 chiic ¢ thé déng
thdi 12 ngudi cudng ép ngudi khic trén di nudc ngoai hodc & lai nudc ngodi trai
phép, nhung ciing c6 thé 1a khdc nhau. Ngudi 6 chifc va ngudi-cudng ép cb thé
cling ngudi khac trén di nude ngoai hoac & lai nude ngodi trdi phép, nhimyg cling
cd thé khong tron di nudc ngoai hodc khong & lai nudc ngoai. Hau qua khong
phai 13 ddu hiéu bit buodc trong cdu thanh cla cic 16i pha_im nay. Toi pham duagc
coi 1a hoan thanh tir thoi diém ngudi pham t0i thuc hién mot trong cdc hanh vi néu
trén.

3. V& mat chi quan, cdc t6i pham nay dugc thuc hién do 16i ¢6 ¥ nhung
khong c6 muc dich chdng chinh quyén nhan dan. Ngudi pham tdi nhan thic duoc
hanh vi ciia minh |2 trdi phdp luat va mong mudn thuc hién hanh vi dé.

4. Chi thé cha cdc toi nay 1a ngudi tir di 16 tudi (khoan 1) hoac iir di 14
tudi (khoan 2 va 3) trd 1én, c6 nang luc trach nhiém hinh su.

5. V& hinh phat, diéu luat quy dinh ba khung hinh phat:

Khung co ban quy dinh hinh phat td tir hai nam dén bay nam, dugc dp dung
d6i véi trudng hop khong cé tinh (i€t tang ndng.

Khung tang nang c¢6 muc phat th tir nam nam dén mudi hai nam, dugce dp

dung d&i véi trudng hgp pham t6i nhiéu 14n; trudng hop gay hau qua nghiém
trong hoac rat nghiém trong. " .
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Khung tang nang c6 mic phat t tir mudi hai nam dén hai muoi nam, dugc
ap dung d6i vai trudmg hop pham t0i gdy hau qua dac bi¢t nghiém trong (do tau,
thuyén bi dim 1am hang chuc ngudi bi chét,...).

Piéu 276. Téi xiic pham Quéc kj, Quéc huy

Nguoi ndo c6'y xiic pham Quéc ky, Quoc huy, thi bj phat cdnh cdo, cdi tao

khong giam giit dén ba ndm hodc phat tiu tix sdu thang dén ba ndm.

* *

*

1. Qudc ky va Qudc huy la nhimg biéu tugng cha Nha nudc Céng hoa
XHCN Viéet Nam dugc moi ngudi t6n trong. Hanh vi xic pham Qudc ky, Quéc
huy 13 xam pham dén biéu wgng thiéng lieng clia T8 quéc. Toi pham nay durge
quy dinh nham d4u tranh phong va chdng cdc hanh vi xdc pham Qudc ky, Qudc
huy, gido duc moi cong dan ¥ thifc t6n trong va bdo vé ciac biéu tugng thiéng
lieng d6 cha T6 qudc. | |

2. Mat khéach quan cGa t¢i pham nay thé hién & hanh vi xic pham Quéc ky,
Quéc huy ciia Nha nudc Cong hoa XHCN Viét Nam du6i cac hinh thic khdc
nhau: viét, v& céc noi dung khong lanh manh mang tinh chat lang ma, si nhuc lén
Qudc k¥, Quéc huy, xé rach hoac cé cic hanh vi khic nhu dét, dap phé, dam,...
c6 tinh chat nhao bang Qudc ky, Quéc huy clia Viét Nam,

Hau quéa khong phai 1a dau hiéu bt budc trong cau thanh ciia t6i pham nay.
Toi pham dugc coi 12 hoan thanh ti¥ thdi di€m ngudi pham t6i thuc hign mot trong
nhimg hanh vi néu trén.

3. V& mat chii quan, t¢i pham dugc thyc hi¢n do 18i c6 y.

4. Chi thé cha t6i pham nay 1a ngudi tir dd 16 tudi wrd 1én, cé nang luc trach
nhiém hinh su. '

5. V& hinh phat, diéu luat quy dinh mét khung hinh phat: canh cdo, cai tao
khong giam gilr d€n ba nam hodc phat th t séu thang dén ba nam,
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CHUGONG XXI
CAC TOI PHAM VE CHUC VU

Sitc manh cta B6 may Nha nuéc phu thudc nhiéu & hoat dong cua cic cu
quan Nha nudc. Cén b6, cong chiic Nha nudc [a nhing ngudi tryc tiép thyc hién
cac hoat dong ciia co quan Nha nuéc. Trong sy nghiép xay dung vio bao vé T
quéce, dai bo phan cic can b, cong chic 1am viée tan tuy vi nude, vi din néu cao
tinh thdn cin kiém, liém chinh, chi cong, v6 tu. Tuy nhién, mét s6 cian b, cong
chitc Nha nudc c6 thdi d§ quan liéu, hich dich, clra quyén trorig quan hé vai nhan
dan. Nguy hiém hon nifa, ho lgi dung chiic vu, quyén han trong khi thi hanh cong
vu gay thi¢t hai dén lgi ich cGa Nha nude, lgi ich chinh ddng cha tap thé hoac cha
coéng dan, lam gidm uy tin cta cén bg, cong chitc va cla cdc co quan, td chirc, lam
cho hiéu qua hoat déng clia cdc co quan, t6 chifc nay bi &nh hudng nghiém trong.

Tir nhi€u nam nay, Dang va Nha nudce da nhan dinh t6i phz_lm vé chic vu la
loai o1 pham nguy hiém cao cho x4 hoi, su tdn (ai cba loai tdi pham nay la nguy
co de doa ché dd ta, can trd viéc thuc hién cha truong, dub‘né 161, chinh sach cua
Dang, Nha nudc, gy bit binh va 1am giam long tin trong nhan dan, loai 19i pham
nay cin phai duge xir Iy mot cich nghiém khéc va triét dé.

Xdc dinh nghia vy cha cdn b, cong chiic Nha nuéc va thé hién thdi do
khong khoan nhuong doi véi t€ nan trén, Hi€n phap nuéc CHXHCN Viét Nam
quy dinh “Cac co quan Nha nudc, cdn b, vién chic Nha nudc phai ton trong
nhan dan, tan tyy phuc vu nhan dan, lién hé chat ché vdi nhan dan, lang nghe y
kién va chiu sy gidm sét cia nhan dan; kién quyé&l dau tranh ch6ng moi biéu hitn
quan liéu, hdch dich, cira quyén, tham nhiing”.

Thuc hién cha truong clia Dang va Nha nudc, déng thoi dé ddm bao cho uy
tin, hoat dong ding din cta cac ca quan, t8 chiic, lgi ich cia Nha nuéc, quyén, loi
ich hop phap ciia cong dan, Nha nuéc ta dd ban hanh nhiéu van ban phap luat
hinh su khac nhau quy dinh vé cdc t6i pham vé chitc vu. BO luat hinh sy nam 1983
dugc ban hanh ngay 27/6/1985 Ia mdt budc ti€n quan tr(_)rig trong lich sl lap phip
hinh sy nudc ta, qua bén 14n sira ddi, b8 sung, dd quy dinh vé cdc t6i pham vé
chirc vu mot cdch kha ddy dh va chat chg, tao co sd phdp ly cho viéc xr 1y c6 hiéu
qua cdc t6i pham vé chirc vu trong thoi gian qua & nudc td.
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Tuy nhién, do tinh hinh dién bién t6i pham & nudc ta néi chung va 16i pham
vé chitrc vu néi riéng, déng thdi dé ddp ing dugc yéu cdu cha cong tac dau tranh
phong, chdng ioai t6i pham nay c6 hiéu qua trong tinh hinh mdi, Bo luat hinh su
nam 1999 di quy dinh cédc t0i pham vé chic vu mot'cach cu thé va chat ché hon.
Cic toi pham vé chirc vu duogc quy dinh trong Chuong XXI Bg luat hinh su: gom
15 Diéu (1ir Diéu 277 dén Digu 291), trong d6 mot di€u quy dinh khdi niem 10i
pham vé chiic vu (Diéu 277); cdc t0i pham vé chic vu cy thé duoc chia lam hai
Muc: Muc A - cdc tdi pham vé tham nhiing (tir Diéi 278 dén Diéu 284) vi Muc B
- ¢dc 101 pham khac vé chitc vu (tr Diéu 285 dén Diéu 291). Ngoai ra, do tinh dac
thi riéng mot sd 16i pham vé chitc vu duge quy dinh & cdc Chuong khac Bo luat
hinh su nam 1999. Céac t61 pham nay tuy dugc quy dinh & cdc Chuong khdc nhung
ciing la nhitng hanh vi pham toi vé chic vu xay ra trong cic linh vuc hoat dong cu
thé clia cic co quan Nha nudc, xAm pham dén uy tin va hoat dong diing din clia
cdc co quan niy va ¢6 ddy di cdc dic diém chung (':I'Ja céc t6i pham vé chic vu.

Muc A
Cac t6i pham vé tham nhiing

biéu 277. Khai niém toi pham vé chirc vu

Cdc t6i pham vé€ chitc vu 1Q nhitng hanh vi xdm pham hoat dc_ing ding ddn
clia cde co quan, 10 chitc do ngudi c¢é chitc vy thuc hién trong khi thi hanh cong
it |

Ngudi ¢6 chitc vu ndi trén ddy la nguoi do bo nhié;n, do bdu cit, do hop
dong hodc do mét hinh thitc khdc, c6 hwong lwong hodc khéng huong lwong, ditoc
giao thiec hién mét cong vy nhdt dinh va cé quyén han nhdt dinh trong khi thi
hanh céng vu.

*

1. Cac t6i pham vé chiic vu dugc quy dinh trong Chuong XXI Bo luat hinh
su nam 1999 1a nhitng hanh vi nguy hiém cho x& hoi xam pham uy tin va hoat
dgng ding dan ca co quan, 18 chic, loi ich cha Nha nudc, quyén va loi ich hop
phédp cla cong dan do ngudi c6 chifc vu, quyén han da lgi dung chitc vu, quyén
han cia minh thuc hién trong khi thi hanh cong vu. Viéc quy dinh khai niém t6i
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pham vé chirc vu trong Bo luat hinh sy 1a hoan toan can thiét, ddp tng yéu cau
khidch quan clia cudc ddu tranh phong, chéng 61 pham trong tinh hinh hién nay.
Day la co s& dé cdc co quan tién hanh t6 tung phan biét tdi pham vé chic vu vi
cdc hanh vi vi pham phép luat khic cta nguti ¢é chifc vu, quyén han.

P6i voi mbi 161 pham vé chitc vu cu thé dugc quy dinh tai Chuong XXi Bo
luat hinh su nam 1999 déu cé nhimg ddu hiéu riéng, tuy nhién tat ca cic 10i pham
déu cé nhiing diac diém chung dugc thé€ hién & bon ddu hiéu ca ciu thanh oi
pham. |

2. Khach thé ctia cac tol pham vé chite vu:

Khéch thé loai clia cdc 16i pham vé chic vu 1 tdng thé nhitng quan hé xi
hoi duoe Luat Hinh su bao vé, dam bao sy hoat dong diing din cla cic co quan,
16 chic va uy tin cha cic co quan, t8 chic d6 truée quan ching nhan dan. Ngoai
ra, khich thé clia cic i pham vé chitc vu ciing c6 thé 1a quan hé s& hitu ctia Nhi
nudc, cia cac 18 chiic va quyén, lot ich hgp phdp cha cong dan. Hoat dong dung
din cla cdc ca quan, té chirc 12 hoat dong phii hop véi loi ich clia x3 hoi, clia Nha
nudc, cla cdc 16 chiic, phit hop véi quyén, lgi ich hgp phdp cha cong dan. Viéc
bido ddm cho hoat dong ding dén cdc co quan, td chitc dap tng dugc loi ich néi
trén 14 mat nhiém vu quan trong cha phap luat hinh sy nude ta.

Pé dam bao cho Bo mdy Nha nudc hoat dong ding ddn va déng bo, Nhi
nude dd ban hanh nhimg vin ban quy pham phdp luat nhu Hién phap, Luat, Phap
Iénh, Nghi dinh v.v... quy dinh vé thdm quyén, chiic nang, nhiém vu, quyén han
clia cic cap, cdc nganh, chic nang nhiém vu cba timg can bo, nhan vien Nha
nudc. Viéc thuc hién 6t cac chifc ning, nhiém vu, quyén han clia nhimg ngudi
nay la diéu kién tién dé, 1a co s0 cho ngudi khdc hoat déng. Hay ndi cich khic,
trong qua trinh cong tac giita cdc cdn bd, nhan vién Nha nude ¢§ méi quan hé tdc
dong, phu thudc 1an nhau, méi cdn bd, nhan vién Nha nudc thuc hién 6t, ding
cdc chic nang, nhiém vu va thdm quyén ctia minh thi B0 may Nha nudc noi
chung va cic co quan Nha nudc néi 1iéng hoat dong 15t va c6 hidu qua. Nguoc ki
moi cin bd, nhan vién Nha nudc khong thuc hién ding va thuc hién ot chuc
nang, nhiém vu va quyén han cia minh s& anh hudng dén hiéu qua lium viéc coa
Bo mdy Nha nudc ma cu thé 13 timg co quan trong B6 mdy Nha nudc. Chinh vi
viy, mot s8 can bd, nhan vién Nha nudc trong khi thi hanh céng vu loi dung chic
vu, quyén han clia minh dé vi pham phép luat s€ c6 anh hudng & mirc do nhat dinh
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dén hoat dong ding dan va uy tin cia Bo mdy Nha nudc néi chung va wmg co
quan Nha nudc néi riéng.

Bén canh Nha nudc, céc té chitc chinh rj, t8 chitc chinh trj - x hoi, 16 chirc
x4 hoi, 16 chic xd hoi - nghé nghiép ciling cé m@i vai trd quan trong trong doi
séng chinh tri, kinh t€, van hod, x& hoi. Céc td chic nay c¢6 nhiém wvu t8 chiic,
dong vién cac thanh vién thudc 18 chitc minh thuc hién dudng 16i chinh sich clia
Pang, phip luat cia Nha nudc. Théng qua 6 chifc bd mdy cliia cdc 16 chic nay,
vai su gidp dd chia quadn ching, Bo mdy Nha nudc duge lién hé chat ché vai nhan
dan vi nhan dan c6 diéu kién tham gia quan 1y Nha nudc. Dé thuc hién ¢ hiéu
qua nhiém vu cia minh, mdi can b lanh dao, cdn bg, nhan vién cla cic 10 chic
nity duoc giao mot chirc nang, nhiém vu, quyén han nhat dinh, cé boé mdy quan 1y
rieng, 1n tai song song véi B mdy Nha nudc. Nhitng ngudi cé chiic vu, quyén
han trong cédc 18 chitc ndy di lgi dung hodc lam dung chdc vu, quyén han cha
minh dugc giao thuc hién hanh vi nguy hiém cho xa hoi, gy anh hudng dén uy
tin va hoat dong diing ddn cia cdc 16 chitc d6 va a4nh hudng dén chiic nang quan
Iy clia ¢ Bo mdy Nha nuidc.

Ngoai ra, trong diéu kién kinh t€ - xa hoi nudc ta hién nay, vdi chi chuong
mé& clra, phat trién nén kinh € hang hod nhiéu thanh phdn cé sy quan 1y cha Nha
nude, mot s6 loai hinh thudce cac 18 chite kinh 1€ nhir: doanh nghiép Nhiv music,
hop tic xa, doanh nghiép lién doanh ma Nha nudc c6 gép von va ¢6 tham gia
quan 1y v.v... c6 mot vi tri va vai trd ddc biét quan trong. Trong céc 8 chic kinh
(¢ nily, mot s6 c4 nhan dugc giao nhiém vu di€u hanh, quan 1y doanh righiff:p da
lgi dung chifc ning, quyén han ca minh dé pham (6i, 1am mat uy tin cba doanh
nghiép, anh hudng truc ti€p dén nén kinh t&€ dat nuéc va quyén, lgi ich cha cong
dan. Suy cho ciing ciing &nh hudng dén viéc thyc hién chitc nang quan ly clia Nhi
nuac. '

Chinh vi vay, hoat dong ding din ctia cdc 18 chic chinh tri, 18 chic chinh
tri - x4 hoi, 18 chifc xa hoi, t6 chic xa hoi - nghé nghiép va mot s6 6 chiic kinh (&
ké trén ciing 12 d6i tugng ma Luat Hinh su c6 nhiém vu bdo vé.

Hoat dong diing dén cha cdc co quan, t8 chic chinh la khdch thé cta céc toi
pham vé chitc vu. Noi dung hoat d0ng cla céc co quan, 18 chic bao gém: viéc 16
chiic con ngudi, 1anh dao, chi dao, diéu hanh cong viéc ay; kiém tra, thanh (ra
viéc thuc hién; bao vé Igi ich cia Nha nudc, bao ve trat ty x3 hdi, quyén va lgi ich
hop phép cla cong dan.
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Cac toi pham vé chiic vu con xam hai dén quyén, lgi ich hap phédp cua cong
dan 1am anh hudng dén uy tin cla co quan, t6 chifc trudc quan ching nhan dan.
N&u nhimg agudi cd chic vu, quyén han lam sai luat thi khong nhimg 12 lam sai
chil trvong, dudng 18i cha Dang, phap luat chia Nhad nude ma con vi pham cic
quyén, lgi ich hop phép clia cong dan.

Tat ca cdc toi pham duge quy dinh tai Chuong “Cdc t4i pham vé chite vu”
trong Bo tuat hinh syt nam 1999 déu xam hai dén uy tin va hoat dong ding dan
clia cic co quan, t8 chirc. Tuy nhién, mdi t6i pham cu thé chi xam pham mét hoat
dong cu thé & mot linh vuc nhat dinh trong cdc co quan, (3 chic dé. Do do, khi
truy ctiu trach nhiém hinh sy d&i véi bat ky hanh vi pham t6i vé chifc vu nio, cin
phai x4c dinh dugc khéich thé truc ti€p cua tt‘rn"g t61 pham cu thé thy thuoc vio
chitc nang, nhiém vu cla co quan, t& chirc ma ngudi d6 1a thanh vién,

3. Mat khach quan cua cic toi pham vé chiic vu:

Ciing nhu cdc t6i pham khéc, mat khiach quan cta cdc t6i pham vé chic vu
dugc thé hién & ba ddu hiéu ca ban sau: hanh vi nguy hiém cho xa hoi; hau qui nguy
hi€ém cho xi ho6i vA m6i quan hé giita hanh vi va hau qua dé. ‘

3.1. Dau hiéu hanh vi khdch quan nguy hiém cho xa héi:

Hanh vi lgi dung chific vu, quyén han trong khi thi hanh c6ng vu la dau
hi¢u bit budc dé xdc dinh dé 1a t6i pham vé chitc vu. Céc tiéu chudn khach quan
clia 16i pham vé chidc vu phu thudc vao dac trung cta hanh vi nguy hiém cho xa
hoi (hanh dong hoac khong hanh dong) do ngudi cé chiic vu, quyén han thuc
hién. Dac diém cua hanh vi trong t6i pham vé chifc vu 12 cdc t6i pham vé chic vu
chi do ngudi ¢6 chiic vy, quyén han thyc hién trong khi thi hanh chic nang, nhiém
vu. Hay néi cich khdc, cac toi pham vé chitc vu bao gid ciing dugc thuc hién trong
mai lien hé¢ chat ché véi chic nang, quyén han cla nguoi ¢6 chiic vu, quyén han.
M&i lien hé d6 thé hién & chd, chi ¢6 khi thi hanh chidc nang, nhiém vu thi ngudi ¢6
chiic vu, quyén han méi c¢6 thé 10i dung chitc vu, quyén han chia minh dé pham 10i.
Cu thé hon nita Ia trong hanh vi pham t6i nhét thiét phai c6 dau hiéu lgi dung chic
vu, quyén han. Néu thi€u dau hiéu nay thi khong thé quy bat ky hanh vi vi pham
phip luat nao do ngudi ¢6 chitc vy, quyén han thuc hién 12 t0i pham vé chic vu.
Khi dé, ngudi cé chic vu, quyén han pham t6i dugc xem nhu cic 16i pham do
nhiing cht thé thong thudng khac - nhimg ngudi khong ¢é chitc vu, quyén han thuc
hién. '



Theo nguyén tic chung, chi coi Ia toi pham vé chiic vu nhiimg hanh vi ¢6 lui
dung chic vu, quyén han thuoc thdm quyén cha ngudi c6 chifc vu, quyén han
duoc giao. Tuy nhién, cidn phai ¢6 su can nhiac vé dac diém hanh vi trong timg
trudng hop pham 161 cu thé. C6 mot s6 101 chi ¢ thé dugc thuc hién bdi nhimg
ngudi c6 chitc vu, quyén han trong linh vuc cong tiac thuoc tham quyén duge giao
cba ho, dé la cac 16i: Toi gid mao trong cong tac (Diéu 284); Toi thicu irich
nhiém gdy hau qua nghiém trong (Diéu 285); Toi ¢6 y lam 16 bi mat cong tac; 1oi
chiém doat mua bdn hodc tiéu huy tai liéu bi mat cong tac (Biéu 286); Toi vo y
lam 16 bi mat cong tdc; t6i lam mdt tai liéu bi mat cong tic (Diéu 287). Song, trén
thuc 1€ & mot s6 toi, ngudi ¢ chic vy, quyén han cé thé loi dung dia vi cong tic
hay uy tin, dia vi do cong idc minh dang c¢6 dé pham 101 ma khong truc tiép thuc
hicn nhitng hanh vi thuoc thim quyén cong tidc clia minh, d6 Ia cac 101 Toi loi
dung chitic vu quyén han trong khi thi hanh cong vy (Diéu 281); Toi lam quyén
trong khi thi hanh cong vu (Diéu 282); Toi nhan hdi 16 (Diéu 279). Vi du A I
lanh dao co quan Nha nuée X, B 1a lanh dao co quan Nha nuse Y, C mudn xin
viio co quan X, Chéi 16 B dé B tic dong A, thong qua dé A nhan C vao lam viéc.

Hanh vi pham t6i vé chiic vu dudi hinh thidc khong hanh dong duoc (hé
hién & chd ngudi ¢6 chidc vu, quyén han khong thuc hién chiic nang, nhiém vu
dugc giao, hoac khong lam mot viéc phai lam, gay thiét hai nghiém trong cho co
quan, 16 chic hodc quyén, lgi ich hop phéap cla céng dan. Dé khang dinh duoc
hanh vi khong hanh dong clha ngudi cé chiic vu, quyén han 12 hanh vi pham 16i
cin phai 1am rd mot s6 tinh tiét sau: ngudi cd chiic vu, quyén han cé budc phai
thuc hién chic nang duoc giao trong trudng hop 4y khong? Chic nang, nhiém vu
clia ngudi c6 chifc vu, quyén han khong thuc hién trong diéu kién dé c6 thuoc
thim quyén, trach nhiém clia ho hay khong? Ho c¢6 duogc giao chic nang phai
thuc hién hay khong? Van dé quan trong l1a ngudi dé ¢ kha nang thuc t€ dé thuc
hién chite nang, nhiém vu duge giao hay khong? Trong mot s6 truomg hap nhu
tinh thé cip thiét, su kién bat ngd vv..., ngudi cé chiic vy, quyén han ¢d the bi han
ché hodc mat kha nang thuc 1€ dé thuc hién chiéc nang, nhiém vu clia minh thi ho
khong phai chiu trach nhiém hinh sy vé toi pham chic vu.

Dau hiéu dac trung cta hanh vi khach quan cla cac toi pham chiic vu la
ngudi cé chirc Vt__j, quyén han thuc hién hanh vi trdi v6i cong vu dugc giao.

Cong vu dugce hiéu 1a nhilng cong viéc do nhan vién cha co quan, 19 chic
thue hién theo su phan cong hodc Gy quyén nham thyc hién chiic nang, nhi¢m vu
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clia cdc co quan, t8 chitc d6. Hanh vi trdi cong vu clta ngudi cé chiic vu, quyén
han trudc hét phai 1a hanh vi vi pham phép luat, d6 1a hanh vi trdi véi nhimg quy
dinh vé hoat dong, cong tic cha ngudi cé chic vu quyén han hoac trii v6i thim
quyén dugc giao, hanh vi dé hoac tryc ti€p hoac gian ti€p can trd hoat dé_)ng ding
dan cia cdc co quan, t8 chitc. N6i mot cdch rong hon hanh vi do ngudi ¢é chiic
vu, quyén han thuc hién dugc coi 12 trai véi cong vu 1a hanh vi trdi véi lgi ich cia
toan x4 hoi, clia cdc co quan, t8 chite, quyén, lgi ich hgp phép clia cong dan.

Nhimg hanh vi dugc coi 1a thuc hién trdi vai cong vu:

Thir nher, hinh vi d6, vé khich uan mau thudn vai chide nang, shici vy
va yéu ciu chung d6i véi cic co quan, 13 chiic ma ngudi cé chifc vu, quyén han
dang 1am viéc.

Thir hai, hanh vi vi pham céc nguyén tic, hinh thic hoat déng clia Bé mdy
Nha nuéc, vi pham nguyén tic phdp ché€. Mot trong nhitng co s& quan trong dé co
hanh vi do ngudi ¢6 chitc vu, quyén han thyc hién cé trdi véi cong vu hay khong
Ia tinh phéap ché clia hanh vi. Moi co quan, t8 chitc, moi cdn b6 va cong dan déu
phai tuan thi phap luat, tuan theo phép ché, vi vay viéc thuc hién hanh vi trdi vdi
cong vu 12 bicu hién cla viéc khong tuan theo phép ché.

Thit ba, hanh vi dugc thuc hién trong nhifng trudng hop nguoi cé chie vu,
quyén han khong hiéu ding quyén lgi clia co quan, 8 chitc minh ma thue hién
nhiing haah vi trdi vai cong vu va loi ich néi chung. Trong nhing truong hgp nay,
ngudi ¢é chitc vu, quyén han c6 thé khdng mudn gay ra thiét hai cho hoat dong
ding ddn cha co quan, t8 chitic nay hay co quan, 16 chic khdc ma chi ¢ quan
niém sai vé tinh chat ¢6 lgi do hanh vi cha minh vé€ lgi ich clia co quan, 18 chiic
noi ngudi d6 lam viéc. Tuy nhién, quan niém sai cha ngudi cé chic vy, quyén han
vé loi ich clia dia phuong, co quan, 18 chitc cha minh khong loai trir tinh chat
nguy hiém cho xa hoi cta hanh vi ma ho thuc hién va hanh vi d6 vin dugc coi 13
hanh vi trdi cong vu.

Thir i, hanh vi trdi véi quyén va Igi ich hgp phdp chia cong dan.

Khi ddnh gid tinh chat trdi v6i cong vu cha hanh V"l do ngudi c6 chiic vu,
quyén han thuc hién do sy cin thi€t chinh ddng cla sdn xuat va ddi séng hoac
cong tdc ma ngudi ¢ chidc vu, quyén han trong hoan canh dy bugc phai thyc hién
trdi v&i cong vu ciia minh, thi hanh vi d6 khong bi coi 13 hanh vi pham t6i.
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Trong didu kién hién nay khi quyén chi ddng, sdng (a0 vé mol mat cia cu
s, clia ngudi lanh dao duge md rong nhdm (8 chire, dong vien vi kich thich hoat
dong kinh t& clia co so trong pham vi phép luat cho phép thi viéc can nhéc dén sy
cdn thiét chinh dang trong san xuat va cong tic ¢ y nghia quan trong. Trong
trudng hogp xudt phat tir su cn thiét chinh dang cho san xuit, hoat dong binh
thudng clia céc co quan, 18 chitc ma ngudi cé chdc vy, quyén han thuc hién hinh
vi ¢ moOt mac do nhat dinh vé hinh thitc trdi v6i cong vu thi hanh vi cba ho cling
khong thé coi 14 t6i pham vé chic vu.

3.2. Dau hiéu hau qua nguy hiém cho xa hoi:

Hau qué nghiém trong 12 ddu hiéu bt buoc thudc mat khach quan cha mot
s& t6i pham vé chiic vu cé c4u thanh vat chat, dé 1a nhimg ioi pham sau: Toi tham
0 1ai san (Diéu 278); Toi lam dung chiic vu, quyén han chi€m doat tai sin (Diéu
280); Téi loi dung chitc vu, quyén han trong khi thi hanh cong vu (Diéu 281); Toi
lam quyén trong khi thi hanh cong vu (Diéu 282); T6i thi€u trach nhiém gay hau
qua nghiém trong (Diéu 285); T6i ¢6 ¥ 1am 10 bi mat cong tac; 161 lam mal (ai liéu
bi mat céng tac (Diéu 287); Toi dao nhiém (Diéu 288).

Ngoai cac 101 pham liét ké & trén, cdc 19i pham vé chitc vu khic cling gay
hau qua vé nhiéu mal nflu'ng hau qua khong phai 1a dau hiéu bat budc cha cau
thanh t61 pham ma chi 4p dung la tinh ti€t tang nang dugc quy dinh tai diém ¢,
khoan 1, Diéu 48 B0 luat hinh sy nam 1999,

Tuy vao tinh tiét chia mdi vu 4n ma hau qua gay ra 1a nghiém trong hay
khong dugc xem xét va danh gid trong timg trudng hop cu thé, hau qua nghiem
trong ¢é n0i dung khac nhau tuy thudc vao tinh chdt ca timg (61 pham vé chic vu
cu thé va dugc dénh gid trong nhimg irudng hop cu thé xudt phét tir hinh thic 161,
tinh chat nguy hiém cho xa hoéi ctia hanh vi pham toi va thiét hai cu thé gay ra.
Hau qua do cac 101 pham vé chific vu gay ra c6 tinh chat va biéu hién khdc nhau,
chiing dugc chia 1am hai loai: vét chét va phi vat chat.

Trong thuc t€ cac t6i pham vé chic vy thul‘mg gay hau qua (thiét hai) val
chat déi véi co quan, té chitc, quyén va lgi ich hop phép clia cong dan. Thiét hai
vé vat chat do céc t6i pham vé chitc vu gay ra cé thé biéu hién & viéc lam hao hut
tai san hién c6 hoac sy that thu vé ti€n hoac tai sin. Hau qua do, theo nguyeén 1ac
chung ¢6 thé xac dinh duoc bing cic dai luong cu thé.?

* Xem Theng us lien tich 01z ngdy 02/01/1998 clia Toda 4n nhan dan 18i cao, Vién kidin sét nhan dan 16i cao, Bo Noi vu
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Hau qué phi vat chat vé cidc mat chinh tri, tur tuéng, tinh than, danh du,
nhan pham khoéng thé x4c dinh dugc bing cédc dai luong cu thé. Hau qua phi vat
chat 1a m6i quan hé giita Nha nudc va cong dan, hau qua nay thé hién ¢ su mal
long tin cha nhan dan ddi vai Bang, Nha nudc.

Thiét hai dugc coi la nghieém trong hay khong phu thudc vao wumg iinh tict
cu thé, cdc tieu chudn khéc nhau d6i véi trudng hop, nhimg tiéu chuan dé do thiél
hai phai khac nhau déi véi céac t6i: T6i lgi dung chic vu quyén han trohg khi thi
hanh cong vu (Diéu 281); T6i lam quyén trong khi thi hanh cong vu (Diéu 232);
Toi thidu irich nhiém gay hau qua nghiém (rong (Dicu 285); Toi vo y Laum do by
mat cong ac; 101 chiém doal mua bin hoac tiéu huy tai liu bi mat cong tac (bidu
286); Toi vo y lam 16 bi mat cong tdc; (61 lam mat 1ai liéu bi mat cong tac (Diéu
287); Toi dao nhiém (Diéu 288).

Méi toi pham déu c6 hau quéa dac trung rieng. D&i véi cic 101 Toi lui duny
chic vu quyén han trong khi thi hanh cong vu (Diéu 281); To1 lam quyén trong
khi thi hanh cong vu (Diéu 282); Ti thi€u trach nhiém gay hau qua nghiém trong
(Diéu 285) hau qua thudng 1a hau qua vat chat, ddi véi cdc t6i pham vé chitc vu
khac hau qua thudng l1a phi vat chat.

Khi xem 'xét thiét hai gy ra c6 phai 1a nghiém trong hay khong cin can
nhic nhitng y&u t6 sau: s6 lugng tai sdn bi thiét hai; tinh chat cha tai san bj thiét
hai (mdt mdt, hao hut); 18ng s6 von chung thudc quyén quan 1y clia céc co quan,
t6 chitc. Thiét hai nghiém trong thé hién & viéc vi pham nghiém trong qua trinh
hoat dong binh thudng clia cdc co quan, té chifc. Cac hinh thde vi pham 1a: Jaun
nglmg hoac tam ngimg qua trinh sdn xuit, ]Jam cho ¢o s& khong hoan thanh duoc
k& hoach vé kinh t& - xa hoi. '

Vi pham quyén va lgi ich clia cong dan cling 142 mét hinh thic gay hau qua
nghiém trong: Viéc vi pham & day la vi pham nhiing quyén do Hién phidp quy
dinh va dé coi viéc vi pham cdc quyén cha cong dan 1a vi pham nghiém trong phai
can cif vao vi¢c vi pham cdc quyén co ban nao, vi pham quyén co ban clia bao
nhiéu nguoi? Mot trong nhimg hinh thdc vi pham ciling dugc coi 1a thiét hai
nghiém trong 1a ngudi cd chitc vu, quyén han vi muc dich vu 1gi hodc cd nhan khic
ma tao diéu kién cho nhiimg ngudi khdc thuc hién tgi pham.

3.3. Moi quan hé nhdn qud giita hanh vi pham 16i ciia ngudi ¢ chiic vy,
quyén han trong khi thi hanh coéng vu véi hau qud do hanh vi do gdy ra:
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Day 1a ddu hiéu bit bugc d6i véi cac 10i pham vé chic vu c6 céu thanh vat
chat. Dé x4dc dinh dugc méi quan hé nhan qua cdn phai dya vao nhimg yéu (4 sau:
vé thoi gian, hanh vi pham 16i clia ngudi cé chic vu, quyén han phai 1a nguyén
nhan chinh, nguyén nhan tryc ti€p lam phat sinh hau qua dé; hanh vi pham t6i cta
ngudi ¢6 chitc vu, quyén han véi tinh tat yéu da gay ra hau qua dugc quy dinh
trong diéu luat. Khi khong xdc dinh dugc mdi quan hé nhan qua gilta hanh vi
pham 16i cha ngudi 1gi dung chifc vy, quyén han va hau qua cia hanh vi do gay
ra thi khéng thé truy cu trach nhiém hinh su ho vé t6i pham vé chic vu. Viéc
xdc dinh diing méi quan hé nhan qua giira hanh vi pham t6i cla nguoi ¢é chic
vy, quyén han v6i hau qua do hanh vi clia ho gy ra thi d6 la co s& cén thiét dé
dinh 101 danh, truy ctu trich nhiém hinh sy ding ngudi, ding 101, ding phip
luat.

4. Mat chit quan cia cac t6i pham vé chirc vu:

Cic (61 pham vé chic v1_i dugc quy dinh trong Chuong XXI Bo luat hinh su
niam 1999 c6 thé duge thuc hién do 16i ¢6 ¥ hodc vo y.

Cdc t6i pham vé chirc vu duoc thuc hién do 16i ¢4 y:

Toi tham 6-3i sin (Diéu 278), Toi nhan h6i 10 (Diéu 279), Toi lam dung
chirc vu, quyén han chi€m doat tai san (Diéu 280), Toi lgi dung chiic vu, quyén
han trong khi thi hanh cong vu (Diéu 281), T6i lam quyén trong khi thi hanh cong
‘vu (282), Toi lgi dung chic vu, quyén han gy anh hudng d6i v6i ngudi khic de
trye foi (Picu 283), 101 gid mao trong cong tic (Diéu 284), Toi ¢o ¥ lam 16 bi mat
cong tic; 10i chi€ém doat, nua bdn hodac ti€u huy tai liéu bi mat cong tic (Didu
286), Toi dao nhiém (Diéu 288), Toi dua héi 10 (Diéu 289); Toi lam moi gidi hai 1o
(Diéu 290), Toi loi dung anh hudng d6i v6i ngudi ¢6 chiic vu quyén han dé truc loi
(Diéu 291). '

Dac trung co ban cba cic t0i xdm pham chifc vu duge thuc hién do 161 ¢6 y
14 ngudi ¢6 chic vu, quyén han pham t0i nhan thirc duge tinh nguy hiéim cho xa
hoi ctia hanh vi lgi dung chie vu, quyén han cha minh la trdi véi cong vu. xa bl
loi ich cua Nha nudc, cua xa hdi va cha cong dan, thay trude duge hau qui cua
hanh vi d6 vd mong mudn hodc c6 y thic d€ mac hau qua dé xay ra.

Cdc to1 pham vé chite vu duge thue hién do 16i vo y:



Cic 16i pham vé chic vu dugc thuc hién do 18i vo ¢, bao gdm: Toi thiéu
trich nhiém gay hau qua nghiém trong (Diéu 285); Ti vo ¥ lam 16 bf mat cong
tac; 16i 1am mat tai’liéu bi mat cong tac (Piéu 287).

Pic trung co ban ca céc toi pham vé chic vu duge thie hién do do 16 vo
¥ 12 ngudi ¢6 chiic vu, quyén han pham 6i thdy truée dugc hanh vi clia minh c6
thé gay ra hau qua nguy hi€ém cho x& h¢i (thi¢t hai) nhung tin ring hau qua do sé
kh6ng xay ra hodc ngudi pham tdi khong thdy truéc duge khd nang s€ gay ra hau
qua nguy hiém cho xd hoi mac di phéi thdy trudc va c6 thé thay truée. Trong
nhimg trudng hop nay, nhimg ngudi ¢ trach nhiém la nhiing ngudi thiéu trich
nhiém, tho o véi chic nang, nhiém vu cha minh, do vay di giy hu qua nghiém
trong cho xa hoi. Cang nhu cac tdi pham dugc thuc hién do 16i vo ¥ khéc, cdc 16
pham vé chifc vu dugc thuc hié¢n do 16i vo § déu 13 nhimg 161 pham ¢6 ciu thanh
vt chét, hau qua 1a ddu hiéu bét bude cha céc toi pham nay.,

Mot s6 161 pham vé chirc vu ¢6 muc dich ¢hiém doat tai san 1a ddu hiéu bat
budc cta cau thanh i pham, d6 13: Toi tham 6 tai san (Diéu 278); Toi lam dung
chitc vu, quyén han chi€ém doat tai san (Diéu 280). DGi mat s6 10i khdc, dong co
vu loi hodc dong co cd nhan khéc 12 d4u hiéu bt budc cia c4u thanh t6i pham, dé
la céc 16i: Toi Igi dung chiic vu, quyén han trong khi thi hanh cong vu (Diéu 281);
Toi lam quyén trong khi thi hanh céng vu (282); T6éi lgi dung chifc vu, quyén han
gay anh hudng d6i vdi ngudi khic dé tryc lgi (Didu 283); Tdi gia mao trong cong
tic (Diéu 284); Toi loi dung anh hudng doi véi ngudi c6 chitc vu quyén han dé
iruc loi (Diéu 291). ' |

bong co vu 10i trong cdc toi pham vé chidc vu duoc hiéu 13 tham muén thu
lgi bat chinh bing moi cach va dudi bat k¥ dang lgi fch vat chat nao.

Pong co c4 nhan khic thudng r4t khé va phifc tap, bdi phap luat khong dinh
ra nhimg dong co cd nhan cu thé. Nhu vay pham vi truy citu trdach nhiém hinh su
vé cdc t0i pham vé chiic vu, tifc 1a pham vi 4p dung céc diéu luat vé cdc toi pham
chie vu phén nio ciing thy thuéc vado nhan thitc va giai thich néi dung dau hiéu
dong ca. Thuc tién diéu tra, truy t6, xét xit cho thdy dong co cd nhan khic thudong
duoc hiéu 1a nhan hodc ham muén nhan nhimg loi ich phi vat chat nhu: 1én chiic, giir
trong trach, dua ngudi than hoac ban bé vao bién ch€ Nha nudc, cic truong Pat hoc
v.v... Do} v6i mot s6 10i pham nhu: Toi lgi dung chitc vu, quyén han trong khi thi
hanh cong vu (Diéu 281); Toi lam quyén trong khi thi hanh cong vu (Diéu 282),
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quyén va loi ich bat hop phdp ciia co quan, t6 chitc ma ngudi pham 10i dai di¢n
¢ling duoc coi nhu la dong co cd nhan khac.

Khi dinh t6i phai xem xét 18i, dong co, muc dich trong m6i quan hé bién
chimg va logic véi nhau. Viéc con ngudi nhan thic hanh vi cia ho trai vdi cong
vu da bao ham ngudi dé hanh dong khong vi lgi ich cig Nha nudc, co quan, (6
chirc hoac cong dan va ngay ca lgi ich bat hgp phap cua cac co quan dé, bai vi
dong co vi quyén lgi bét hgp phdp cha cdc cd quan, t8 chitc d6 da loai trir nhan
thiic 1a hanh vi cha ho trdi v6i cong vu. Vi vay, dong co cd nhan khdc khong bao
gdm dong co vi lgi ich bat hop phdp ca cic co quan, t8 chic ma ngudi pham 61 1a
thanh vién.

Trong trudng hop khi ngudi c6 chitc vu, quyén han pham (i nhan thic
dugc hanh vi clia minh trdi véi cong vu, trdi vdi quyén, lgi ich hop phdp cia Nhi
nudc hodc clia cong dan thi dong co thiic ddy ho thuc hién t6i pham ciing khong
phai 13 quyén lgi bt hop phéap cha co quan, t6 chiic ma ho 1a ngudi dai dién.
Trong truong hop nay ho thudng dua vao danh nghia co quan, t8 chic dé thuc
hién nhitng muu d6 vu Igi hodac dong co cd nhan khiac.

Dai v6i cac t6i pham vé chirc vu ma Luat Hinh su quy dinh dong co vu loi
hoac dong co cd nhan khdc 12 ddu hiéu bit budc cha cdu thanh toi pham thi khi
dinh 161 cin xdc dinh 16 ddng co clia cac hanh vi pham t6i do6.

Muc dich cia mot s6 toi pham vé chic vu 12 khi thuc hién hanh vi pham
16i, ngudi pham t0i mong mudn dat dugc tién, tai sdn hodc lgi ich vat chat (hoac
c6 tinh vat chat) khdac. Muc dich nay dugc dat ra do ddng co tu lgi cd nhan bén
trong thic ddy. Luat Hinh su khéng chi ra muc dich clia 16i pham nhung dua
vio tinh chat clia hanh vi va dong co pham t6i ta thdy rdng mot s6 16i pham vé
chitc vu ¢6 muc dich 1a thu loi bat chinh nhu nhan tién, tai san hodc loi ich val
chit khdc. |

5. Chis thé ctia cac toi pham vé chiic vu:

Chii thé clia céc t6i pham vé chiic vu 13 chil thé dic biét. Ngoai hai dau hiéu
thong thudng 13 ning luc trach nhiém hinh su va do twdi dugc quy dinh tai Didu
12 Bo luat hinh sy , bit budc phai c6 dau hieu thi ba 1a chu thé phai 1a ngudi c6
chifc vu, quyén han.

Theo Diéu 277 Bo luat hinh su nam 1999, ngudi 6 chic vu, quyén han la
ngudi duge thue hién cong vu va ¢6 quyén han nhat dinh trong khi thi hanh cong
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vu. Ngudi tré thanh ngudi cé chitc vu 12 ngudi qua Quyét dinh b nhiéml clia 1anh
dao co quan Nha nuéc, do bdu cir, do hop dong hodc do hinh thic khdc, c6 hudng
luong hodc khéng hudng luong, dugc giao thuc hién mét cong vu nhat dinh vi ¢
quyén han trong khi thuc hién coéng vu dé.

Ch thé ctia 161 pham V€ chifc vu ¢6 céc ddu hiéu sau:

- Dau hiéu chi rd tinh chdt, chiic nang ma ngudi ¢6 chiic vu, quyén han thuc
hién, bao gom:

+ Chiic nang dai dién quyén lyc Nha nudc;
+ Chirc nang t8 chic, diéu hanh, quan 1y hanh chinh;
+ Chitc nang té chirc, sin xudt kinh doanh.

- D4u hiéu xéc dinh thdi gian thyc hién cdc chitc nang cha ngudi cé chic
vu, quyén han: thudng xuyén hay tam thdi. Viéc thyc hién t6i pham chic vu phai
c6 lién hé vé mat thoi gian d6i v6i cdc hoat dong cong vu cia ngudi do.

- Dau hi¢u quy dinh quy ché€ gilf chiic vu: chifc nang, nhiém vu cia ngudi
d6 c6 duge 12 do b8 nhiém, do bau cir, do hgp déng hoac do mét hinh thic khdc,
c6 hudng luong hogc khong hudng luong clia Nha nudc.

- D4u hiéu chi rd noi thuc hién cédc chitc nang, nhiém vu clia ngudi ¢é chiic
vU: Cac cd quan; cac td chiie,

- Ddu hiéu x4c dijnh dja vi ciia cd nhan trong cdc co quan, t8 chic thuc hién
chitc nang, giir chitc vu, c6 quyén han. )

Trén thuc t€, mot ngudi cé chiic vu, quyén han c6 thé thuc hién mot quyén
nang riéng biét, nhung ciing c6 thé thyc hién déng thdi cc quyén nang. Ching
han mét ngudi vira thuc hién quyén ning td chic, lanh dao, vira thyc hién chirc
ning hanh chinh kinh t€. Chinh vi vay, dé danh gid ngudi c6 chitc vu, quyén han
sir dung quyén nang nao dé xam pham hoat dong diing dén clia co quan, 18 chifc
phai dua vao tinh ti€t timg hanh vi cu thé ma ngudi pham t0i thyc hién. Néu
khong can cif vao timg hanh vi cu thé ma ngudi pham (61 thyc hién thi rdt £6 thé
xéac dinh sai sy loi dung chifc néng, quyén han chia ho trong khi thi hanh cong vu
duoc giao. '

Thuc ti€n d4u tranh phoéng, chéng cdc t6i pham vé chiic vu thudng gap céc
trudng hop ngudi ¢é chidc vu, quyén han sau:
- Nhimg nguoi dai dién quyén luc Nha nudc; |
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- Nhimg ngudi ¢6 chitc vu, quyén han lién quan dén viéc thuc hién chic
nang t8 chirc, diéu hanh, quan 1y hanh chinh trong cac co quan, t6 chiic;

- Nhimg ngudi giir chific vu, quyén han c6 lién quan dén viéc thyc hién chirc
nang, nhi¢m vu t6 chifc san xudt, kinh doanh trong cic co quan, t8 chic.

Nhitng ngwoi dai dién quyén luc Nha nudc:

Nhitng ngudi dai dién quyén tuc Nha nudc 1a loai ngudi ¢6 chitc vu, quyén
han dac biét. Ngoai nhitng dau hi€u chung ctia ngudi cé chiic vu, quyén han, loai
ngudi nay ¢6 mot s6 ddu hiéu dac thl, nhitng d4u hiéu dac thi dé biéu hién nhu
suw: Ho duge giso chite nang dai dién quyén lye Nhi nudc; ho ¢o quyén wr i
nhan minh hay qua tap thé ra nhung quyét dinh mang tinh ménh lénh, bit buoc
d6i voi ngudi khac, trong khi thyc hién chitic nang dai dién quyén luc Nha nude
ho khong bi han ché trong nhiing linh vuc nhat dinh dugc giao.

Nhimg ngudi c6 chitc vu, quyén han dai dién quyén luc Nha nudc bao gom
nhiéu loai ngudi khdc nhau lam trong cdc co quan Nha nudc, trong s6 dé ¢é: Dai
biéu Qudc hot, Dai biéu Hoi déng nhan dan cac cdp giit mot vai trd dac biét quan
trong trong BO mdy Nha nudc, chiic nang hoat dong clia ho rat da dang, chal
lugng, hiéu luc cong tdc va uy tin cia B0 may Nha nudc phan ién phu thuoc vao
hoat dong cha ho. '

Ngoai ra, véi tu cdch la dai dién quyén luc Nha nudc con c6 nhiing ngudi
¢6 chuc vu, quyén han trong cac co quan Vién kiém sat, Toa dn, Cong an, Thanh
tra, Thué, Hai quan. Nhiing nguodi lam viéc trong co quan dé nhung khong dugc
giao thuc hién chifc niang dai dién quyén luc Nha nudc thi khong thé coi la dai
dién quyén luc Nha nudc. Vi du k€ todn trudng, k€ toan vién trong cic co quan
Toa 4n, Vién kiém sdt, Cong an, ngudi ldi xe, ddnh may chif trong cdc co quan
noi trén. Ngugce lai mot s6 ngudi khong phdi trong cac co quan Nha nude nhung
khi duoc giao nhiém vu gilr gin trat tu an toan xa hoi nhu thanh nién c do, dan
phong dan pho cling dugc coi 1a dai dién chinh quyén vi trong khi thuc hién chiic
nang, nhiém vu clia minh, ho cé quyén ra nhitng quyét dinh mang tinh bit budc
ngudi khac phai thuc hién.

Nhitne ngui o6 lion quan dén vide thice hién clure ndng 16 chice, dicu hanh,
quan 1y hanh chinh trong cdc co quan, 16 chitc:
Nhing ngudi c6 chitc vu, quyén han c6 lién quan dén viéc thuc hién chirc
ndng, nhiém vu t§ chiic, diéu hanh, quan 1y hanh chinh trong cdc co quan, 16 chitc
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rit da dang. D& coi nhitng ngudi d6 1a c6 chic vu, quyén han phéi ¢6 nhing diéu
kién sau:

- Trén co s& chia céc van ban phdp luat hodc Quyét dinh cha co quan Nha
nudc ¢6 thdm quyén hodc thd trudng cap trén giao cho ho thudng xuyén hay tam
thoi giif chic vu, quyén han trong céc ca quan, td chiic.

- Giir chic vu, quyén han d6 ho dugc phéap luat giao cho chiic nang 18 chiic,
diéu hanh, quan ly trong céc co quan, t6 chic d6. Nhitng ngudi thuc hién chic
nang 14 chitc, Piéu hanh, quan 1y hanh chinh 12 nhitng ngudi thuc hién chic nang
cé lien quan tryc ti€p dén viéc diéu khién, quan 1y con ngudi, lanh dao, chi dao,
kiém tra cong viéc cia ngudi khédc ¢6 lién quan dén viéc tuyén chon, dao tao, bdi
dudng, b6 tri, sir dung va sa thai cdn bd, nhan vién Nha nudc cé lién quan dén
viéc 16 chifc cong viéc néi chung lién quan dén ké hoach hod, lanh dao va bao
dam thuc hién k& hoach Nha nuéc va nhimg vén dé khac nhu khen thudng, ky
luat. v.v... Vi du nhu Cuc, Vu, Vién trudng, Trudng Phong, Ban, Khoa trong cac
Trudmg Pai hoc v.v...

Nhiing nguoi gii chitc vu, quyén han cd lién quan dén viéc thic hién chiic
ncing, nhiém vy 16 chirc sdan xudt, kinh doanh trong cdc co quan, 16 chitc:

Nhiing ngudi cé chirc vy, quyén han lién quan dé€n viéc thuc hién chic
nang, nhiém vu (8 chifc sin xudt, kinh doanh 13 nhing ngudi lién quan truc tiép
dén sdn xudl, phan phdi, Diéu hanh, quan 1§ tai san, 16 chic sdn xudl, nhap tai
san, kiém tra nhimg viéc ¢6 lién quan dén viéc mua bdn hang héa, gilr gin bdo
quan tai san, thu nhap, cap phét ti€n va cdc hod don, ching tir khic cé lién quan
dén tién t&. Vi du, k& todn trudng, nhitng ngudi duge giao chitc nang diéu hanh,
phan phdi tai san va cung ing , cdc trudng kho v.v...

Xuét phdt tir tinh chat, chiic nang thuc t&€ ma nhimg ngudi trén thuc hién
trong timg trudng hop cu thé méi c6 thé khang dinh dugc ho c6 chic vu, quyén
han hay khong. C6 thé coi ngudi cd chitc vu, quyén han chi nhitng nguai tréa thuc
1€ ¢6 thyc hién chic nang (8 chiic diéu hanh, quan 1y hanh chinh hay 18 chirc san
xudt kinh doanh, tic 14 trong khi thuc hién nhiém vu ho thyc hién nhimg chic
nang c6 lién quan dén viéc gidi quyét nhilng van dé cé ¥ nghia phap 1y nhu ren.
Chinh vi thé, nhitng ngudi khdc 1am trong cic co quan, t8 chitc nhung ho thuc

hién thudn tdy nhiém vu mang tinh kinh t€ hodc nghiép vu chuyén mon thi khéng
dugc coi 1a ngudi cé chitc vu, quyén han.
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Theo Luat Hinh su Viét Nam, chi ngudi thuc hién chic nang cha ngudi dai
dién quyén luc Nha nudc; chifc nang t6 chitc diéu hanh, quan 1§ hanh chinh; chac
ning 18 chitc kinh doanh méi dugc coi 1a ngudi cé chidc vu, quyén han.

~ Dé coi ngudi ndy hay ngudi khic 1a ngudi ¢6 chic vu, quyén han phai xem
xé1 cdc dau hiéu nhu: Quy ché gilt chic vu (do bd nhiem, do bdu cir, do hop dong
hay mot hinh thic khic); ¢6 hudng luong hay khong hudng luong, lam viéc trong
cdc cu quan, 18 chirc; 1am viéc trong nudc hay ngoai nude la nhilmg tién dé dau
hiéu hinh thic chit khong phai ddu hiéu co ban, quyét dinh.

Thuong xuyén thuc hién chic nang cha ngudi ¢é chitc vu, quyén han hoac
thuomg xuycn gitr chuce vy la thue hién chide nang hoac giir chic vy, quyén han do
khong ¢6 quy dinh d€ han ché€ vé& mat thai gian. Vi du nhu Hiéu trudng, Trudug
khoa trong céc truong Pai hoc v.v... |

Viéc tam thoi thuc hién chitc niang clia ngudi cd chitc vu, quyén han hoac
tam thdi giit chitc vy la viéc thyc hién chiic nang va gitr chiic vu, quyén han dé
trong mot th&i gian nhat dinh (thudng 12 thdi gian ngén) hodc khong c6 thoi han
vé mat thoi gian nhung do uy nhiém trong timg vu viéc cu thé.

P6i véi mot s6 truong hop, chi thé cha 19i pham quy dinh trong Chuong
XXI B6 luat hinh sy nam 1999 khong phai la nguéii cé chitc vu, quyén han nhung
da 1gi dung ngudi cé chiic vy, quyén han dé xam pham hoat dong ding dan clu
ca quan hoic 18 chic, d6 1a cdc 16i: Toi dua hai 1o (Diéu 289), Toi lam méi gidi
héi 16 (Diéu 280); Toi igi dung anh hudng ddi vdi ngudi cé chitc vu, quyén han dé
truc loi (Diéu 291).

6. Chinh sach hinh su va duong 16i xir Iy ddi v6i cac t6i pham vé chirc
vu:

Chinh sdch hinh sy cla Nha nudc ta ¢6 su phan biét v& mic do xir ly doi
vai cic 101 pham vé chie vy duge quy dinh tai Chuong XXI B luat hinh su nam
1999. D&i voi mot s6 161 pham, dudng 161 xir 1y thé hién sy khoan héng, (ao diéu
kién dé ngudi pham t6i 1ap cong chuoc toi, khuyén khich 6 gidc t6i pham (quy
dinh tai Diéu 289, Diéu 290). Ddng thoi, Nha nudc kién quyét xir 1y nghiém khac
d6i v6i nhiimg ngudi lgi dung chic vy, quyén han pham t6i, dac biét la cac 16i
pham vé tham nhiing. D6i véi cic t6i pham quy dinh & cac Diéu 278, 279, 283,
289 Bo luat hinh sy quy dinh hinh phat cao nhdt d&€n chung than hodc L hinh.
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Ngoai hinh phat chinh, ngudi pham t6i cdn c6 thé bj 4p dung hinh phat b8 sung
duoc quy dinh trong timg diéu luat cu thé. :

Hinh phat chinh bao gém: ci tao khong giam gitf, hinh phat ti ¢6 thdi han,
hinh phat th chung than, hinh phat ti hinh. '

Hinh phat bd sung dugc quy dinh cu thé trong timg diéu luat, bao gédm: cam
dam nhiém chic vy, c&m hanh nghé hodc 1am nhitng céng viéc nhat dinh; phat
tién khi khong 4p dung 14 hinh phat chinh; tich thu m¢t phdn hoac toan b9 tai san.

So voi Bo ludt hinh sw ndm 1985, chink sdch hinh sw va duong loi xir 1y
trong Bo ludt I:i:;lt sw ndm 1999 ¢6 mot 56 thay doi nhu sau:

Vé chinh sdch hinh su:

- Bo luat hinh su nam 1999 da diéu chinh cdc miic vé gid tri tai sin d6i véi
céc 16i pham ¢é dinh luong vé tai san dé ddm bao tinh hop 1y va cong bang va
thdng nh4t vé dinh lugng d6i véi mot s tdi pham c6 ciing tinh chat dugc quy dinh
tai cic Chuong khac ctia B6 1uat hinh sy.

- Miic dinh lugng t6i thiéu dé truy cdu trich nhiém hinh sy déi vdi cic 16
pham vé tham nhiing c6 tinh chét chi€m doat 142 nAm tram nghin déng, tuong
duong véi midc dinh luqﬂg t8i thié_u clia céc t0i chi€m doat tai sdn thudc Chuong
xam pham s& hitu (theo quy dinh truéc day thi mac dinh lugng t6i thiéu d6i véi
cdc t6i pham nay 12 5 triéu d6ng).

- Diéu chinh mitc dinh lugng thugc yéu t6 dinh khung tang ning cho phit
hop véi cdc quy dinh cdc mic dinh lugng & mét s6 t6i pham c6 ciing tinh chét va
v6i muc hinh phat tuong tng trong khung. Péi véi cac toi pham vé hai 10, Bo luat
hinh sy ndm 1999 da nang muic dinh lugng ctia khung tang-nang cha céc t0i nay
1a tir ba tram tri¢u dong trd 1én (khodn 4 cua cic diéu 279, 289, 290).

- Ngoai ra, Bo luat hinh sy ndm 1999 cdn sira d8i, b8 sung vé d4u hiéu dinh
toi, dinh khung hinh phat cho cu thé, chinh xé4c va déng bo.

Vé duong 16t xit ly:

- B6 luat hinh sy nam 1999 bd hinh phat tir hinh d6i véi hai t6i: T6i lam
dung chic vu, quyén han chi€m doat 1ai sdn va Toi moi gidi héi 16.

- Gidam mic hinh phat cao nhét déi véi cac t6i: Toi 1gi dung chiic vu, quyéh
han trong khi thi hanh cong vy tx 20 nam xu6ng 15 nam; To6i lam quyén trong
khi thi hanh cong vu; Toi gia mz_ib trong cong tac tlr ti chung than xudng 20 nam.
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Piéu 278. Toi tham o6 tai san

Nguoi nao loi dung chitc vu, quyén han chiém doat tai sdn ma minh co
trach nhiém qudn Iy cé gia tri tx ndm tram ngan dong dén duci ndm muot triéu
déng hodc duci ndm trdm ngan dong nhung thudc -mt_ﬁt trong cdc truong hop sau
day, thi bi phat ta tir hai dén bdy ndm:

a) Gay hdu qua nghiém trong;
" b) Da bi xit Iy kp ludt vé hanh vi ndy con vi pham;

) Da bi két an vé mot trong cdc 16i quy dinh tai muc A Chuong nav, chiua
dicge xod an tich ma con vi pham.

2. Pham 16i thudc mot trong cdc truong hop sau ddy, thi bi phat ti tiv bdy
ndam dén muoi ldm ndm:

a) Cé 1o chire;
b) Ding thii doan xdo quyét, nguy hiém;
c) Pham i nhiéu lan;

d) Chiém doat tai sdn cé gid tri tix ndm muot triéu dong dén duoi hai trim
triéu dong;

d) Gay hdu qud nghiém trong khdc.

3. Pham 19i thuéc mot trong cdc truong hop sau ddy, thi bi phat tiv tie nuroi
Idm ndm dén hai muoi ndm:

a) Chiém doat tai sdn cé gia tri tiv hai trdm triéu dong dén didi ndm tram
triéu dong; '

b) Gay hdu qud rdt nghiém trong khdc.

4. Pham 13i thuéc mét trong cac truong hop sau ddy, thi bi phat ti hai mueoi
nam, ti chung than hodc tr hinh:

a) Chiém doat tai san c6 gid tri tr ndm trdm triéu dong trd lén;
b) Gay hdu qua ddc biét nghiém trong khdc.

5. Nguoi pham tdi con bi cdm ddm nhig¢m chitc vy nhadr dinh tiv mot nan
dén nim ndm, cé thé bi phat tién tr muci triéu déng dén ndm muoi triéu dong,
tich thit mot phdn hodc todn bé tai san.
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1. T6i tham 6 tai san 13 mot trong nhiing t6i pham vé chiic vu nghiém trong
nhat, truc 1i€p xam hai déng thoi hai khach thé quan trong, dé la: uy tin va hoai
dong ding din cha cdc co quan, t6 chiic va quan hé s& hitu. Trén th_fc (&, day la
(6i pham gay thiét hai nghiém trong vé tai san cho Nha nudc va cdc 16 chiie, gay
anh hudng dén moi mat cha doi séng xa hoi, lam gidm uy tin cla cdc co quan, O
chitc trudc quan ching nhan dan.

2. Mat khach quan cba t6i tham 6 tai sdn dugc thé hién & hanh vi cha ngudi
c6 chitc vu, quyén han lgi dung chiic vu, quyén han chiém doat tai sdn ma minh
¢ trach nhiém quan ly.

Loi dung chitc vu, quyén han 12 sir dung chitc vu, quyén han dugc giao nhu
mot phuong tién dé€ bién 1ai san cha ngudi khdc (cha co quan, 8 chitc hoac cha
coéng dan) do minh quan ly (c6 thé quan 1y truc tlep hoac gian tiép) thanh 1ai san
ctia minh. '

Hanh vi pham t9i cia toi tham 6 trudc hét phai 1a phai ia hanh vi chiém
doat. D6i tugng chi€ém doat 1a tién, tai sdn ma ma ngudi pham 16i dugc giao quan
ly. Ngudi pham toi di chi€ém doat tai sdn minh dang quan 1y bing thu doan loi
dung trach nhi{erri quan 1y tai san d6. Thit doan lgi dung chitc vu, quyén han duogc
thuc hién rat da dang, thyc tién diéu tra, truy t8, xét Xt cho thdy thi doan dé dugc
thé hién & nhithg dang nhu sau:

+ Sir dung quyén han do chitc trich, nhiém vy cong tdc dugc giao daé thye
hién khong ding chitc trach chia minh hoac lam trdi cac quy dinh vé ché€ d6 quan
1y tai san thuoc linh vuc cong tac clia minh phu trach nhu ch€ d6 quan ly vat tu,
tién mat, sd sach k€ toan v.v...v6i muc dich chi€ém doat tai san ma minh cé trach
nhiém quan 1y.

 + Sir dung quyén han vugt qué giGi han cho phép nhung c6 lién quan dén
cuong vi cong tac dé€ chi€ém doat tai san. Vi du, k€ todn tu dong thu tién quy co
quan rdi chi€ém doat 56 tién d6 hodc thi trudng co quan ding quyén quyét dinh cha
minh tdc dong dén ngudi khac budc ho phdi dua tai san cho minh.

Khi thyc hién hanh vi chi€ém doat tai sérl ngudi pham 10i c6 thé ding nhiéu
thl doan gian déi khdc nhau dé che d4u hanh vi chi€ém doat tai san cha minh,

nhitng thit doan nay khong phai 13 d4u hiéu bit budc clia CTTP va ching chicé ¥
167 a |



nghia trong viéc quyét djnh hinh phat, nhitng thil doan nay ¢6 thé duoc thae hicn
trudc, trong hodc sau khi chi€m doat tai sdn. Nhiing thi doan thuimg gip o toi
tham 6 tai san la: stta chita s6 sdch, ching tir, ¢6 tinh ghi chép sai, lap chimg tir
gia, dot kho, tiéu huy hod don, ching tir v.v...

- Hanh vi lgi dung chic vy, quyén han chi€m doat tai san méa minh <o wich
nhiém quan 1y cdu thanh 16i pham tham 6 khi ¢6 mot trong cdc dau hiéu sau:

+ Gid tri tai san bi chi€m doat tri gid nam traim nghin dong tra lén;

+ Gay hau qua nghiém trong: 1a trudng hop hanh vi tham 6 tai san cé gia i
dudi nam tram nghin dong, da gy thiét hai nghiém trong khic ngoai gid tri 1
san bi chiém doat. Vi du, cdn b y t€ do chi€m doat thudc chita bénh & viing dang
bi dich bénh, do khéng du thude nén lam chét ngudi; '

+ Da bj xir Iy ky luat v& hanh vi ndy ma con vi pham: 1a trudng hop nguoi
pham tdi trudc d6 da tham 6 tai san c6 gia tr] dydi nam tram nghin dong va da bj
xir Iy bang mot trong cdc hinh thitc ky luat theo ding quy dinh cia ngudi ¢6 tham
quyén, chua hét thai han dé duoc coi 1a chua bij ky luat, nay lai ¢6 hanh vi tham o
tai san c6 gid tri duSi nam tram nghin déng; '

+ Da bi két 4n vé mdt trong cic tdi thuéc Muc A Chuong nay, chua duge
x04 4n lich ma con vi pham: la trudng hop ngudi pham t6i tham 6 (ai san (rudc
khi thuc hién 10i pham nay ho da pham mot trong céc tdi dugc quy dinh tai cdc
diéu tir Diéu 279 dén Diéu 284 Bo lut hinh sy, ho d4 bj ket 4n, chua dugc xod dn
tich ma ti€p tuc tham o tai san cé gid tri dudi nam tram nghin déng.

To1 tham 0 tai san 1a tdi pham c6 cau thanh vat chat. Toi pham duoc coi la
hoan thanh k€ tir thoi di€ém ngudi pham (61 chiém doat dugc tai san. Thoi diém (ai
san bi chi€ém doat dugc xdc dinh trén co s& cin cit vao d6i tuong bi chiém doat va
chitc nang, nhiém vu clia ngudi quéan 1y tai sdn trong timg trudng hgp cu thé: tir
thoi diém tai san dugc dua ra khdi noi cat gift, tir lGc cit dau tai sdn & noi kin ddo
dé sau d6 dua ra ngoai, hoac khéng xuat trinh dugc gidy & hop 1€ khi van chuyén
ti san hodc tir khi nhan dugc tai san tir ngudi khdc chuyén giao trdi phép.

3. Chii thé clia 10i tham 6 1ai san 1a chii thé dic biét. Chi nhimg ngudi ¢
nhimg dau hiéu dac biét dugc quy dinh tai Diéu 278 Bo luat hinh sy mdi cd thé
trdy thanh chG thé cha (6 tham 6 tai san. D6 12 cac ddu hiéu cé chic vy, quyén
han, c6 trach nhiém quan 1§ tai sdn. Ngudi c¢6 chic vu, quyén han quan 1y (i sin
1a ngudi do ddm nhiém nhimg chiic vu hoéc chifc trach nhét dinh trong.c()ng tdc
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ma dugc giao tai san dé thuc hién nhiém vy, c¢6 thdm quyén trong viéc chi€m hit,
sir dung, dinh doat tai san, dong thdi c6 trich nhiém quan 1y tai san d6. Nhimg
ngudi khong c6 chiic vu, quyén han, khong c6 trich nhiém trong viéc quan ly tai
sin chi c6 thé 14 déng pham toi tham 6 tai sdn vé6i vai trd 12 ngudi t8 chic, ngui
x4i giuc hoac ngudi gidp stc.

Trach nhiém quan 1y tai san ¢4 thé 12 trach nhiém quan 1y gidn tiép nhu thi
trudng co quan, té chiic, ¢6 thé 12 trach nhiém quan 1y truc ti€p nhu thi kho, thi
quy, c6 thé 1a quan 1y trén gidy 13, sd sach nhu k€ toan. Trach nhiém néy cé dugc
12 do chuc trach, nhiém vu cong tdc dugc giao mot cidch chinh thitc do giir mot
chifc vu nhét dinh, dé 12 thd trudng cdc co quan, 16 chic, k€ todn, thi quy v.v...;
dugc giao mot thuc hién cong viéc nhat dinh cé tinh dgc lap, c6 trach nhiém m_ré
Li€p d6i v6i viec quan ly mot khdi lugng tai san nhat dinh trong mot khoang thoi
gian nhat dinh nhu ldi xe dugc giao nhiém vu van chuyén hang hod khong. ¢
ngudi bao vé, ngudi 4p tdi hang di cung.

Pé truy ciu trach nhiém hinh su vé 10i tham 6 tai san d6i véi bat ky mot
ngudi nao phai xac dinh dugce ngudi d6 c6 trach nhiém quén 1y (truc ti€p hay gidn
1i€p) tai san va di loi dung chic vu, quyén han dé chi€ém doat tai san ma minh c6
trich nhiém quén ly. |

4. V& mit chl quan, 10 pham dugc thyc hién do 16i ¢d y truc ti€p. Muc
dich chi€m doat tai san 13 dau hiéu bit budc clha ciu thanh t¢i pham. Dong co
pham t61 1a déng co tu 1oi.

5. V& hinh phat, Diéu 278 quy dinh 4 khung hinh phat:

- Khung 1, 12 kKhung co ban quy dinh hinh phat t tir hai dén bay nam, ap
dung d6i véi cac trudng hop pham toi khong co tinh ti€t tang nang.

- Khung 2, 13 khung tang nang quy dinh muc hinh phat tu tir bAy nam dén
mudi ldm ndm, ap dung trong trudng hgp pham t61 ¢c6 mot trong céc tinh tiét tang
nang sau:

+ C6 18 chire: 12 truong hop tham 6 c6 su cfu k&t chit ché clia nhimg ngudi
déng pham. Su cfu két ndy tao diéu kién cho cho ngudi pham t6i chudn bi, thue
hién va che dau hanh vi pham tgi, cing c6 quyét tdm thyc hién i pham clha
ngudi pham toi;

+ Dung thi doan x40 quyét, nguy hiém: 1a trutng tiq‘p ngudi pham (6i da
str dung phuong phép, thd doan tinh vi dé hgp phdp hoa va che d4u hanh vi
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pham t6i cia minh (gid mao ching tir, tiéu huy ching tir, tao hién truong gia
v.v...) hoac cdch thitc ma ngudi pham tdi tham & da thuc hién chira dung kha
nang gay thiét hai rat 16n khdc ngoai thiét hai do hanh vi chiém doat gay ra;

+ Pham 16i nhiéu ldn: I trudng hop ngudi pham t6i d& c6 hanh vi tham o tir
hai lan r& 1én ma méi 14n da yé&u t& cau thanh (¢i pham theo quy dinh cha Diéu
278, nhung chua lan nao bi xir Iy vé hinh su ciing nhu chua hét thoi han truy ciu
trach nhiém hinh su nay méi bi xur |,

+ Chiém doat tai san cé gid tri 1r nAm muoi triéu dong dén dudi hai (ran
triéu dong;

+ Gay hau qua nghiém trong khéc;

- Khung 3, 1a khung tang nang quy dinh hinh phat ti tir mudi fam nam dén
hai muoi nam, dp dung cho cdc truong hop pham 191 ¢6 mot trong cac tinh tiét
tdng nang sau:

+ Chi€m doat tai sdn c6 gid tri ¥ hai tram trigu dong dén dudi nam tram
triéu dong;

+ Gay hau qua rdt nghiém trong khéc.

- Khung 4, 12 khung tang ndng quy dinh hinh phat th hai muoi nam, tu
chung than hoac wr hinh, dp dung trong truong hop pham 01 ¢ mdt trong cac tinh
ti€t tang nang sau:

+ Chiém doat tai san ¢6 gid tri ndm tram triéu dong trd 1€n*;

+ Gay hau qua dac biét nghiém trong khéc.

Tinh ti€t ting nang "gay hau qud nghiém trong khac" dugc hiéu 1A ngoai
nhiing hau qud (thiét hai) ma diéu luat dd quy dinh d dé cdu thanh 16 pham,
himh vi pham 16§ con gay ra moét s6 hau qua nguy hiém khdc ngoii pham vi xam
pham chil y&u ciia khach thé chinh, can cif vao mic do clia cdc thiét hai nay ma
chia thanh hau qud "rat nghiém trong khac", "dac biét nghiém trong khéc"l. Hién
nay, viéc xdc dinh cac hau qua nay chi yé&u la dya vao ¥ chi chi quan cha ngudi
ap dung phip lodt va s ¢6 hudng din cy thé dp dung van dé ndy sau.

- Hinh phat b8 sung: ngodi hinh phat chinh, ngudi pham i tham 6 tai sdn
c6 thé bi cam dam nhiém chidc vu nhat dinh tir mét ndm dén nam nam; cé thé bi

* Xem Nghj quyét s 01/2001/NQ-HDTP ngay 15/3/2001 clia Héi ddng Thdm phén Toa dn nhan dan 16 cao huong
din dp dung mot s6 quy djnh cla cac Diéu 139, 193, 278, 279, 289, BLHS
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phat tién ur mudi triéu déng d&n nam muoi triéu doéng, tich thu mot phidn hoac
toan bo tai san,

So véi quy dinh trong B9 luat hinh sy nam 1985, khdi niém "tai sin XHCN"
duoc thay bang khai niém "tai san"; mic tai san chiém doat truéc day phai tir 5
triéu déng dén dudi 100 triéu dong hoac duéi 5 trieu dong nhung phéi c6 mot
trong céc tinh ti€t: gay hau qua nghiém trong, da bi xir 1§ k¥ luat ma cdn vi pham,
vi pham nhiéu 1d4n méi cau thanh 16i tham 6, Bo iuat hinh su nam 1999 quy dinh
mifc tai san chiém doat tir 500 ngan déng hoidc dudi 500 nghin déng ma thuoc
mot trong cac trudng hop: gay héu qua nghiem trong hodc da bi xir 1y ky lut vé
hanh vi ndy ma cdn vi pham hodc di bi két 4n vé mét trong cdc t6i tham nhiing
ma cdn vi pham; bd quy dinh vé truong hop vi pham nhiéu 14n. B luat hinh sy
nam 1999 sira ddl mot 86 tinh tiét dinh khung tang nang cua diéu luat va cic mic
hinh phat b8 sung.

Diéu 279. Toi nhan héi 10

Ngudi nao loi dung chitc vu, quyén han, tryc tiép hodc qua trung gian da
nhdn hodc sé nhdn tién, tai sdn hodc lgi ich vdt chat khdc duci bdt ky hinh thic
ndo cé gid tri tix ndm trdm nghin dong dén duwdi myoi rrifu ddng hodc duci nam
trdm nghin ddng nhung thudéc mot trong cdc truong hop sau ddy dé lam hodc

khong lam mét viéc vi loi ich hodc theo yéu cdu cia ngudi dua h6i 19, thi bj phat
tit tir hat ndm dén bdy ndm:

a) GAy hdu qud nghiém trong;
b) Ba bj xu Iy ky ludt vé hanh vi ndy ma con'vi phgm,

¢) Dd bi két dn vé mot trong cdc 16i quy dinh tai Myc A Chuong nay, chi
duoc xod dn tich ma con vi pham.

2. Pham t6¢ thuéc mot trong cdc trudng hop sau ddy, thi bi phat 1 tir bay
ndm dén muoi lam nam:

a) Cé 16 chiic; |

b) Lam dung chiic vu, quyén han;

c) Pham tdi nhiéu ldn; , o '
d) Biét rd cia hoi 19 1a 1di sdn cia Nha nudc;

d) Db: hoi 19, sdch nhiéu haac ding thi doan xdo quyet'
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e) Cua hoi 10 cd gid tri tie mudi triéu dong dén dudi ndm muoi triéu dong,
g) Gay hdu qud nghiém trong khdc.

3. Pham t5i thugc mot trong cdc truong hop sau ddy, thi bi phat 1t iy mieot
ldm ndm dén hai muoi ndm.

a) Cua héi 16 c6 gia tri tt ndm muoi triéu dong dén duoi ba tram triéu
dong;

b) Gdy hdu qud rdt nghiém trong khdc.

4. Pham t6i thudc mot trong cdc truong hop sau day, thi bi phat ti hai micoi
ndm, tit chung thdn hodc tw hinh:

a) Cia hoi 1o 6 gid tri v ba tram triéu dong tro lén;
b) Gdy h@u qud ddc biét nghiém wrong khdc.

5. Nguoi pham t6i con bi cdm ddm nhiém chitc vy nhdt dinh tr mot nam
dén ndm ndm, c6 thé bi phat tién ti mét ldn dén ndm ldn gia tri ciia hoi 16, tich thu
mét phdn hodc toan bo tai san.

%

1. Cling nhw t9i tham 6 tai san, t6i nhan hdj 16 13 mét trong nhimg 16i pham
tham nhiing nguy hiém nhét truc ti€p xam pham dén uy tin va hoat dong diing dan
cla co quan, td chitc, xam hai dén quyén va lgi ich cua cong dan. Day 1a t6i pham
gay tac hai cho xa hoi vé nhidu mat, anh hudng dén viec thuc hién cht truong,
dudng 16i cia Dang, phép luat ca Nha nuéc (xem binh luan Didu 277).

2. Mat khich quan cia t6i pham thé hién & hanh vi 10i dung chirc vu, quyén
han truc ti€p hodc qua trung gian dd nhéan hodc s€ nhan tién, tai san hoac loi ich
vat chdt khdc dudi bat ky hinh thitc nao dé 1am hoac khong 1am mot viéc vi lgi ich
hoac theo yéu cdu cia ngudi dua héi 10. C6 hai loai hanh vi nhan héi 10 sau:

Thir nhét, ngudi cé chiic vu, quyén han nhan tién, tai san hoac lgi ich vat
chat khac dé 1am mot viéc thudc trach nhiém cha minh Wi lgi ich hodc theo yéu
cdu cua ﬁgu@i dua hoi 16 (day la dang hanh vi hanh dong). Vi dy, hanh vi nhan
tién hodic qua bi€u cha ngudi ¢6 chiic vy, quyén han dé wyén dyng ngudi vao lam
viéc trong ca quan, t6 chitc; dé cép nha; d€ dé bat ngudi dua hai 10 1en mot chidc
vu nhat dinh v.v... ‘
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Thit hai, ngudi ¢§ chirc vy, quyén han nhan tién, tai sin hoac loi ich vat
chét khdc dé khong lam mot viéc thudc trach nhiém ctia minh vi 1oi ich hoic theo
yéu cdu clia ngudi dua hoi 16 (day 1a dang hanh vi khong hanh dong). Vi du, nhan
vién hai quan, kiém 1am nhan tién hodc tai san dé khéng kham xét hang hoa cia
chi hang buon lau; Canh sat giao thong nhan tién clia ngudi vi pham luat 1& giao
thong dé khong xir phat ho v.v... :

Ngudi cé chic vu, quyén han cé thé nhén tién, tai san hoac lgi ich vat chai
khic dé lam hogc khong 1am mot viéc thudc thdm quyén clia minh, nhung ciing
c6 thé ngudi c6 chitc vy, quyén han lam dung chic vu, quyén han thudc chirc
trdch cha nguoi khic nhu cua cép trén (vi du, quan gido frai giam nhdn tién, tai san
hoac loi ich vat chat khdc dé tra ty do cho pham nhén) thi ngudi dé vin phai chiu
trach nhiém hinh su vé t6i nhan héi 16 theo diém b, khoan 2, Diéu 279.

Cla h6i 10 ¢6 thé 12 clia c4 nhan, gia dinh ngudi dua héi 16 hoac cha ca
quan, 18 chic va d6 c6 thé 1a tién, tai sin hodc lgi ich vat chét khdc nhu gidy
nhugng nha, quyén sir dung dat, vé di du lich, gidy di an duong, nghi mat, du lich
v.v...Ca héi 10 bat budc phai 1a nhitg gi ¢6 gia tri vat chat hoidc gid tri kinh 1€
nhat dinh, nhitg gi thudn wy cé gid tri tinh than khong dugce coi 1a cla héi 16. Vi
du, khen ngoi trén bdo chi, nhimg 151 phét biéu, nhan xét (6t vé mot ngudi nao do
wrong hoi nghi, quan hé tinh duc v.v...

-

Thi doan, c4ch thirc dua héi 10 rat da dang. Ngudi pham t6i c6 thé nhan
cua hoi 16 mdt cach tryc ti€p tir tay ngudi dua hoi 10 hodc qua ngudi trung gian
nhu bd me, vg con, ba bé, qua buu dién. Cla hai 10 rét da dang nhu tién, ca cai,
vat trang sifc, vat phdm tiéu dung (ti vi, th lanh, 6 16, xe mdy, gidy o ¢6 gid tri
bang tién v.v... va dugc che day dudi cic hinh thitc hgp phdp dugc nguy trang, che
day khéo léo, tinh vi va t€ nhi nhu cho, tdng, vay, tra ng, qua cAm on v.v...

Dau hiéu _béi budc chia cdu thanh t61 pham cia tdi nhan héi 16 14 ¢é su thoa
thuan trude gilta ngudi dua héi 16 va ngudi nhan héi 16 vé viéc dura va nhan hdéi 6.
Su thoa thuin nay c6 thé dugc thuc hién mot cich tryc tiép hodc gian ti€p, dudi
nhiéu hinh thitc nhur: qua 101 ndi, qua van ban gidy to, qua dién thoai, ¢6 (hé cong
khai hoac thoa thuan ngdm. Cho dit dugc thuc hién duéi bt ky hinh thic nao 1hi
su thod thuan d6 ciing phai dat duoc muc dich 1a ngudi ¢6 chdc vu, quyén han
dong ¥ lam hoac khong 1am mét viéc nhét dinh vi loi ich hoac theo yéu cau cha
ngudi dua hoi 1. Néu hai bén khong c6 sy thod thuan irude vé viéc dua va nhan
h6i 10 nhur trén thi hanh vi khéng cfu thanh tdi pham.
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Toi pham dugc coi 12 hoan thanh ké tir thdi diém ngudi ¢ chitc vy, quyén
han déng y nhan tién, tai san hodc lgi ich vat chat khac. Trén thuc (€, ngudi ¢
chitc vu, quyén han da dua tién, tai san hodc lgi ich vat chat khac hay chua, dua
toin bo hay dua mot phdn khong ¢é y nghia vé mat dinh toi. Trudng hop ngudi co
chitc vu, quyén han chii dong dodi héi 16, thi tdi pham dugce coi 1a hoan thanh ké i
thdi diém ngudi ¢6 chic vu, quyén han t6 rd thdi do cia minh va ngudi dua hoi 1o
chdp nhan sy doi hdi dé.

Hanh vi nhan hoi 10 ¢6 gid tri ndm trdm ngan dong tré ién mdi cau thinh
t0i pham. Néu cuia héi 16 ¢é gid tri du6i nam tram ngan déng, thi ngudi nhan hai
16 chi bi truy citu trach nhiém hinh su trong cdc trudng hop: Gay hau qua nghiém
trong; da bi xir 1y ky luat vé hanh vi nay ma con vi pham hodc da bi két an vé mot
trong cic 101 quy dinh 1ai Muc A Chuong XXI B luat hinh su chua duge xod dn
tich. "

3. Chu thé cia toi nhan héi 16 1a chi thé dac biét. Dau hiéu bat budc cha
chii 1a chd thé phai c6 chic vu, quyén han va da 1¢i dung chiic vu, quyén han clia
minh dé nhan héi 16 (xem binh luan Diéu 277).

4. Vé mat chi quan, t6i nhan héi 16 dugc thuc hién do 16i ¢6 ¥ truc tiép.

Ngudi pham i nhan thifc dugc hanh vi loi dung chitc vy, quyén han dugc
giao d€ lam hay khong lam mot viéc gi vi loi ich hoac theo yéu cdu clia nguin dua
héi 16 12 nguy hiém cho xa hoi va trdi v6i phdp luat. Ngudj pham toi mong mudn
lam hoac khong 1am viéc d6, nhim muyc dich nhan tién, i san hoac loi ich val
chat khdc ma di thoa thuan trudc véi ngudi dua hoi 16. Dong co pham 16i 1a dong
co vu loi, ngudi pham t6i mong mudn 1gi ich vat chat cho minh hodc cho ngudi
khdc ma minh quan tam.

5. V& hinh phat, Diéu 279 quy dinh 4 khung hinh phat: .'

- Khung 1, 1a khung co ban quy dinh hinh phat tir hai dén bdy nam, dp dung
ddi vdi cdc trudng hop pham toi khong c6 tinh tiét dinh khung tang ning.

- Khung 2,' 1a khung tang ning quy dinh hinh phat n‘x«béy nam dén mudi hai
nam, duge dp dung doi vdi cdc trudng hgp ¢6 mot trong céc tinh tiét 1ang nang
sau day:

+ C6 16 chitc: 12 trudng hop déng pham c6 su lién két chiit ché giira nhimg
ngudi ¢o chic vu, quyén han ciing nhan hdi 19;
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+ Lam dung chdc vu, quyén han: 13 trudng hgp ngudi cé chic vy, quyén
han nh4n h6i 106 réi 1am mot viéc vugt qué thdm quyén cha minh;

+ Pham t6i nhiéu 14n: 12 trudng hop ngudi pham t6i di c6 hanh vi nhan héi
16 tir hai l4n trd 1én, ma méi 14n déu db yéu (6 csiu thanh t6i pham duoc quy dinh
tai Diéu 279, nhung chua 14n nao bj xir 1§ v€ hinh sy cling nhu chua hét thai hiéu
truy ctfu trdch nhim hinh su, nay méi bi xtrly;

+ Biét 15 cla hdi 16 1a tai san cha Nha nudc: 1a trudng hop khi nhan héi 9,
ngudi pham 10i da biét rd do Ia tai san clia Nha nudc;

+ Ddi h6i 19, sdch nhidu hoac ding thii doan x4o quyét: 12 trudng hq‘plngufri
c6 chiic vy, quyén han cha dong ddi hdi mot céch tring tron hoidc de doa lam cho
ngudi cé viec cho rang n€u khong dua tién, tai sdn hodc loi ich vat chat khac thi
quyén, lgi ich chinh ddng clia minh bi xam pham; hodc trudng hop ngudi pham
t6i hanh dong mot céch tinh vi, gian ngoan dé€ thuc hién hodc che d4u hanh vi cia
minh lam cho viéc phat hién ti pham khé khién, phifc tap.

+ Cha héi 16 ¢6 gid tri tir mudi trieu dong d€n mudi nam triéu ddng;
+ Gay hau qua nghiém trong khdc: 1a trudng hop do ¢6 hanh vi nhan hoi 1o

nén da lam cho uy tin cha-co quan, 18 chitc bj tdn hai nghiém trong, gay anh hudng
x4u vé mat chinh tri, xa hoi v.v...(xem binh Juan Diéu 278).

- Khung 3, 12 khung ting ning quy dinh hinh phat t tir mudi ba nam dén
hai mudi nam, ap dung d6i véi céc trudong hop pham toi cé mot trong céc linh tiét
ting nang sau day: '

 +Clahdi 16 cd gia tri tir ndm muoi triéu déng dén dudi ba tram triéu déng;
+ Gay hau qua rat nghiém trong khic (xem binh luan Diéu 278);
- Khung 4, 1a khung tang nang quy dinh hinh phat 1a @ hai muoi nam,

chung than hodc tir hinh, 4p dung doi voi cdc trudng hgp pham 161 6 mot rong
cdc tinh tiét tang néng sau day: |

+ Ctia h6i 16 c6 gid tri tir ba tram triéu déng trd lén;>
+ Gay hau qua dac biét nghiém trong khdc (xem binh luan Diéu 278);

* Xem Nghi quyét 6 01/2001/NQ-HDTP ngay 15/3/2001 clia Hoi d6ng Thdm phay Toa 4n nhan dan 5i cao hudng
dén 4p dung mot sp quy dinh cha cdc Diéu 139, 193, 278, 279, 289, BLHS
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- Hinh phat b8 sung: ngudi pham t6i ¢6 thé bi cam ddm nhiém chifc vu nhat
dinh tir m6t ndm dén ndm nam, c¢6 thé bi phat tién tir mot 14n dén ndm lan gid i
ctia hoi 10, tich thu moét phan hoac toan bd tai san.

So véi Bo luat hinh sy nam 1985: vé c4u thinh co ban cé stra doi la trong
trudng hop tai san nhan hai 16 dudi 500 nghin déng thi phai ¢é cic tinh tiel: gay
hau qua nghiém trong; da bi xtr 1y ky luat vé hanh vi nhan h6i 16 ma con vi pham;
bd sung thém finh (i€t da bi két an vé€ mot trong cdc 16i thgm nhiing chua duge
x04 4n tich ma con vi pham, khoéng quy dinh tinh ti€t vi pham nhiéu ian; stra doi
mot so tinh tiét dinh khung tang nang cta diéu luat.

Piéu 280. Toi lam dung chirc vu, quyén han chiém doat tai san

1. Ngiwoi nao lam dung chitc vy, quyén han chiém doat 1ai sdn ciia ngioi
khdc co gid tri 1w ndm trdm nghin dong dén dudi nam muoi triéu dong hodc dutii
ndm trdm nghin dong nhung gdy hdu qud nghiém trong, dd bi xit 1y ky ludt vé
hanh vi ndy hodc da bi két dn vé mot trong cdc 19i quy dinh tai Muc A Chicong
nay, chica dugc xod an tich ma con vi pham, thi bi phat it tir mét nam dén sau
ndm: '

a) Co t6 chiic; . '

b) Dang thii doan xdo quyét, nguy hiém;,

c) Pham t6i nhiéu ldn;

d) Téi phc_zml nguy hiém;

d) Chiém doat tai sdn cé gid tri t¥ ndm muoi triéu déng dén dudi hai tram
triéu dong;

e) Gdy hdu qud nghiém trong khdc.

3. Pham 191 thuéc mgt trong cdc trudng hop sau ddy, thi bi phat tit tiv muoi
ha ndm dén hai nueoi ndm:

a) Chiém doat tai sdn c6 gid tri tt hai trdm triéu dong dén dudi nam tram
triéu dong;

b) Gdy hdu qua rdt nghiém trong khdc, |

4. Pham 191 thuéc mot trong cdc truong hgp sau ddy, thi bi phat tv  hai
mutai ndm hodc tit ch ung than: )

a) Chiém doat tai sdn cé gia tri tir ndm trdm triéu dong tro lén;

b) Gay hdu qua ddc biét nghiém trong khdc.

: 176



5. Nguoi pham t9i con bi cam ddam nhiém chitc vu nhat dinh ttr mét nam
dén ndm ndm, cé thé bi phat tién 1 muoi triéu dong dén ndm muvi triéu dong.

* #

*

1. T6i lam dung chic vu, quyén han chi€ém doat tai san clia ngudi khic la
hanh vi nguy hiém cao do cho xa hoi khong chi xam hai dén uy tin va hoat dong
diing d4n ctia co quan, t6 chitc ma con xam hai dén quan hé s& hitu cha Nha nudc
hodc clia cong dan. N6 duge thé hién & chd, nguoi ¢6 chitc vu, quyén han khong
nhimg 1gi dung chiic vu, quyén han clta minh ma con cdn dung chifc vu, quyén
han cha nguoi khac nhu cua cdp trén, lam trdi chifc nang, nhiém vu cia minh, gay
thiét hai cho 1gi ich cia Nha nuéc, ctia xa héi hoac quyén, lgi ich hop phdp clia
cong dan, 1am t8n thuong uy tin cha cdn bo, gidm hiéu luc quan 1y cta Nhi nude,
Pay 1a mot trong nhitng t6i pham vé tham nhiing lam thodi hod, bién chil moi so
bo phan cdn bo, cong chiic trong bd mdy Nha nudc, lam gidm uy iin cla Dang,
Nha nudc, gady anh hudng nhiéu mat cua doi sGng xa hoi, gy su bat binh cia
quén chiing nhan dan.

2. Mat khach quan cba t0i pham dugc thé hién & hanh vi lam dung chirc vy,
quyén han chi€ém doat tai san cha ngudi khic (cha co quan, 18 chifc hoac cha cong
dan). Lam dung chidc vu, quyén han tic 14 sir dung chifc vy, quyén han cba minh nhu
mot phuong tién dé 1am mot viéc vuot ra ngoai chifc trich, nhiém vu duogc giao dé
chiém doat tai sdn cha ngudi khdc. Hanh vi lam dung chiic vu, quyén han chi€ém doat
tai san c6 thé dugc biéu hién & cdc dang khic nhau nhu sau:

- Lam dung chiic vu, quyén han uy hi€p vé mat tinh than d6i véi chi tai san
budc ho phai dua tai sin cho minh. Hanh vi nay khdc v6i hanh vi cudng doat tai
san & ché, ngudi pham toi da sir dung chic vu, quyén han cha minh dé lam
phuong tién d& de doa, uy hiép tinh than d6i vdi chd tai san 1am cho ngudi chi tai
san do so uy quyén clia minh ma phéi dé cho nguéii pham 91 chi€m doal tai san.

- Lam dung chic vy, quyén han lira d6i ngudi khac dé chiém doat 1ai san,
Vé hinh thic, t0i nay tuong ty nhu t6i Iira dao chi€m doat tai san, nhung khic t6i
lira ddo chi€m doat tai san & chd ngudi pham t6i di sir dung chic vu, quyén han
cla minh lam f)hUdng tién dé lira d6i, 1am cho chi tai san tin 12 that va ty nguyén
dua tai san cha minh cho ngudi pham t6i ma khong bi€t. Nha ¢é chirc vu, quyén
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han duoc giao ma ngudi pham 101 da thuc hién dugc hanh vi gian doi va chiém
doat dugc tai sdn cia ngudi khic.

- Lam dung tin nhiém cla chd tai san déi v&i minh dé chiém doal i sin
ctia ho. V& hinh thic, hanh vi ndy giéng nhu t¢i lam dung tin nhiém chiém doat
tai san, nhung khdc & chd do cé chitc vu, quyén han nén ngudi pham t6i dugc chi
tai san tin va giao tai san. Sau khi c6 tai san trong tay, nguoi pham 16i da chiém
doat mot phén hoac toan bo tai san d6.

Hanh vi lam dung chic vu, quyén han chiém doat tai san chi cdu thanh t6i
pham trong nhiing trudng hop sau:

+ Gid tri tai san bi chi€m doat tir nam tram nghin déng & 1én;

+ Gid tri tai san bi chi€m doat duéi nam tram nghin déng nhung gay hau qua
nghiém trong; |

+ Gid tri tai sdn bi chi€m doat dudi nim traim nghin ddng nhung di bj xir ly
ky Iuat v& hanh vi nay ma con vi pham;

+ Gi tri i san bi chi€m doat dudi nam tram nghin déng nhung da bj két 4n
vé mol trong céc (0i duge quy dinh tir Diéu 278 dén Diéu 284 Bo luat hinh su, chua
dugc xod an tich ma con vi pham.

3. Cha thé cua (6i lam dung chitc vu, quyén han chi€ém doat tai san la chi
thé dac biét. Chi thé cha t6i pham nay chi c6 thé 12 ngudi cé chiic vu, quyén han,
wic 1a c6 nhimg quyén han nhat dinh d6i v6i clia ngudi khdc vé mat té chire, hanh
- chinh ho#c lién quan dé€n cdc quyén 1gi khic ciia cong dan (xem binh luan Diéu

277). ‘

4. V& mat chli quan, t0i pham dugc thuc hién do 16i ¢6 ¥ truc tiép. Muc
dich pham t0i 12 nham chi€ém doat tai san clia ngudi khdc. Dong co pham 16i 1
dong co tu loi.

5. V& hinh phat, Diéu 280 quy dinh 4 khung hinh phat:

- Khung 1, 1a khung co ban quy dinh hinh phat th tir m6t nam dén sau nam,
4p dung dé6i vdi cic trudng hop pham t9i khong c6 tinh tiét ting nang.

- Khung 2, 1a khung tang nang quy dinh hinh phat td tir sdu nam dén mudi
ba nam, 4p dung trong trudng hop pham t6i c6 mot trong cic tinh tiél tang nang
sau: '

+ Ding thi doan x40 quyét, nguy hiém;
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+ Pham 16i nhiéu 14n (xem binh luan Diéu 278);

+ Téi pham nguy hi€m: Day 12 trudng hgp ngudi pham 10i da bj két 4n vé
t0i rat nghiém trong, dac biét nghiém trong do c6 ¥, chua dugc xo4 4n tich ma lai
pham t6i lam dung chitc vu quyén han chi€m doat tai san theo cdc khoén 2, 3, 4
Diéu 280 Bo luat hinh sy hodc da tdi pham, chua duge xo4 4n tich ma iai pham t6i
nay;

+ Chiém doat tai sin c6 gia tri tir mudi triéu déng dén dudi hai tram tricu
déng;

+ Gay hau qué nghiém trong khéc (xem binh luan Dlﬁu 278)

- Khung 3, 1 khung tang nang quy dmh hinh phat tﬁ tr rnu'én ba nam dén
hai muoi nam, 4p dung d6i véi truong hop pham t6i ¢ mot trong cdc tinh tiét
tang nang sau. :

+ Chi€m doat tai san ¢ gid trj tir hai tram triéu déng dén dudi ba (ram triéu
déng; '

+ Gay hau qua rat nghiém trong khédc (xem binh lujn Diéu 278).

- Khung 4, 1a khung tang nang quy dinh hinh phat td hai muoi ndm hodc 1
chung than, 4p dung ddi véi céc truding hop pham t6i ¢6 mot trong cic tinh tiét
tang nang sau: —

+ Tai san bj chlém doat cé gui trj i nam fram trigy déng trd 1én;
+ Gay hau qué dac biét nghlem trong khéc (xcm binh luan biéu 278).

- Hinh phat b3 sung: Diéu 280 quy dinh cdc hinh phat b sung 13 com dam
nhiém chitc vu nhét dinh tir mot nam dé€n nam nam, cé thé bj phat tién tr mudi triéu
déng dén nim muoi tri¢u déng. |

So v61 B luat hinh sur ndm 1985: twong tu nhu t6i tham 6 tai san, B luat
hinh su nam 1999 quy dinh vé muic tai san bi chi€ém doat dudi 500 nghin déng thi
phai c6 thém céc tinh tiét khéc 12 gay hau qua nghiém trong, da bi xir 1y ky luat vé
hanh vi lam dung chic vy, quyén han chi€ém doat tai san ma codn vi pham hoac da
bi két an vé (6i tham nhiing chua dugc xod dn tich ma con vi pham; déng thai bo
hinh phat tr hinh d6i v6i t6i pham ndy; stta mic hinh phat b8 sung 13 cdm dim
nhiém chic vy, quy dinh thém hinh phat b8 sung 13 hinh phat tién, bd quy dinh
"c6 thé bj tich thu toan bo hodc mot phén tai sén".
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Diéu 281. Toi loi dung chirc vu, quyén han trong khi thi hanh cong vu

1. Nguoi nao vi vy lgi hodac dong co cd nhdn khdc ma loi dung chic vy,
giyén han lam trdi céng vy gdy thiét hai cho loi ich cita Nha noc, cia xa hoi,
quyén, loi ich hop phdp cua céng ddn, thi bi phat cdi tgo khong glam gitt den ba
ndm hodc bi phat ti iy mot ndm dén ndm nam.

2. Pham t6i thudéc mot trong cdc tricong hop sau ddy, thi bi phat tit tit nam ndam
dén mudi ndm:

a) Cé 18 chirc;
b) Pham toi nhiéu lan;
c) Gdy hdu qud nghiém trong.

3. Pham t6i gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat 1 tix muoi ndm dén mudi ldm ndm.

4. Nguoi pham 101 con bi cdm ddm nhiém chitc vi nhadt dinh e mot nam
dén ndm ndm, cé thé bi phat tién tir ba triéu dong dén ba muoi triéu dong.
" *

*

1. Toi loi dung chitc vu, quyén han trong khi thi hanh cong vy la hanh vi
nguy hiém cho xa hai, do ngudi c6 chic vu, quyén han thuc hién wrdi vdi chie
nang, nhiém vu cha minh, tryc ti€p xam pham dén hoat d¢ng ding din cia co
quan, t6 chic déng thdi gy thiét hai cho loi ich clia Nha nuéc, cia xa hoi, quyén
va loi ich hgp phdp cua cong dan. Pay la t¢i pham mang tinh chung nhét cho moi
trudng hop loi dung chic vy, quyén han ma khong cé dau hiéu dic trung cha cdc
t61 pham khac vé& chitc vu nhu: Toi nhan héi 16; Toi lgi dung chic vu, quyén han
gay anh hudng dén nguﬁri.khéc dé truc loi; T6i gia mao trong cong tac.

2. Mat khach quan cta tdi pham nay thé hién & hanh vi lgi dung chic vu,
quyén han lam trai véi cong vu, gay thiét hai cho, cho x4 héi, quyén , lgi ich hop
phdp clia cong dan

Loi dung chifc vu, quyén han trong khi thi hanh cong vu la truong hop
ngudi c6 chic vy, quyén han vu vi vu 10i hodc dong co cd nhan khac ngudi c6
" chidc vy, quyén han da sir dung quyén han chlla mjnh dé 1am tréi. v6i chiic nang,
nhiém vu cong tic duge giao. Trén thuc t€, hanh vi 10i dung chifc vu, quyén han
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trong khi thi hanh cong vu c6 thé dugce thé hién rdt da dang, c6 thé & dang 1a hanh
vi hanh dong hoiic khéng hanh dong. Mot s6 hanh vi dugc thé hién bang hanh
- déng nhar. Ngudi cé chitc vy, quyén han vi vu lgi hodc déng co cd nhan khic ma
ioi dung chirc vu, quyén han clia minh chi tién khéng ding muc dich quy dinh
hoac gidm thu€ trdi phap luat v.v... Mot s6 hanh vi duge thuc hién bang khong
hanh dong nhu: Cong an vi déng co cd nhan ma ¢d y khong bt giir pham 101 dang
chay (rén; ngudi cé thdm quyén cdp gidy phép kinh doanh cé tinh khong cip giay
kinh doanh cho ngudi cé di diéu kién dé dugc cap gidy kinh doanh; nhan vién hai
quan khong kiém tra hanh ly ctia ngudi quén khi qua clra khdu v.v...

D4u hiéu bit budc thudgc mat khiach quan cba t6i 19i dung chitc vu, quyén
han trong khi thi hanh cong vu 1a phai cé hau qua xay ra. Hau qud cha 16i pham
thé hién & chd gay thiét hai cho lgi ich cha Nha nudc, cha xa hoi, quyén loi ich |
hop phép clia cong dan. Thiét hai c6 thé 12 thiét hai vé vat chat (nhu lam mét mat,
lam hu héng, hao hut tai sdn hodc lam thét thu cho ngan sdch Nha nudc v.v...)
hodc c6 thé 1a phi vat chdt (nhu gay anh hudng x4u vé chinh trj lam giam uy tin
cua Dang, Nha nudc, xam pham nghiém trong cidc quyén co ban cta cong dan
V.V...)

D€ truy citu trach nhiém hinh su d6i v6i nguoi vi pham, cdn xac dinh moi
quan hé nhan qua giita hanh vi 1gi dung chitc vu, quyén han trong khi thi hanh
cong vu va thiét hai xdy ra, nghia Ia phai chiing minh thiét hai xay ra chinh 14 do
hanh vi loi dung chitc vu, quyén han lam trdi cong cu clia ngudi cé chic vu,
quyén han gay ra.

Toi pham dugc coi 1a hoan thanh tr théi di€m xay ra thiét hai cho loi ich
cia Nha nudc, cia xa hoi, quyén va loi ich hop phép ciia cong dan. Mitc do thiét
hai gay ra khong c6 ¥ nghia trong viéc dinh t6i ma chi 1a can c& trong viéc dinh
khung hinh phat. |

- Thye tién xét xlr con cho thay hanh vi lgi dung chitc vu, quyén han duoc
giao am trdi véi cong vu vi muc dich cuc bd dia phuong hoac cta tap thé ciing
coi la dong co vu lgi hodc ddng co ca nhéan vi viéc 1am cha ngudi cé chic vu,
quyén han phai nhdm thoi m&n nhu ciu va 1gi ich hai hoa cba xa hoi, cba tap thé
cha cd nhan. Né€u vi thod man loi ich clia dia phuong hodc cha tap thé thi chinh
trong loi ich dé di xual hién dong co ¢6 vu 1gi hodc ca nhén.

3. Cht thé cua t6i loi dung chiic vy, quyén han trong khi thi hanh c6ng vu
12 chi thé dic bit. Chi thé chi cé thé 12 ngudi c6 chifc vy, quyén han va ho da loi
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dung chirc vu, quyén han dé dé lam udi v6i chitfc nang, nhiém vu cong tic cla
minh.

4. V& mat chl quan, t0i lgi dung chdc vu, quyén han trong khi thi himh
cong vu dugc thuc hién do 181 ¢6 y truc 1i€p. Ngudi pham o1 nhan thie 16 hanh vi
ctua minh 12 lgi dung chic vu, quyén han lam trai cong vu va gay ra thiét hai cho
foi ich cia Nha nudc, cta x3 hoi, quyén va lgi ich hop phap cla cong dan vi
ngudi pham to6i mong mudn thuc hién hanh vi d6. Pong co vu 10i hoac dong co ci
nhan khdc 1a ddu hiéu bét budc clia céu thanh t6i pham. Ngudi pham 16i loi dung
chitc vu, quyén han thuc hién hanh vi trii véi chifc nang, nhiém vu duge giao nham
thu loi bat chinh nhu nham thu tién, tai san, trén tranh béi thuong thiét hai hoac
nhim tra thi, &rd on hay vi tinh cdm c4 nhan khac v.v...

5. Vé hinh phat, Diéu 281 quy dinh 3 khung hinh phat:

- Khung [, 1a khung co ban quy dinh hinh phat cai tao khong giam gitr d¢n
ba nam hoac phat th tir mot nam-d€u nam nam.

- Khung 2, 1a khung tang nang quy dinh hinh phat (i tir nam nam dén mudi
nam 4p dung trong cac trudng hop pham 101 ¢6 mot trong cac tinh i€t ting nang
sau: c6 t6 chic; pham t0i nhiéu 14n; gy hau qua nghiém trong (xem binh luan
diéu 278).

- Khung 3, 1a khung tang ndng quy dinh hinh phat th tir mudi. nam dén mudi
lam nam, ap dung déi véi cdc trudng hop pham 161 gay hau qua rat nghiém rong
hoac dac biét nghiém trong (xem binh luat diéu 278).

- Hinh phat bd sung. ngudi pham t0i con bj cdm ddm nhiém nhimg chirc vu
nh4t dinh tr m6t nim dén nam nam, c6 thé bi phat tién tir ba triéu déng dén ba
muoi tri¢u dong.

Diéu 282. Toi lam quyén trong khi thi hanh céng vy

1. Nguoi nao vi vu loi hodc dong co cd nhdn khdc ma viewt qud quyén han
ciia minh lam trdi cong vu gay thiét hai cho loi ich ciia Nha nieoc, ciia xa@ héi, loi
ich hop phdp ciia cong ddn thi bi phat tit tic ndm ndm dén bdy nam.

2. Pham tdi thuéc moét trong cdc truomg hop sau ddy thi bi phat ti tiv ndm nam
dén mudi hai ndm:

a) C6 16 chuic;
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b) Pham t¢i nhiéu ldn;
c) Pham t6i gdy hdu qud nghiém trong.

3. Pham t6i gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trony thi bj
phat i tir muoi ndm dén hai muoi ndm.

4. Nguwoi pham 131 con bi cdm dam nhiém chitc vy nhdt dinh tir mot nam
dén ndm ndam, cé thé bi phat tién v ba triéu dong dén ba mutoi triéu dong.

1

* *
* .

1. T6i lam quyén trong khi thi hanh c6ng vu xadm pham dén uy tin va hoat
déng diing dan cia co quan, té chirc, xam pham dén lgi ich chia Nha nuéc, clia xa
hoi, quyén va lgi ich hop phap cta cong dan.

2. Mat khach quan cha t6i lam quyén trong khi thi hanh cong vu thé hién &
hanh vi clia ngudi c¢6 chitc vu, quyén han di vuot qua quyén han dugc giao lam
trai v6i cong vu vi dong co vu 101 hodc dong co cd nhan khac, gay thiét hai cho loi
ich cha Nha nuéc, clia xa hoi, quyén va lgi ich hop phap clia cong dan.

Ciing tuong tu nhu t0i lam dung chic vu, quyén han trong khi thi hanh
cong vu, 16i lam quyén trong khi thi hanh céong vu bao ham cic trudmg hop lam
dung chic vu quyén han khong ¢6 dau hiéu dac trung clia cau thanh 10i pham
khdc cting tinh chat nhu: T6i lam dung chiic vu quyén han chi€m doat tai san cia
ngudi khac (Diéu 280); t6i lam dung chifc vu quyén han tha trdi phap Iuat ngudi
dang bi giam gilr (Diéu 203) v.v...

Néu hanh vi lam quyén c6 di cdc dau hiéu cdu thanh 61 pham khéc thi phai
truy citu trdch nhiém hinh su vé cac toi pham d6, vi lam quyén trong khi thi hanh
cong vu la ddu hiéu chung nhat cia cic t6i pham c6 ddu hiéu lam dung chic vu,
quyén han.

Hanh vi vuot qua quyén han thudng duge thé hién dudi dang hanh dong:
thuc hién mot viéc thudc chiic nadng cha cép trén (nhu giam doc mot cong ty ra
Quyét dinh vé nhimg van dé thuoc thdm quyén cha téng gidm déc); mot vice
thudc chirc nang, quyén han cla nganh khdc (Cht tich UBND huyén ra lénh bit
ngudi hoac ra quyét dinh cho ly hén; Chdp hanh vién thi hanh bin 4n chua c6
hiéu luc phap luat v.v...). Bé xdc dinh hanh vi pham 19i lam quyén trong khi thi
hanh cong vu phai can cif vao cdc van bad luat va cdc van ban dudi luat cha Nha
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nudc vé nhiém vu, quyén han dGi v6i ting cdp, timg nganh tir trung uong dén dia
phuong.

Hau qua gay thiét hai cho loi ich ctia Nha nuéc, cha cha xd hoi, quyén va
loi ich hop phap cla cong dan I3 ddu hiéu bat budc cha toi lam quyén trong khi
thi hanh cong vu. Thiét hai cé thé la thiét hai v& vat chat hoac vé tinh thin (xem
binh luan Diéu 281).

D¢ truy citu trach nhiém hinh sy d6i v6i ngudi c6 hanh vi lam quyén trong
khi thi hanh cong vu can phai xac dinh méi quan hé nhan qua giira hanh vi vuot
quéd quyén han dugc giao va hau qua do hanh vi d6 gay ra.

Toi pham hoan thanh tir thdi diém loi ich cla Nha nudc, clia clia xa hoi,
quyén va lgi ich hgp phdap cha cong dan bi gdy thiét hai. Midc dé thiét hat xdy ra
khong ¢6 y nghia trong viéc dinh 16i ma chi Ia can cir dé ddnh gia tinh chat nguy
hicm cha hanh vi pham i dé dinh khung hinh phat déi v6i ngudi pham (6.

3. Chu thé chia t0i lam quyén trong khi thi hanh cong vu 1a chi thé dac biét.
Cht thé chi c6 thé 1a ngudi c6 chiic vu, quyén han nhat dinh va ho di lam quyén
dé dé lam trdi véi chde niang, nhiém vy ¢ong tic cla minh.

4. V& mat chi quan, t6i lam quyén trong khi thi hanh c6ng vu duoc thuc
hién do 18i ¢ ¥ truc ti€p. Ngudi c6é chirc vu, quyén han nhan thidc hanh vi cla
minh 13 rang vuot qua quyén han cia minh va mong mudn thuc hién hanh vi dé.
Pong co pham 161 1a déng co vu 1oi hoac dong co ca nhan khac. Day 1a diu hiéu
bat buéc chia cau thanh t9i pham. Néu khong fam 16 dugc dong co pham 10i la
dong co vu loi hodc déng co cd nhan khdc thi khong thé truy ciu TNHS doi vai
hanh vi lam quyén trong khi thi hanh cong vu clia ngudi ¢6 chirc vy, quyén haa.

5. Vé hinh phat, Diéu 282 quy dinh 4 khung hinh phat:

Khung 1, 12 khung co ban, quy dinh hinh phat td tir mot nam dén bay nam,
ap dung d6i véi trudng hgp pham t6i khong cé tinh tiét dinh khung tang nang.

Khung 2, la khung tang nang quy dinh hinh phat th tr nam nam dén muai
hai nam, 4p dung ddi véi cdc trudmg hop sau: ¢é t8 chifc, pham tdi nhiéu lan; hoac
gy ra hau qua nghiém trong (xem binh luan diéu 278). |

Khung 3, ia khung tang nang quy dinh hinh phat t0 tir mudi nam dén hai
muoi nam, ap dung déi véi cac trudng hgp pham t6i gay hau qua rai nghiém
trong hodc dic biét nghiém trong (xem binh luat diéu 278).

w
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Hinh phat bd sung: ngoai hinh phat chinh, ngudi pham t6i bi cim dam
nhiém nhiing chic vu nhdt dinh t¥ mot nadm dén nam nam, ‘cd thé bi phat tién tir
ba triéu déng dén ba muoi triéu déng. |

Piéu 283. Téi loi dung chitc vu, quyén han gay ra anh huéng déi voi
ngudi khac dé truc loi

1. Nguoi nao lgi dung chitc vu, quyén han truc tiép hodc qua trung gian dda
nhdn hodc s€ nhdn tién, tai san hodc loi ich vdt chdt khdc dudi bat ky hinh thite
nao c6 gid tri ur ndm trdm nghin dong dén duci muoi triéu dong hodc dudi ndm
trdam nghin déng nhung gdy hdu quad nghiém trong, dd bi xit Iy ky ludt vé hanh vi
ndy ma con vi pham, dé ding dnh hudng cia minh thiic ddy nguoi c6 chitc vy,
quyén han lam hodc khéng lam mot viéc thudc trdch nhiém hodc lién quan tricc
tiép dén cong viéccila ho hodc lam mét viéc_khéng dugc phép lam, thi bi phat 1
1 mot ndm dén sdu ndm. |

2. Pham tpi thudc mot trong cdc truong hop sau ddy, thi bi phat tit ur sau ndm
dén muoi ba ndm:

a) Cé6 10 chitc;
b) Pham t3i nhiéu ldn;

¢) Tién, tai sdn hodc lgi ich vdt chdt khdc 6 gid tri tix muoi triéu dd:;g dén
dwdi ndm muoi triéu dong;

d) Gdy hdu qud nghiém trong khdc,

4. Pham 16i thubc mot trong cdc trudng hop sau day, thi bj phat 4 hai muoi
ndm hodc tit chung thdn:

a) Tién tai sdn hodc loi ich vdt chdt khdc c6 gid tri t ba trdm triéu dong
tro lén;

b) Gay hdu qua ddc biét nghiém trong khdc.

5. Ngwoi pham t8i con bi cdm ddm nhiém chite vy nhdt dinh tyx mot ndm
dén ndm ndm, cé thé bi phat tién tx mét ldn dén ndm ldn 36 tién hodc gid tri 1ai
san dd truc loi. '



1. Toi lam dung chitc vu, quyén han gay anh hudng déi voi nguoi khic d¢
truc loi xam pham dén hoat dong ddng dan clia co quan, 16 chic va lam giam uy
tin clia co quan, 8 chic d6, dong thoi xam pham dén quyén va loi ich hop phip
chia cong dan.

2. Mat khach quan ctia toi pham thé hién & hanh vi loi dung chiic vu, quycn
han truc ti€p hoz“_ié qua trung gian da nhan hodc s€ nhan tai san hoac loi ich vat
chat khdc dudi bat ky hinh thic nao dé ding anh hudng clia minh thic day nguoi
¢6 chifc vu, quyén han lam hoac khong lam moét viéc thudc trach nhiém lién quan
truc ti€p dén cong viéc cha ho hodc 1dm moét viéc khong duoc phép lam co loi cho
nguoi dua tai san hoéac loi ich vat chat khac. Hanh vi gay anh hudng nay thuong
duoge thé hién & dang hanh dong, ¢ thé tryc ti€p hodc gidn tiép d6i véi ngudi c6
chitc vu, quyén han nhu trao déi truc tiép, qué thu ttx hay dién thoai v.v...anh
hudng nay c6 dugce 1a do chic vy, quyén han ma ho dang dame nhiém, do (]Uill-l he
cong tdc, quan hé gia dinh, ban b¢ hay quan hé xa hoi khic.

Tién, tai san hoac loi ich vat chat khdc ¢6 gid tri tir nam tram nghin dong
ir& ken méi CTTP. Trong trudng hop tién, tai san hodc lgi ich vat chat khac cé gid
tri dudi nam tram nghin déng, thi chi ¢6 thé truy cdu wdch nhiém hiinh su nguoi
c6 chitc vu, quyén han vi pham khi c6 mét trong cdc ddu hiéu: gay hau qua
nghiém trong hodc da bi xir 1y ky luat vé hanh vi nay ma con vi pham (xem binh
luan Diéu 278).

Poi véi ngudi trung gian ma biét rd ngudi cé viéc nho ho dua tién cua hoac
loi ich vat chét khac dé ngudi d6 diing anh hudng clha minh thdic ddy nguoi cé
chiic vy, quyén han lam hoac khong lam mét viéc c6 lgi cho nguwi c6 viéc, thi du
ho c¢é dugc thii lao hay khong, ho phai chiu TNHS vé déng pham trong 10i dua héi
16 v6i vai tro 1a nguodi gitp stic. Nguogce lai, néu ho khong biét vé viéc lam cha
ngudi ¢ viée véi ngudi loi dung chitc vu, quyén han gay anh hudng déi véi nguoi
khic dé truc 1gi thi ho khong phai chiu TNHS.

To6i lam dung chic vu, quyén han dé truc lgi dugc coi 1a hoan thanh tr thoi
diém ngudi 10i dung chic vu, quyén han gay anh hudng da dat dugc thoa thuan
vdi ngudi ¢é viéce, khong phu thudc vao viéc trén thuc t€ ho da nhan tién, tai sin
hoac loi ich vat chdt khac hay chua, ciing khong phu thudc vao yéu cau hay lui
ich cla ngudi cé viéc c6 thda man hay khong. Néu ngudi loi dung chirc vy, quyén
han gay anh hufrﬁg dén ngudi ¢6 chitic vu, quyén han lam hoac khong lam mat
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viec nao d6 c6 loi cho ngudi cé viéc nhung khong nhan tién, tai sin hoac loi ich
val chat khdc thi hanh vi cia nguoi dé khong CTTP nay.

3. Chi thé cha t6i loi dung chic vu, quyén han gay anh hudng dén ngui
khic dé truc loi 14 chh thé dac biét. Chi thé cha t61 pham chi_cé thé 14 ngudi ¢6
chiic vu, quyén han va di 1¢i dung chifc vu, quyén han cha minh gay anh hudng
d6i v6i ngudi khdc dé truc 1oi.

-

4. V& mat chi quan, tdi pham dugce thue hién do ¢6 ¥ true tiép. DPong oo vu
loi 12 ddu hiéu bt buoc cha CTTP,

5. V& hinh phat, Diéu 283 quy dinh 4 khung hinh phat: -

Khung 1, 1a khung co ban quy dinh hinh phat t tir mét ndm dén sdu nam,
ap dung doi vdi trudng hop pham tdi khéng c¢6 tinh ti€t tang nang.

Khung 2, 1a khung tang nidng quy dinh hinh phat ti} tir sdu nam dén mudi-ba
nam, dp dung doi vdi cic truong hogp pham t6i ¢6 mot trong cic tinh iél tang
niang sau: cé t6 chic, pham toi nhiéu 1dn; tién, tai san hoac lgi ich vat chit khic
¢6 gid tri tr mudi triéu ddng dén dudi nam muoi trieu déng, hoac gay ra hau qui
nghiém trong khdc (xem binh ludn Diéu 278).

Khung 3, Ia khung ting nang quy djnh hinh phat 0 t&r marcn ba nam dén hai
muoi nam, 4p dung d6i v6i cac trudng hop c6 mot trong cdc tinh tiét tang nang
sau: 1ién, 1ai san hodc loi ich vat chat khac cé gid tri tir nam muoi triéu déng dén
dudi ba tram triéu déng; gy hau qua nghiém trong khic (xem binh luan Diéu
278). '

Khung 4, 12 khung tang nang, quy dinh hinh phat ti) tr hai muoi nam hoac
th chung than, 4p dung d6i véi cac trudng hgp pham t6i cé mot trong cic tinh tiét
tang nang sau: Tién, tai san hodc loi ich vat chat khdc cé gi4 tri 1ir ba tram triéu
dong ra 1én; gay hau qua nghiém trong khdc (xem binh luan Diéu 278).

Hinh phat b6 sung: ngudi pham 16i ¢6 thé bi c&m dam nhiém chic vu nhét
dinh tir mot nim dén nanm nam, ¢ thé bi phat tién tr mot dén nam 14n 56 tién
hodc gid trl 14t san da truc loi.

So véi BLHS ndm 1985 mic tai san truc loi dugc quy dinh 14 tinh tét dinh
khung tang nang clia cdc khung dugc stra theo hudng nang lén dong thdi giam

mifc khdi diém cha hinh phat b8 sung cdm dam nhiém chic vu xudng con mot
nam. '
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$Méu 284. Toi gia mao trong cong tac

1. Nguwoi nao vi vy lgi hodc déng co cd nhdn khdc ma lgi dung chirc vy, -
quyén han thic hién mot trong cdc hanh vi sau ddy, thi bi xu phat it tir mot ndm
dén ndm ndm:

a ) Stta chita, lam sai léch néi dung gidy to, tai liéu;
b) Lam gidy to gida;
c) Gid mao chit ky ciia ngudi ¢ chikc vu, quyén han.

2. Pham toi thuéc mét trong cdc truong hop sau day, thi bi phat tiv tiv ba nam
dén muoi nam:

a) Co 6 chitc;

b) N gudi pham i & ngudi ¢ trdch nhiém ldp hodc cdp gidy 0, tai licus

¢} Pham t6i nhiéu lan;

d) Gay hdu qud nghiém trong; |

3. Pham i gdy hdu qud rdt nghiém trong thi bi phat tiv tiv muoi ndm dén
muot Idm ndm.

4. Pham i gdy hdu qud ddc biét nghiém trong thi bi phat ti tir nuidi hai ndm
dén hai micoi ndm.

5. Nguoi pham t6i con bj cdm ddm nhiém chiic vu hodc lam cong viéc nhat

dinh tir mot ndm dén ndm ndm, cé thé bj phat tién tx ba triéu dong dén ba miwi
triéu dong.

E
1. Toi gid mao trong cong tdc xam pham dén tinh ding dn xdc thuc cic
loai gidy & van ban chinh thic cla co quan, t8 chitc, 1am anh hudng dén hoal
dong ding dan cba co quan, t6 chitc dé, gy thiét hai cho quyén, lgi ich cha cong

dan.

2. Mal khich quan cla 101 pham duge thé hién & mot trong cac  hanh vi
sau;
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- Lgi dung chiic vu, quyén han dé sira chiia, lam sai lech ngi dung gidy to
tai liéu k 1am thay déi co ban noi dung gidy 1o tai liéu ban dau bang cdch 1ay xod
mdi phan ndi dung quan trong va thém vao dé nhiing nOn dung khac ma giir
nguyén hinh thic gidy to ci. Hanh vi nay thé hlé}n O viéc ghi thém, 1dy xo4 hoac
sira chita noi dung gidy to, @i lieu d6. Vi du, slra chita bang diém (61 nghiép dai
hoc, sita chita ngay thang nam sinh trong gidy khai sinh v.v...

- Loi dung chitc vy, quyén han la gidy (o gia, cdp gidy (o gia hoac vira lam
vira cdp gidy (& gid cho ngudi yéu cdu sir dung 12 trudng hop lam va cap gidy 1 ¢
ndi dung khong phtt hop véi thuc t&€ nhu: 1am bang gia, lam ching minh thu gia,
Iam ho khéu gia, lam bang l4i xe gid v.v...

- Loi dung chiic vu, quyén han dé gid mao chit ky ciia ngui ¢6 thim quyén
ky nhu: gid mao chir ky cha ngudi ¢6 chic vu, quyén han trong viée xét cip gidy
phép xudt nhap khau hang ho4, dang ky kinh doanh v.v...

Hanh vi sira chifa, lam sai 1éch ndi dung giay to, tai liéu, lam va cap gidy to
gia, gia mao chir ky cha ngudi c6 chiic vu, quyén han chi CTTP trong trudng hop
chii thé dang thuc hién nhiém vu dugc giao. Néu chii thé khong phai 12 ngudi c6
chdc vu, quyén han ma thyc hién nhitng hanh vi néu trén thi chi cé thé bj truy cifu
'TNHS V& 16i sira chita, st dung gidy t& ching nhén va cdc tai liéu clia co quan, 6
chirc (Piéu 226 BLHS).

Tdi gia mao trong cong tac Ia to6i pham c6 cdu thanh hinh thac, do dé 16i
pham duuc coi 1a hoan thanh ké tir thai diém thuc hién mét trong cdc hanh vi néu
trén.

3. Cht thé cha t6i gid mao trong céng tic 1a chii thé dac biét. Chi thé cla
101 pham chi ¢6 thé la nhimg ngudi c6 chirc vu, quyén han nhat dinh trong cic co
quan, 16 chiic.

4. Vé mat chii quan, 19i pham dugc thuc hién do 16i c6 ¥ truc uep Pong co
vu lui hodc dong co c¢d nhan khéc 1a ddu higu bat budc cha CTTP.

Mot s6 di€ém cén chd ¥ khi gidi quyét doi véi t6i pham nay:

- Né&u ngudi cé chiic vu, quyén han nhan héi 16 dé€ gid mao gidy 10, 1di liéu,
thi phai chiu TNHS theo nguyén tic pham nhiéu 16i: T6i gid mao trong cong 14c
vit Toi nhan hai 16. Néu ngudyi ¢6 chiie vy, quyén han lgi dung chiie vy, quyén han
gid mao trong cong tdc, tao diéu kién cho ngudi khdc pham t6i thi phdi chiu
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TNHS vé 10i gia mao trong cong tac va dong pham trong t6i pham ma ngudi khac
di thyc hicn.

- Trudng hgp ngudi c6 chitc vy, quyén han lam gi4 hodc sita chita 1Am sai
lech ndi dung cila mot s6 gidy t& nhu tién ngan hing, séc, tin phi&u v.v... hoac
gidy & ding cho viéc bdu cir thi bj xir 1y theo t6i lam tién gia, ngan phiéu gia,
cong trai gia (Diéu 180) hoac 16i xam pham quyén bdu cir, quyén img cir cla
coéng dan (Diéu 126).

5. V& hinh phat, Diéu 284 quy dinh 4 khung hinh phat:

Kbung 1, 1a khung co ban quy dinh hinh phat ti tr mét nam dén nam nam,
4p dung d6i véi trudng hop pham t6i khong c6 tinh tiét tang nang.

Khung 2, 12 khung tang niang quy dinh hinh phat tii tir ba nam dén mudi
niam, dp dung d6i véi cdc trudng hgp pham 16i ¢6 mol trong céc tinh 1idt tang
nang sau: c6 t6 chitc, ngudi pham toi 1a ngudi cé tridch nhiém 1ap ra hoic cap gidy
t®, tai lidu (nhu cong chitng vién 1ap di chic gid...); pham t6i nhiéu 14n; hoéc gay ra
hau qua nghiém trong (xem binh luan Diéu 280).

Khung 3, la khung tang nang quy dinh hinh phat td tir bay nam dén muoi
lam nam, ap dung d6i vai cic truong hop gay hau qua rat nghiém trong (xern binh
luan Diéu 280).

Khung 4, l1a khuhg tang nang quy dinh hinh phat t0 (O mudi nam dén hai
muoi nam, 4p dung d6i v6i cdc trudng hop sau gdy hau qua dic biét nghiém trong
(xem binh luan Diéu 280).

Hinh phat bd sung: ngudi pham t6i c6 thé bj cm ddm nhiém chitc vu hojc
cong viéc nhat dinh tr mét ndm dén nam nam hoic bj phat tién tir ba triéu déng
dé¢n ba muoi iri¢u déng.

MucB -
Céc t6i pham vé chirc vu

Diéu 285. Toi thi€u trach nhiém gay hau qua nghiém trong

1. Nguoi ndo vi thiéu trach nhiém ma khong thuc hién hodc thuc hién
khong dung nhiém vu dugc giao gdy hdu qud nghiém trong, néu khong thuéc
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nghiém trong, thi c6 ddy du co s& dé truy ciu trdch nhiém hinh s¢ d6i v6i ngudi
d6 vé 19 thi€u trach nhiém gy hau gha nghiém trong. Con néu x4c dinh dugc 1a
khong d6 kha nang thyc € dé ngudi d6 thyc hién chic nang, nhiém vu, thi khéng
thé truy cidu trach nhiém doi véi ho. .

Kha nang thuc t€ dé thuc hién nhiém vu dugc giao trong cong téc do ﬁhﬁ‘ng
nhan t& khich quan va chi quan quyét dinh. Nhitng nhan t6 khach quan ¢6 thé la:
diéu kién noi cong tdc ciia ngudi cé chic vy, quyén han, phuong tién trong cong
tdc, khéi lugng, tinh chét cong viéc, phuong tién giao thong van tdi, diéu kién thoi
tiét, khi hau, viéc quy dinh chiic nang, nhiém vu, sy tic dong cli nhimg ngudi
khac v.v... Nhiing nhan t6 chli quan ¢4 thé 1a: nang luc, khd nang, kinh nghiém,
trinh do van ho4, nghiép vu chuyén mon, k¥ thuat, kha nang, kinh nghiém, trinh
do vin hod, nghiép vu chuyén mon, k¥ thuat, kha nang ddm nhan coéng tic, su am
hiéu cong viéc duge giao v.v... Néu ¢6 nhitng nhan t6 khich quan hoidc cha quan
nao dé da can ird viéc thyc hién nhiém vy cba ngudi ¢6 chic vy, quyén han va
ngudi do dil ¢o giing hét sie, da 1an dung moi kha nang dé dé phong hodc han ché
thiét hai nhung thiét hai vin xay ra (c6 khi rdt nghiém trong), thi d6 goi 13 nhimg
trutmg hop vugt qué kha nang khic phuc clia con ngudi nén ngudi d6 khong phai
chiu trach nhiém hinh su vé 161 thi€u trach nhiém gay hau qua nghiém trong.

Hau qua nghiém trong 12 mot khai niem danh gia vi ludt khong chi ra cic
tieu chudn dénh gid, do d6 dé c6 cd s& dénh gia hau qua nhu the nao duge coi I
nghiém trong cdn phéi c6 quan diém toan dién, cin ci vao thiét hai gay ra, hoan
canh, dia diém, thoi gian thiét hai xay ra, tinh chat loi ich va quyén clia cong dan
bi vi pham va cdc thiét hai phi vat chat khac. Diéu 285 BLHS chi dp dung déi vai
nhilng truong hop thi€u tinh than trich nhiém gay hau nghiém trong ma khong
thudc nhitng trudng hgp quy dinh & cic diéu 144, 235 va 301 clia BLHS.

Trong truong hop khi dinh t0i danh phai xac dinh méi quan hé nhan qua
gita hanh vi pham t0i clia ngudi c6 chifc vu, quyén han va hau qua do hanh vi dé
gay ra, tic l1a phai chiing minh viéc khong thuc hién hoac thyc hién khong ding
nhiém vu dugc giao 1a nguyén nhén chinh, nguyén nhan truc 1i€p gay ra hau qua
nghiém tong dugc chi ra trong diéu luat. V& mat thai gian viéc khong thuc hién
hoac thyc hién khong ding nhiém vy dugc giao (nguyén nhan) phai xdy ra trudc
hau qua nghiém trong (hdu qua).

192



T6i thidu trach nhiém gay hau qua nghiém trong 13 16i pharh ¢6 c&u thanh
vat chal; do vay né duge coi 12 hoan thanh tir thoi diém giy ra hlu qua nghiém
trong.

2. V& mit chl quan, t6i thi€u trdch nhiém gay hau qué nghiém trong duoc
thic hi¢a do vo ¥. Hinh thiic 18i v6 § & cdu thanh t6i pham niy c6 thé dugc (hé
hién & hai dang: qud ty tin hodc cdu thd. Hai hinh thic 16i d6 déu cé ¥ nghia nhu
nhau d3i vai viéc dinh t6i danh.

Pham t6i & hinh thitc 18i vo § vi qud tu tin 14 trudng hop ngudi ¢é chirc vu,
quyén han thay dugc viéc khong thuc hién ho#c thuc hién khéng diing nhiém vu
duge giao cua minh cé thé gay ra hau qua nghiém trong cho Nha nuéc, cho cic t8
chifc xa hoi hoac quyén va loi ich hgp phédp chia cong dan nhlmg cho ring hau qua
dé khong xay ra hoic ¢6 thé ngin ngira dugc.

Pham t6i & hinh thuc 16i vé ¥ vi cdu thé 13 trudng hop ngudi c6 chic vu,
quycn han do cau tha ma khong thay trude viec khong thuc hién hoac thuc hién
khong ding nhiém vu dugc giao cia minh c6 kha ning gay ra h4u qué nguy hai
cho xii hoi, mac di) phai thiy tru6c va c6 thé thay trudc.

3. Chii thé clia (6i thi€u trach nhiém gay hau qua nghiem trong la nguoi co
chirc vu, quyén han. '

4. Diéu 285 quy dinh hai khung hinh phat chinh:

- Khung co ban c¢é miic phat ci tac khong giam gilr dén ba nam hoac phat
i) (ir sdu thdng d&n nam nam.

- Khung tang nang ¢6 mifc phat ti tir ba ndm dén mudi hai nam dugc dp
dung cho trudng hop pham t0i gdy hau qud rdt nghiém trong hodc dac biét
‘nghiém trong.

Ngoai ra, theo khoan 3 Diéu 285 BLHS, ngudi pham t6i cdn bi dp dung
hinh phat b8 sung cdm dam nhiém chitc vu, cdm hanh nghé hodc 1am cong viéc
nhat dinh tr mot nam dén nam nam.

Diéu 286. Toi ¢6 ¥ lam 16 bi mat cong tac, toi chlem doat, mua ban
hoac tiéu huy tal liéu bi mat cong tac

1. Nguoi nao c6'y lam I6 bi mat cong tdc hodc mua ban, tiéu huy tai liéu bi
mdt cong tdc, néu khong thudc truong hop quy dinh tai Biéu 80 va Diéu 263 thi bj
phat cdi tao khong giam giik dén ba ndm hodc phat tu tix ba thdng dén ba nam.
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3 Pham t6i gay hdu qud ngki'ém trong thi bi phat i tr hai ndm dén bdy
nam.

3. Ngwdi pham t6i con bi cadm ddm nhiém chite vy, cadm hanh nghé hodae
lam cong viéc nhdt dinh tie mot nam dén ndm ndm.
* %k
* 1
1. Toi c§ y lam 16 bi mat cong tac, t0i chiém doat, mua ban hoac tiéu huy

tai lieu bi mat cong tdc xam pham dén hoat dong binh thudng clia co quan Nha
* nudc hodc t8 chirc xa hot, trat tu quan 1y cdc tai liéu bi mat cong téc,

Ddi tugng cua cic 191 pham do 1a tai liéu bi mat cong tac. Tai liéu bi mat
cong tac co thé 1a nhitng s6 liéu, so d6, ban vé, thiét k€, s6 sich, bdo cdo thude
loai bi mat trong cong téc. Hién nay Nha nudc ta chua c6 quy dinh van dé gi
thudc loai bi mat cong tac, ma mdi chi quy dinh nhiing van dé thudc bi mat Nha
nuge (Phap lénh bao v& bi mat Nha nudc ngay 28/10/1991; Nghj dinh cha Hoi
déng Bo trudng s6 84-HDBT ngay 9/3/1992 ban hanh quy ché bao vé bi mat Nha
nrac).

Tuy nhién cé thé hiéu 121 liéu bi mat cong tac 1a nhitng tai liéu, nhing tin
tiic ndi bo chia co quan Nha nudc hodc t§ chic xa hoi, nhiing hoat dong do céc co
quan, (6 chifc d6 thuc hién ma diéu 1¢ cla co quan, t8 chirc d6 cdm dé lot ra ngoai
vit khong thudc pham vi bi mat Nha nudc. Vi du: hd so vu 4n dang diéu tra, ban
du ki€n thuyén chuyén, dé bat cdn bd chii chét, nhitng s6 liéu, so dé, thiét k& lien
quan dén nhimg c6ng tdc quan trong v.v... '

2. Vé mat khach quan, t6i pham thé hién & cac hanh vi: ¢ ¥y Iam 1o bi mat
cong Lic; chiém doat, mua ban hoac tiéu huy tai liéu bi mal cong 1ic.

- C6 ¥ 1am 16 bi mat céng t4c 12 hanh vi ¢ ¥ cong b6, phat biéu hoac dé
cho ngudi khong c6 trdch nhiém biét nhiing tai liéu, bi mat céng tic thudc minh
quan 1y, bdo quan. Nhu vay, nhimg ngudi khong c6 trach nhiém cé thé biét tai
liéu, bi mat cong tac bang céch nghe, doc, nhin, chup anh, sao chép nhiing tai liéu
d6 va 1am cho ching mat gia tri bi mat, con tai lieu goc cé thé vin & nhimg noi
ma ngudi ¢6 trich nhiém bao quan, gilr gin. Nguoi khic 1a ngudi khong dugc
phép, khong c6 quyén tiép xic, khai thic, sl dung tai liu, bi mat trong cong téc.
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th c8 ¥ 1am 10 bi mat cong #éc c6 thé duge thuc hién b?ilég hanh déng.
Ching hin, c6 ¥ 1am 10 bi mat cong tde bang thu, bang 10i néi & nljii‘ng noi doéng
ngudi (r&p hat, rap chi€u bdng, trén xe 6 16 buyt, tau hoa...) cho nhithg ngudi khac
ti€p xiic, lam quen va biét nhilmg tai liéu bi mat trong cong tic hay chi néi ri tai
cho mot aguoi biét.

Viéc ¢6 ¥ 1am 16 bi mat cong tdc cdn cé thé duge thyc hien bing khong
hanh dong (bat tdc vi). Chéng han, ngudi c6 trdch nhiém bdo quén va gilt bi mal
cong tac khong ngan cdn hodc khong dp dung nhimg bién phdp chuyén mén nham
ngan nglra ngudi khic tiép xic, doc, ghi chép, chup anh... tai liéu, bi mat cong
tac, hoac cd y dé tai liéu trén ban cho nguoi khic c6 diéu kién 1am quen.

Toi ¢6 y 1am 16 bi mat cong téc dugc coi 13 hoan thanh ti¥ thoi diém ngudi
khédc khong c6 trach nhiém biét bi mat cong tc lai bi€t duge bi mat dé.

- Chiém doat tai liéu bi mat cong tdc 1a hanh vi chi€m 1ay mot cach trii
phép lai liéu bi mat cong tdc duge thuc hién bang moi bién phap dic trung cho
chi€ém doat nhu: 1én ldt, cong Kkhai, lira ddo, lam dung tin nhiém. Tai liéu, bi mat
cong tdc phai & trong cdc co quan Nha nuéc, nhd mdy, 16 chic xa hoi hoac &
nhimg ngudi cé trich nhiém bado quan, giff gin. Ching c6 thé dugc luu trit & céc
co quan dé hay dang trong qué trinh cong t4c clia co quan hoac cla nhitng ngudi
¢6 trach nhiém giit gin, bao quan va sir dung tai liéu bi mat coéng tdc & mot cén bo
mang theo tai liéu, bi mat d6 di cong téc.

Hanh vi chi€m doat dugc coi 1a hoan thanh tir thdi di€ém ngudi pham t6i
chiém lay dugc tai lieu bf mat cong tac.

-~ Mua bén tai liéu bi mat cong téc 13 hanh vi dem tai licu d6 trao déi véi
ngudsi khac, nhdm thu lgi bing tién hay bing cdc loai vat chat khédc. Viéc mua bén
nhiimg tai liéu d6 c6 thé dugc thyc hién & nhimg hinh thic nhu: dem tai liéu dé
ban 4y tién; dem tai liéu d6 trao d8i dé 14y nhitng hang hod, vat dung khac. Toi
pham dugc coi 12 hoan thanh ti thoi diém mua ban nhiing tai liéu dé.

- Tiéu huy tai-liéu bi mat cong tac Ia 1am cho tai liéu d6 hodc ndi dung cua
tai lieu khong con tdn tai nhu ban ddu va khong con kha nang khoi phuc hoac sir
dung nhimg tai lieu d6. Viéc tieu huy tai lieu bi mat cong tac c6 thé dugc thuc
hién bang hanh dong tich cuc nhu: d6t, xé nat, hoa tan trong axit, ném Lai liéu ra
nhiing noi 4m thdp khéng ngudi qua lai, ném cho siic vat gidm ndt... hoac bing
khong hanh dong nhu: ¢6 ¥ dé tai liéu bi cun mét khi cé bdo lut... Hinh thiic tiéu
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huy khong c6 y nghia doi véi vi€c dinh 61 danh. Toi pham dugc cdi 12 hoan thinh
tir thoi diém c6 hanh vi tidu huy.
3. V& mat chi) quan:

- Toi ¢6 y lam 16 bi mat cong tdc dugc thuc hién do ¢6 ¥ (truc 1i€p hoac
gidn ti€p), wic fa ngudi pham 161 nhan thic 1a minh ¢ y lam 16 bi mat cong tac,
thdy trudc 14 ngudi khéc biét dugc nhung mong mudn hoic ¢ ¥ thicc dé mac cho
ngudrt khac bi€t bi mat cong tac.

Pong co cha toi c6 ¥ 1am 16 bi mat cong tac ¢6 thé 1a vi vu lgi, vi dong ca
c4 nhan hay vi mot dong co khic. Dong co khong phai 13 ddu hiéu bt buoc cua
¢iu thanh (061 pham nay.

- Toi chi€ém doat, mua ban hoac tiéu huy tai liéu bi mat cong tic duge thuc
hién do c6 y tryc ti€p, titc 12 ngudi pham t6i nhan thiic dugc 14 minh chiém doat,
mua bdn, tiéu huy tai liéu, bi mat cong tac & co quan Nha nudc, (8 chic xi hoi
hoic nhitng ngudi cé trach nhiém bao quan, bdo vé hoac giir tai lieu dé va mong
mudn chi€ém 14y, mua bén, tiéu huy tai liéu, bi mat dé.

4. Chii thé ciia t¢i ¢ y 1am 16 bi mat coéng tac 1a ngudi cé chiic vu, quyen
han ¢o trach nhiém quan 1y tai liéu, bi mat cong tac.

Chi thé cha 16i pham chi€m doat, mua badn hodc tiéu huy tai lidu, bi mat
cong tac c6 thé 1a bat k¥ ngudi nao: c6 thé 1a ngudi cé chifc vu, quyén han hoac Ia
ngudi khong ¢é chic vu, quyén han, cé thé 1a v6i ngudi ngoai co quan hoac vdi
nhimg nguti trong co quan. Ngudi bén tai li¢u do phai 1a ngudi c6 tai liéu trong
tay hoac c6 quyén quén 1y, sir dung Qi lieu d6; c6 nang luc trich nhiém hinh su
va dat mat do wdi nhat dinh.

5. Diéu luat quy dinh hai khung hinh phat khic nhau:

Khung c ban c6 mic phat cdi tao khong glam gilr dén ba nam hoac bj phat
ti tir ba thang dén ba nam.

Khung ting nang & khoan hai c¢é mic phat ti tir hai nam dén bay nam doi
vdi truong hop pham t6i gy hau qua nghiém trong. | |

Theo khoan 3 Diéu 286 Bo luat hinh su hién hanh d6i voi ngudi pham 16
nay con bi dp dung hinh phat cdin ddm nhiém chic vy, c&m hanh nghé hoac lam
cong viéc nhat dinh tir mdt ndm dén nam nam.
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éu 287. Toi vo § Jam 1o bi mat cong tic, t6i lam mat tai liéu bi mat
cong tac '

{. Nguoi nao vé y lam 19 bi mdt cong tdc hodc lam mat tai liéu bi mdt cony
tac gay hau qud nghiém trong, rdt nghiém trong hodc ddc biét nghiém trong, néu
khong thuoc truong hop quy dinh tai Diéu 264 cida Bé ludt nay thi bi phat cdnh

cdo, cdi tao khong giam giit dén hai ndm hodc phat ti-tiv ba thang dén hai ndm.

2. Ngieoi pham t6i con ¢é thé bj cdm ddm nhiém chite va, cdm hanh nghé
hodc lam cong viéc nhdt dinh tix mot nam dén ndm nam.

* *

%

1. Vo ylam 16 bi mat cong ticlavo y 1am cho nhimg ngudi khong cé triach
nhiém phai biét, khong dugc phép biét da bi€t dugc tai liéu bi mat cong tdc.

V6 y lam 10 bi mat cong tic 12 do vi pham cdc quy dinh bao quan, bao vé,
sir dung 1ai liéu hoac 1a do khéng than troﬁg trong viéc néi chuyén, ti€p xiic vai
nhiing ngudi khac ma dé 16 tai liéu bi mat cong tac cho ngudi khdc biét. S8 ngudi
bi¢t bi mat cong tdc nhiéu hay it khéng c6 ¥ nghia d6i véi viéc dinh t6i danh. &
ciu thanh 10§ vo y lam lé bi mat cong tic, cic iai licu bi mat cong tdc khong bj
mdt di ma van & nguyén chéd cii, vin thugc quyén quén ly, sir dung clia ngudi cé
trich nhiém. & day, ndi dung cila tai liéu dé di bj nguoi khic biét, tuc la gid tri bi
mat cha né khong con ni¥a.

Gay hau qua nghiém trong, rat nghiém trong hodc dic biét nghiém trong &
day c6 thé 12 dnh hudng 16n, rat 16n, hodc dic biét 16n dén hoat déng binh thudng
clia co quan, td chirc xa hoi, gay dnh hudng vé mat chinh tri, gay du luan Ién, rat
16n, hoac dac biét 16n trong nhén dén.

D& dinh 10i danh ddng t6i pham néi trén trong moi trudng hop pham 16i
phai xac dinh mdi quan hé nhan qud giira hanh vi v0 ¥ 1am 16 bi méat cong tdc, véi
hau qua nghiém trong, rat nghiém trong hodc dac biét nghiém trong xdy ra. Néu
trong trudng hop khong xdc dinh dugec méi quan h¢ nhan qua dé thi khong thé
truy citu ngudi ¢6 nhitng hanh vi n6i trén vé t0i vo § 1am 16 bi mat cong téc.

Lam mat tai liéu bi mat cong tac 1a lam cho tai liéu bi mat cong téc bi lol ra
khoi su kiém sodt, bao quan, bdo vé& clia ngudi ¢é trach nhiém bao quan giir gin
tai liéu d6. Viéc 1am mat tai liéu bi mat cong téc 1a do nhiéu nguyén nhan, nhung
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néi chukig 12 do khong cdn than, thiéi than trong, do vi pham cdc quy dinh vé bao
vé (ai liéu bi mat cong tac. .

Lam mat tai liéu bi mat cong tac cé thé 1a 1am cho tai liéu d6 ra khdi vinh
vién su ki€m sodl, bdo vé& clia ngudi c6 chic nang bdo quan gilr gin hoac trong
mot thdi gian tai lieu dé khong & dudi su kiém sodt, bdo vé cla ngudi co trich
nhiém. | '

Toi lam mat tai lieu bi mat cong tac duoc coi Ja hoan thanh tir thoi diém céc
tai licu d6 roi khoi su ki€m sodt chia ngudi ¢6 trich nhiém bao quén, bao vé v
gay ra han qua nghiém trong.

D4u hicu gay hau qua nghiém trong va moi quan hé nhan qud gitta hanh vi
lam mat tai liéu bi mat céng tac va hau qua nghiém trong, rat nghiém trong hoac
dac biét nghiém trong gay ra duge hiéu tuong tu & t6i vo ¥ Jam 16 bi mat cong tic.

2. V& chu quan: T¢i vo ¥ lam 16 bi mé4t cong tac, Toi 1am mat tai liu bi mat
cong tic duge thuc hién do vo ¥, L&i v6 ¥ d6 c¢6 thé duoc biéu hién dudi hai dang:
vo ¥ do cdu tha va vo ¥ vi qua tu tin.

L6i vo ¥ do cdu tha cha 161 pham d6 thé hién & chd khi ngudi pham toi
khong thay trudc duge kha niang ¢6 thé 1am cho tai liéu bj mat bi 16, bj mat mac

du phai thay trude va c6 thé thdy truéc do chidc nang, nhiém vu ma ngudi dé thuc
hién.

Léi v ¥ vi qué ty tin thé hién & chd khi thyc hién hanh vi ngudi pham t6i
nhan thic duge ring c¢6 kha nang 1am cho tai liéu bi mat bi 16 hodc mat tai licu
d6, nhung tin ring diéu d6 khong xay ra hodc c6 thé ngan ngira dugc.

Nhitng ngudi pham t0i Iam 16 bi mét cong tic hodc 1am mait tai liéu bi mat
cong tic thuong 14 do ¥ thic trach nhiém khong cao, khong néu cao tinh thidn
cinh gidc, vi pham cdc quy dinh giif gin bi mat, do cdu tha, déng thdi ciling c6 thé
do thdi d6 huyénh hoang, khodc lac 10 ra 13 ngudi "am hiéu”, "thdy nhiéu, biél
nhiéu”.

3. Chi thé cia toi vo ¥ 1am 10 bi mat cong tdc, t6i lam mat tai liéu bi ma
cong tac 1a ngudi ¢6 chifc vy, quyén han cé trich nhiém quan 1y tai licu bi mat
cong tac.

4. Diéu 287 quy dinh hinh phat d&i véi hai t6i pham nay 14 hinh phat canh
¢do, cai tao khong-giam giir d€n hai nam hoac bi phat tu ba thang dén hai nam.
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Theo khoan 2 Didu 287 ngudi pham toi con thé bi cam dam nhiém chirc vu,
cam hadth nghé hoidc 1am céng viéc nhat dinh tr mot nam dén nam nam.

Bicu 288. Toi dao nhiém

[. Ngwoi nao la can bé cong chitc ma co' y tie bé nhiém vy cong tdac gaiy hdu
qud nghiém trong, thi bi phat cdi tao khong giam giit dén hai ndm hodc phat ti tir
ba thang dén ba ndm.

2. Pham t6i thudéc mot trong cdc truong hop sau ddy, thi bi phat tiy tit hai
ndam dén bdy ndm: '

a) Loi kéo ngudi khac dao nhiem;

b) Pham toi trong hodn cdnh chién tranh, thién tai hodc trong nhimg
trieong hop kho khdn ddc biét khdc cua xd hgi;

c) Gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong.

3. Nguoi pham t3i con cé thé bi cadm dam nhiém chiic vy nhat dinh tiv mot
ndam dén ndm ndm.

*

I. Hanh vi tir bd nhiém vu dugc giao dugc hiéu Ia tir bd han hoac di khdi co
quan, 16 chdc v6i y thic khong tﬁuc hién nhiém vu duge giao. Viéc tir bd nhiém
vu dugc giao duge thuc hién bing hanh dong va dugc thyc hién duéi nhiéu hinh
thitc: tir bo hin khong thuc hién nhiém vu duoc giao, nhuﬁg' van & nguyén noi
thudng trd; tir bd nhiém vu duge giao khi dang & co quan, 18 chifc; tir bd nhiém vu
khi dang di c6ng tac; tir bd nhiém vy khi di phép, di chita bénh.

Hau qha nghiém trong & t6i pham nay dugc hiéu 1a khéi niém danh gia vi
luai khong chi ra cdc tieu chudn dé danh gid, do d6 dé c6 co sd cho viéc danh gia
hau qua nhu thé nao 1A nghiém trong cdn phai ¢6 quan diém toan dién. Nhung
dudi dang chung ¢6 thé hiéu hau qua nghiém trong nhu viéc lam anh hudng dén
day chuyén san xudt, gay thiét hai nghiém trong dén tai san, lam anh huéng dén
cong 1ic, quy trinh quén ly diéu hanh; lam anh hudng dén cong tac nghién ciu
chung.

Trong moi trudng hgp khi dinh t9i danh phai xdc dinh méi quan hé nhan
qué gilra hanh vi tir bd nhiém vu dugc giao va hau qud nghiém trong do hanh vi

199



d6 gay ka, e 1a phai chiing minh, 1am sdng 16 viéc 1r bd nhiém vu dugce giao 1a
nguyén nhan chinh, nguyén nhan truc ti€p gay ra hau qua nghiém trong duoc chi
ra trong diéu luat. V& mat thdi gian, hanh vi dao nhiém phai xay ra trudc viéc gay
ra hau qua nghiém trong. :

Toi dao nhiém dugc coi 1a hoan thanh khi gay ra hau qua nghiém trong.

2. V& mat chii quan, t6i dao nhieém duge thuc hién do ¢6 y. Ngudi pham 10
y thiie dugc viéc tir bé nhiém vu noi cong tac 1a vi pham nghiém trong ky luat lao
dong nhung van cu hanh dong. Ngudi do thdy truée duge hau qua cla hanh vi tir
bo nhiém vu. Dong co va muc dich cba viéc tir bd nhiém vu cé thé rat da dang,
nhung chiing khoéng ¢6 ¥ nghia bét budc d6i véi viéc dinh toi danh.

3. Chi thé cha 10i dao nhiém 14 can bo, cong chic.
4. Diéu luat quy dinh 2 khung hinh phat khéc nhau.

Khung co ban quy dinh hinh phat cai tao khong giam gitf dén hai nam hoac
phat th tir ba thing dén ba nam.

Khung tang nang & khoian 2 quy dinh mic phat (i i hai nam dén bya naim
ddi véi cic truong hgp:

- Loi kéo nguoi khdc dao nhiém,;

- Pham 10i trong hoan canh chién tranh, thién tai hoac. trong nhimg trudng
hop kho khan dac biét khic cta xa hdi;

- Gay héau qua rit nghiém trong hoac dac biét nghiém trong.

Theo khoan 3 Diéu 288 d6i v6i ngudi pham t6i dao nhiém con c6 thé bi
cAm dam nhiém chic vu nhat dinh tir mét nam dén nam nam.

Diéu 289. Toi dua hoi 1o

1. Nguoi ndao dua héi 16 ma ciia héi 1@ ¢ gia tri tir ndm tram nghin dong
dén dwoi muedi triéu dong hodc dudi ndm trdm nghin dong nhung gdy hdu qud
nghiém trong hodc vi pham nhiéu ldn, thi bj phat tq tit mét ndm dén sdu ndm.

2. Pham toi thudéc mot trong cac trudmg hop sau ddy, thi bi phat ti tir sdu
ndam dén muot ba ndm:

a) Cé 0 chite;

b) Ding thii doan xdo quyét;
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¢) Ding tai sdn ciia Nha nudc dé dua hoi 16,

d) Pham t6i nhiéu lan;

d) Ciia héi 16 ¢6 gid tri tix muoi triéu dong dén dudi ndm muoi triéu dong;
€ ) Gdy hdu qud nghiém trong khdc.

3. Pham tdi thudc trong cdc truong hop sau day, thi bi phat tiv tiv nuei ba
ndam dén hai muoi ndm:

a) Cia hoi 1o c6 gid tri 6t ndm muoi triéu dong dén dudi ba tram triéu
dong;

b) Gday hdu qud rdt nghiém trong khdc.

4. Pham i thudc mot trong cdc trudng hop sau day, thi bi phat i hai nmueoi
ndm, tii chung thdn hodc it hinh:

a) Cua hot I6 ¢6 gid tri ur ba tram triéu dong tro lén;

b) Gdy hau qud ddc biét nghiém trong khdc.

5. Ngitoi pham t6i con c6 thé bi phat tién tr mot ldn dén nam lin gid tri
cita hoi 1o.

0. Ngu&i bi ép budc dva héi 16 ma chii déng khai bdo trudc khi bi phdt

gide, thi dugc coi la khdng cé t6i va duoc trd lai toan bo ciia da ding dé dita hoi
6.

Nguoi dua hoi 16 tuy khéng bi ép budc nhung da chit dong khai bdo tricoe
khi bi phdt gide, thi ¢6 thé dugc mién trach nhiém hinh sy va dtfg‘c trd lai mot
phdn hodc toan bo ciia dd dung dé dua hoi 16.

* ¢

%

1. Mat khiach quan cha 10i pham thé hién & viéc truc ti€p hoic qua trung
gian dua cha h6i 16 cho ngudi c¢6 chitc vy, quyén han vi ngudi d6 da lam hoac
khéng 1am mot viéc vi loi ich cha ngudi dua hdi 16.

Ngudi dua héi 16 12 ngudi di quan tam dén nhimg viéc 1am nhat dinh cla
ngudi ¢d chite vu, quyén han, bdi nhimg viéc lam dé nham gidi quyét nhimg nhu
cdu dép ng lgi ich cha ho. Loi ich cha ngudi dua héi 16 ¢6 thé 1a loi ich truc tigp
chia ngudi dua héi 16 (dua héi 16 dé dugc phan nhd, dugc di hoc), c6 thé 1a loi ich
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ctanv ngudi rudt thit, than quen, ban be (bd dura hdi 16 cho con vao dai hoc, di lao
dong hop téc & nudc ngoai), cling ¢ thé 1a lgi ich chia nhitng co quan, xi nghiép,
td chic ma ngudi dua hoi 16 12 dai dién (cdn bd, nhan vién co quan Nha nudc
hoic 10 chie xa hoi ding tién, tai sdn cla co quan khdc 1am mot viéc ¢é loi cho
don vi minh). Trong nhimg trudng hop cic cdn bd lanh dao va quan ly cdc co
quan, xi nghiép hodc hop tac xa “chi truong" cho nhimg nhan vién thuoc quyén
dung tién cla tap thé dua héi 10 cho nhimmg cén bd co quan khdc nhim dat duoc
loi ich cuc bd cho co quan, xi nghiép, hgp tdc xa8 minh thi phai chiu trdch nhiém
hinh su vé t0i dua héi 16. Nhilmg ngudi thudc quyén lam theo "chi truong" hoac
"lénh" ciia thi trudng va hiéu 1 tinh chdt pham phédp ctia hanh vi clia minh, thi
chiu trdch nhiém hinh su vé déng pham trong dua héi 10.

Nhu vay, khdi niém "lgi ich cia nguoi dua héi 16" bao gdm loi ich cha
nguoi dua hoi 19, 1ol ich cia nhimg ngudi than thich, rudt thit, ban be, ngudi quen
biét cha ngudi dua héi 10, ciing nhu loi ich clia nhiing co quan, t8 chifc ma nguai
dua hoi 16 1a thanh vién.

Toi dua héi 10 duge coi 1a hoan (hanh tir thoi diém ngudi dua héi 16 chuyén
cia héi 1o cho ngudi ¢6 chifc vy, quyén han.

2. V& mit chii quan: Toi dua héi 16 duoc thuc hién do ¢ ¥ truc ti€p. Nghia
14 ngudi dua héi 19 nhan thidc duge 14 minh dua héi 16 cho ngudi ¢é chie vu,
quyén han dé ngudi do lgi dung chitc vu, quyén han 1am hodc khong 1am mot viéc
¢6 lgi cho minh.

Dong co cha toi dua h6i 10 ¢6 the 1a vu lgi hay dong co ¢4 nhan khdc. Pong
¢6 vu lgi clia ngudi dua héi 16 thong thudong duge thé hién § viéc lam thoa miin
nhimg nhu c¢iu clia ban than hodc clia ngudi than minh nhu:. dua hoi 16 dé duoc
cap nha; mua hang hod, nguyén vat liéu khan hi€m; hoac dua hdi 16 dé thuc hién
nhitng muu d6é pham t9i khic nhu buén 14u, trén thu€ va trong mot s6 trudng hop
dua hoi 16 dé 1am thoid min nhilng nhu cdu cha ngudi than quen, ban bé hodc vi
"lgi ich” cuc bd cla co quan, t8 chic minh. Pong co ¢4 nhan khic thudng dugc
thé hién & viéc tra thu, trd dm... nhimg ngudi ma ngudi dua hoi 16 khong "ua
thich".

3. Chi thé clia téi dua hoi 16 1a bat ky ai ¢6 nang luc trach nhiém hinh sy va
dat mol do tudi nhat dinh theo quy dinh cha phap luat hinh su.
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4. Diéu 289 Bo luat hinh sy quy dinh 4 khung hinh phat khéc nhau d6i véi
toi dua ki 10.
Khung co ban quy dinh mifc hinh phat td tir mot nam dén sdu nam.

Khung ting ndng & khoan 2 quy dinh mic phat th tir sdu nam dén mudi ba
nam dok vdi mot trong cac trudng hop sau:

- C6 18 chic;

- Dung thil doan xao quyét; '

- Dung tai san cia Nha nuéc dé dua héi 16;

- Pham t6i nhi€u l4n;

- Cha hdi 10 ¢6 gia tri tir mudi triéu ddng dé€n dusi nAm mudi triéu déng;

- Gay hau qua nghiém trong khic.

Khung tang nang & khoan 3 quy dinh miic phat ti tir mudi ba nam dén hai
muoi nam doi vdi mot trong cdc trudong hop sau:

- Cha hoi l(f) c6 gid trj tir nAm mudi triéu déng dén dudi ba tram triéu déng;

- Gay hau qua rat nghiém trong khéc.

Khung tang nang 0 khoan 4 quy dinh mic hat t tir hai muoi nam, tb chung
than hodc tr hinh déi véi mét trong cac trudng hgp sau:

- Cua hoi 1§ c6 gid tri tix ba tram triéu déng trd lén;

- Gay hau qua dic biét nghiém trong khac.

Theo khoan 5 Diéu 289 ddi véi ngudi pham t6i dua héi 10 con cb thé bi
phat tién tir mot 14n dén nam 14n gia tri cha héi 16.

Ngudi dua héi 10 tuy khdng bi ép budc nhung da chi dong khai bdo trude
khi bi phét gidc, thi c6 thé duge mién trach nhiém hinh sy va dugc tra lai mot
phan hoac toan bo cla da dung dé dua hai 10.

Bi ép budc uikc fa budc lam mot viéc khong theo y muén chl quan cua
minh. Bj ép budc cé thé do nhiéu nguyén nhan khdc nhau va biéu hién du6i rat
nhiéu hinh thitc. Chéng han: bi dat vio hoan canh bu6c phai dua héi 16; bi de doa

mé phai dua héi 16 dé ngan ngira nhitng hau qué cé thé x4y ra d6i vdi quyén, lgi
ich hop phdp ciia minh.
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Chi dong khai bdo vé viéc dua héi 16 truéc khi b phat gidc tifc 1a chii dong
khai bdo vé hanh vi dua hdi 16 ma minh bi p buoc phai 1am. Viéc chii dong khai
bdo c6 thé dugc tién hanh bang moi hinh thitc: bang 1oi (tryc ti€p) hodc bang thu
(gian tiép). Cha dong khai bdo c6 thé véi bat ki co quan nao, tic 12 ¢6 thé vai cu
quan chuyén trach bao vé phdp luat (cong an, kiém sdt, toa én, tu phap, thanh tra)
hoac ¢6 thé vdi co quan Nha nuée noi minh lam viéc, cu tri, véi nhimg ngudi ¢é
chitc vu, quyén han nhét dinh.

Diéu 290. Toi lam méi gi6i héi 1o
[. Nguot ndo lam moéi gidi hoi 16 ma cia hoi 1o c¢6 gid tri tiv ndm tram
nghin dong dén dudi mudi triéu déng hodc dwdi ndm trdm nghin dong nhung gdy

hdu qud nghiém trong hodc vi pham nhiéu lan, thi bi phat ni tr sdu thdng dén
ndm nam.

2. Pham toi thudc mot trong cdc truong hop sau ddy, thi bi phat tit tir ba
ndam dén mieoi ndm:

«) Co t6 chirc;

b) Ding thit dogn xdo quyét;

¢} Biét cria hot 16 1a 1ai san ciia Nha nudc;

d) Pham téi nhiéu lan; .

d) Ciia hot 16 ¢6 gid tri tix mudi triéu dong dén dudi ndm mucoi triéu dong;
e) Gdy hdu qud nghiém trong khdc.

3. Pham téi thuéc mét trong cdc truong hop sau ddy, thi bi phat tit ur tém
ndm dén muei ldm ndm:

a) Ciia héi 1o ¢ gid tri v ndm muoi triéu dong dén dudi ba tram triéu
dong;

b) Gay hau qud rdt nghiém trong khdc;

4. Pham toi thuéc mét trong cdc truomg hop sau ddy, thi bi phat ni tiv muoi
hai ndm dén hai muol ndm:

a) Ciia hoi 16 ¢6 gid tri tiw ba trdm triéu déng trd lén;

b) Gay hdu qua ddc biét nghiém trong khdc.
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$. Ngutoi pham t0i con c6 thé bi phat tién tir mot ldn dén ndam ldn gid tri
cita hoi 1o,

6. Ngioi moi gidi héi 19 ma chit dong khai bdo tricoe khi bi phdt gidce, thi ¢
thé dicoc mién trdach nhiém hinh sy.

*

1. Cdc dau hiéu vé mat khéch quan cta toi 1am mo6i giéi héi 10 thé hién &
viéc lam trung gian gép phéan x4c lap, thoa thudn viéc ngudi cé chiic vy, quyén
han lam hoac khong 1am mot viéc ¢6 10i cho nguti dua hoi 19, thod thuan clta héi
16 vi chuyén ctia héi 16 cho ngudi ¢6 chifc vu, quyén han.

Trong thuc tién cac hinh thic lam méi gidi héi 16 rat da dang, nhung cé thé
khai quat thanh cdc hinh thic sau:

- Theo yéu cu cia ngudi mudn nhan héi 19, ngudi lam moi gidi hoi 16 dén
gap ngudi cé viéc dé diéu chinh, thoa thuan viéc 1am hodc khong lam mot viéc cu
thé nao d6, thoa thuan cha hdi 10, sau d6 nhan cia h6i 16 dua lai cho ngudi ¢
chic vy, quyén han;

- Hoac theo yéu cu chia ngudi ¢6 viéc, ngudi 1am moi gidi h6i 10 dén gap
ngudi ¢6 chitc vu, quyén han dé diéu chinh, thoa thuan véi ngudi nay vé viec lam
hoac kKhong lam mot viée ndo dé cé 1gi cho ngudi ¢ viée, thoa thuan cta hai 1o
vi thdi gian dua, r6i sau dé chuyén cha héi 16 tir ngudi dua cho ngudi nhan;

- Hay theo yéu cdu cha bén dua va bén nhan, ngudi 1am mai gidi hoi 10 tao
diéu kién cho hai bén gap nhau dé thuong luong, diéu chinh, thoa thuan vdi nhau,
réi sau dé ding nhan cta hdi 16 cba bén dua dé chuyén cho-bén nhan.

Trong moi trudng hop ngudi 1am moi gidi héi 16 déu hanh dong theo yéu
cdu cta ngudi khdc (bén dua héi 10 hodc bén nhan héi 10) va truc ti€p chuyén cla
héi 1§ ¢t nguodi dua cho ngudi nhén.

Thit nhat: ngudi 1am moi gisi héi 16 luon ludn c6 mbi quan hé giita ngusi
dua va ngudi nhan hdi 10; Thit hai: ngudi 1am maéi giéi h6i 16 hanh déng theo yéu
ciu hodce uy nhiém cba nguoi dua héi 10 hoac ngudi nhan hoi 19, chir khong theo
sdng kién ciia minh; Thit ba: tryc ti€p chuyén ciia héi 10 cha ngudi dua cho ngudi
nhan héi 16.

205



2:'V& mat chd quan, t0i 1am méi gidi héi 10 duogc thuc hién do ¢d ¥ truc
ti€p. Nghia 14 ngudi pham t6i nhan thic dugc Ja minh lam moéi gidi héi 16 va
mong mudn thuyc hién vai tro trung gian d6. Pong co va muc dich clia ngudi pham
(61 lam noi gidi hoi 10 rat da dang. Phan ldn trudng hop ngudi lam méi gidi héi 16
Xuit phat tir déng co-vu 1gi nhadm nhan mot khoan thi lao nao dé cha ngudi dua
hoac ngudi nhan cua hoi 10. Trong mot s6 trudng hop khac ngudi lam moi gidi
h&i 16 hanh dong theo tinh cam cd nhan: gidp ban be, ngudi than hoac thi trudng
cua minh dat dugc mét muc dich nao do. Bong co va muc dich khong phai la dau
hiéu bat budc clia tdi 1am mdi giéi héi 16, do d6 ching khong c6 ¥ nghia d6i véi
viéc dinh 16i danh, ma chi ¢é thé dugc Toa 4n can nhic khi quyét dinh hinh phat.

3. Chii thé cha t0i lam moi gi6i hoi 1§ 1a bat ky ai: ngudi binh thuong cé
nang luc trach nhiém hinh sy va dat mot d6 tudi luat dinh hedc ngudi c6 chic vu,
quyén han.

4. Diéu 290 quy dinh bdn khung hinh phat khac nhau d6i véi 10i moi gidi
hdi 16:

Khung co ban quy dinh mifc phat ti tir sdu thdng dén nam nam.

Khung tang nang ¢ khoan 2 quy dinh mitc phat (0 tir ba nam dén mudi nam
néu thudc mot trong cac trudng hop sau:

- C6 16 chic;

- Ding thi doan xao quyét;

- Bidt cua hoi 16 1a tai san cua Nha nudc;

- Pham 16i nhiéu lan;

- Cuia héi 16 ¢6 gid tri tir mudi triéu dong dén dudi nam muoi triéu dong;

- Gay hau qua nghiém trong khac.

Khung tang nang & khoan 3 quy dinh mifc phat ti tir tim nam dén mudi
lam nam d6i v&i mot trong cdc trudng hop sau:

- Clia h6i 19 ¢6 gia tri tir nam muoi triéu dong dén dudi ba tram triéu dong;

- Gay hau qua rat nghiém trong khéc. -

Khung tang nang & khodn 4 quy dinh mdc phat (0 tr mudi hai nam den hai
muoi nadm:

- Clia h61 16 c6 gia tri tir ba tram triéu dong trd 1én;
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- Gy hau qua dac biét nghiém wong khic.
Theo Khoéan 5 Diéu 290 thi ngudi pham t6i con c6 thé bi phat tién tir mot

tan dén nam lan gia tri cha héi 19.

Khoan 6 Diéu 290 quy dinh ngudi moéi gidi h6i 10 ma chu dong khai bdo
trude khi bi phét giac, thi ¢6 thé dugc mién trach nhiém hinh su.
bicu 291. Toi lgi dung anh hudng déi véi ngudi c6 chitc vu, quyén han
deé truc loi ’

1. Nguoi nao truc tiép hodc qua trung gian nhdn tién, tai san hodc loi ich
vt char khdc didi bdt ky hinh thitc ndo ¢6 gid tri nr ndm tram nghin dong dén
ditgi ndm tram triéu dong hodc dudi ndm trdm nghin dong nhing gdy hdu qud
nghiém trong, da bi xit Iy ky lugt vé hanh vi ndy ma con vi pham, dé ding dnh
hiong ciia minh thiic ddy nguoi cé chiic vy, quyén han lam hodc khéng lam mor
vide thude trach nhiém cia ho, hodc lam mot viée khong dugce phép lam, thi bi
phat i iy mét ndm dén ndm nam.

2. Pham t6i thudgc mot trong cdc truong hop sau day, thi bi phat ni tiv ba
ndam dén purot ndm:

a) Pham t6i nhiéu lan;

b) Nhdn tién, tai sdn hodc loi ich vdt chdt khdc cé gid tri tix ndm muoi riéu

dong tra lén;

¢) Gdy hdu qud nghiém trong, rdt nghiém trong hodc ddc biét nghiém trong
khdc.

3. Ngudi pham i con cé thé bi phat tién tir mét ldn dén ndm ldn so tién
hode gid tri tai san da truc lyi.

*

1. V& mat khach quan, t6i pham nay thé hién & viéc dung dnh hudng cia
minh thic ddy ngudi cé chitc vu, quyén han 1am hodc khéng 1am mot viéc thudc
trach nhiém cha ho hodc lam mot viéc khong duge phép 1am.

D4u hiéu thit nhat vé mét khdch quan cha toi pham ﬁhy la dung anh hudng
cua minh thic ddy ngudi cé chitc vy, quyén han lam hodc khong lam mét viéc

thudc trach nhiém cha ho hozc 1am mot viéc khong duoc phép 1am. Anh hudng &
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day duvc hiéu 12 nhimg mdi quan hée duge nay sinh tir nhing quan hé ndo dé nhu
quan hé gia diﬁh, quan hé ban beé thin quen, quan hé trong coéng tic hay timg
quan hé xa hoi khac. Ding anh hudng cila minh thic day ngudi ¢6 chic vu, quyén
han tifc 14 ding nhitng méi quan hé néi trén dé tic dong dén ngudi 6 chiic vu,
guyén han lam cho ngudi dé lam hoac khong lam moét viéc nao dé theo yéu ciu
cua ngudi tic dong.

Hinh thitc ma ngudi loi dung anh hubng dung dé tic dong dén ngudi ¢
chic vu, quyén han c6 thé rat da dang: ¢6 thé 12 truc i€p bing miéng hoac gidn
ti€p béng thu, c6 thé 1a rat dudng dot cong khai hodc rat tinh vi, xdo quyét.

Nhan tién, tai san hodc loi ich vat chat khdc dudi bt ky hinh thic nao.
Tién, i sin d6 12 tién, cha cii, vat tiéu dung, luong thuc, thuc phim, gia siic, vat
licu xay dung, nhiing gifly & c6 gid tri bing tién v.v... Loi ich vat chit khic I
nhing quyén va dich vu mang tinh vat chit nhu: cdp gidy phan nha, nhuong
quyén sir dung mot khu vudn, mot manh dat, mét can hd; nhugng gidy di an
dutng, nghi mat, du lich; may quan 4o, sira chita nha cira; ban hang hod khan hién
V.V...

Nhan (ién, tai san hodc lgi ich vat chét tidc 1a thu vé cho minh nhiing tién
hoac loi ich vat chat d6. Nhan tién, tai san hoac lgi ich vat chdt d6 c6 thé tién
hanh mét cach truc 1i€p hoic qua trung gian. Truc ti€p nhan tién, 1ai san hoic lgi
ich vat chat khic tic 1a nhan nhitng thir d6 tir tay ngudi ¢6 viéc. Nhan tién, tai san
hoic lgi ich vat chat khic qua trung gian tic 14 nhan nhimg thit dé thong qua
nguvi khic (c6 khi mot ngudi nhung cling ¢6 khi nhiéu ngudi).

Nhan dudi bat ky hinh thic ndo tic 1a ¢6 thé nhan dudi hinh thic nguy
trang, che day khéo léo nhu: qua tang, xod ng¢, dugc mua dé vat theo gia ré, sia
chita, may quin do... hodc ¢6 nhan mot cach tring trgn ching p m& gi hoac nhan
mot cach 1én lGt, qua trung gian. Tuy cdc hinh thitc nhan vay, tai san hodac loi ich
vat chat khdc khong c6 ¥ nghia d6i véi viéc dinh t0i danh, nhung trong moi
trudng hop phai xdc dinh cdc hinh thic d6, bdi ching c6 ¥ nghia quan trong doi
vdi viée chimg minh hanh vi pham t4i. |

Ngudi loi dung anh hudng d6i véi ngudi 6 chiic vu, quyén han dé truc loi
¢6 thé nhan tién, tai san hoac loi ich vat chat khdc moét 14n hoac nhiéu 14n.

Néu dung anh hudng clia minh thic ddy ngudi ¢6 chic vu, quyén han lam
hodc khong lam mot viéc nao d6, nhung khong nhan tién ¢ha hoac loi ich vat chat
khic, thi hanh vi cua nguoi d6 khéng céu thanh toi pham nay.
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Toi loi dung anh hudng d6i voi ngudi cé chitic vu, qayén hz_m dé truc loi
dugc coi 12 hoan thanh tir thdi diém nhan tién cha hodc lgi ich vat chat khéc,

2. V& mat chii quan, t6i pham nay dugc thuc hi¢n do c6 ¥ truc ti€p véi dong
co vu lgi. Dong co vu 10i thé hién & viéc nhan tién, tai sdn hodc lgi ich vat chal
khic cho ban than.

3. Chil thé cba t6i l¢i dung anh hudng ddi v6i ngudi c6 chiic vy, quyén han
dé truc loi 1a bat k¥ ai.

4. Diéu 291 quy dinh hai khung hinh phat:

Khung co ban quy dinh mdc phat td tir mot nam d&n nam nam.

Khung tang niang & khoan 2 quy dinh mitc phat tli tir ba nam dén mudi nam
doi véi mot trong cac rudng hgp sau:

- Pham t6i nhiéu l4n;

- Nhan tién, tai sdn hoac lgi ich vat chat khic cé gid tri tir ndim muoi triéu
dong trd 1én;

- Gay hau qua nghiém trong, rit nghiém trong hoac dic biét nghiém trong
khéc.

Khoan 3 Diéu 291 quy dinh ngudi pham t6i con cé thé bi phat tién tix mot
1an dén nam 14n sO tié€n hoac gid tri tai san di truc loi.
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CHUONG XXII
CAC TOI XAM YHAM HOAT DONG TU PHAP

Piéu 292. Khai niém toi xam pham hoat d()lig fu phap

Cdc t6i xam pham hoat dong tw phdp la nhitng hanh vi xam pham hoat
dong diing ddn ciia cdc co quan diéu tra, kiém sat, xét xit va thi hanh dan trong
vice bdo vé quyé}) li ciia Nha nude, quyén va lgi ich hop phdp ciia 6 chiie, cong
dan.

*

1. Khéch thé loai cta céc toi xam pham hoat dong tu phép la su hoat dong
ding dan cia cdc co quan diéu tra, truy t6, xét xr, thi hanh an. Trong hoat dong
clia minh, cdc co quan tu phdp, nhan vién cdc co quan tu phap phai tuan theo cic
quy dinh clia phdp luat va phai chiu trdch nhiém trudc phap luat vé hanh vi va
quyét dinh clia minh. Trong khi ti€n hanh di€u tra, truy t8, xét x{r cac vy an hinh
su, 1ién hanh thu 1y va giai quyét cdc vu 4n vé dan sy, hanh chinh, lao déng, kinh
1€, hon nhan va gia dinh... ciic co quan tu phdp va nhan vién cdc co quan ndy déu
phai tuan tha nghiém chinh cdc quy dinh cla phdp luat. KhOng'mQt co quan hoac
bal k¥ ca nhan nao dugc can thiép bat hgp phdp vac hoat déng ding din cia cic
ca guan tu phdp trong viéc dau tranh phong chéng toi pham va nhiing vi pham
phdp luat khéc.

2. Mat khich quan cha loai t6i pham nay bao gém nhimg hanh vi xam
pham hoat dong ding dan clia cdc co quan diéu tra, ki€ém sét, xét xir va thi hanh
4n trong viéc bao vé quyén loi cha Nha nuée, quyén va loi ich hop phép cia 13
chitc, cong dan. Hanh vi khach quan cha 16i pham c6 thé dugc phan thanh hai
loai: mot loai biéu hién dudi dang lgi dung chitc v, quyén han hodc lam dung
quyén dé lam trai phédp luat cia nhitng ngudi cé chirc vu trong hoat déng tu phidp
CIhu teudng, Pho thi budng cu quan diéu tra, Vién trudng, Pho vien wudng Vicn
ki€m sdt cdc cap...), mot loai khdc biéu hien duGi dang can (r& hoat dong diing
ddn cia cic co quan tu phiap do nhitng nguoi khong phai 13 nhan vién cic co quan
ur phip thuc hién (ngudi cé chic vu, quyén han trong cic co quan nha nudc, cic
(6 chifc, ngudi tham gia t6 tung...).
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3. Cha thé cha 16i pham nay bao gém nhan vién cdc co quan tu phap (diéu
tra vién, thim phéan, hoi thdm nhan dan, kiém sat vién, thu ky phién toa, chip
hanh vién...); nhitng ngudi iién quan dén hoat dong 10 tung trong viéc gidi quyét
cic vu 4n hinh su, dan su, kinh 1€, lao dong, hanh chinh... (bj can, bi cdo, ngudi
lam chimg, gidm dinh vién, ngudi phién dich...); nhimg nguoi khac khong lién
quan dén hoat dong tu phdp nhung gy trd ngai cho hoat dong ciia cac co quan tu
phidp (ngudi ¢p budc nhdn vien r phdp lam wédi phap luat, nguoi che gidu 16
pham, khong 168 giac t¢i pham...).

4. Mat chii quan chia hdu hét tdi xam pham hoat dong tu phdp dugc thuc
hién do ¢6 ¥, chi ¢6 toi thi€u trach nhiém dé nguoi bi giam, giit trén (Diéu 301 1a
t61 pham c¢6 hinh thic 161 vo ).

biéu 293. Toi truy citu trach nhiém hinh sy ngudi khong cé toi

1. Nguoi nao ¢ thdm quyén ma truy citu trdch nhiem hinh su ngudi ma
minh biét ro la khong c6 t3i, thi bi phat tit tie moét ndm dén nam ndm.

2. Pham 61 thuéc mot trong cdc truong hop sau dady, thi bi phqt tir ba ndm
dén midi nam:

a) Truy ciu trach nhiém hinh sy vé i xdm pham an ninh quéc gia hodc
t6i khdc la toi ddc biét nghiém trong;
b) Gdy hdu qud nghiém trong.

3. Pham 19i gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat ti 1 bdy ndm dén mudi ldm ndam.

4. Ngudi pham t6i con bi cdm ddm nhiém choc vu nhdt dinh tr mot nam
dén nam ndm.

*

l. Truy cu trach nhiém hinh sy ngudi khong c6 t6i 1a hanh vi cha ngudi ¢d
thdm quyén di khdi t6, két luan diéu tra hodc truy t6 d6i v6i ngudi ma minh biél
¢ la khong phafn t6i. Hanh vi pham t6i truy ciu trach nhiém hinh sy nguti khong
c6 toi dugc thé hién bing viéc ra quyét dinh khdi t6 bi can, ban ké&t luan diéu ra
hoac ban céo trang.
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2. Vé mat chh quan, ngudi pham t6i tuy bi€t rd& modt ngudi khong c6 10i
nhung van truy cdu trach nhiém hinh su d6i véi ho. L8i ¢8 ¥ tryc tiép la dau higu
bat budc cla céiu thanh 10i pham. Néu do trinh d6é nghiép 'vii non kém hoac vi
nhiing 1y do khdch quan khdc 1am cho ngudi ¢6 thdm quyén khong biét 5 ngudi
ma minh truy ctu trach nhiém hinh su dé1 véi ho la khong ¢6 161 thi khong ciu
thanh 16i pham niy; néu ngudi ¢6 thim quyén do thi€u trich nhiem (vo y do ciu
tha hoac vO ¥ vi qud ty tin) ma truy ctu trach nhiém hinh sy ngudi khong cé (0i
gay hau qua nghiém trong, thi ngudi thye hién hanh vi nay bi x{r Iy vé “Téi thiéu
trach nhiém gdy hdu qua nghiém trong” theo quy dinh tai Diéu 285 BLHS.

3. Chi thé cba 16i pham khong chi la ki€m st vien dugc phan cong kiém
sit, diéu tra, dicu tra vién dugc phan cong di€u tra vu an ma. con la nhitng ngudi
khic cé thim quyén truy ciru wrdch nhiém hinh sy nhu: Thi rudng, Phé thi
trudng co quan diéu tra; Vién trudng, Phé vién trudng Vién kiém sat hoac can bo
Bo doi bien phong, Hai quan, Kiém lam duge giao nhiém vu ti€én hanh mot s6
hoat dong diéu tra, thuc hién viéc truy ctiu trdch nhiém hinh su trong trudng hop
pham 16i it nghiém trong, qua tang, don gian, ching ci rd rang theo quy dinh 1ai
bicu 93 Bo luat TTHS. '

4. Vé cic tinh ti€t tang nang cho phép ap dung khung hinh phat tang nang
dugc quy dinh tai khoan 2, khoan 3, khoan 4:

- Pham 61 “gdy hdu qud nghiém trong” quy dinh tai didm b khodn 2 ¢6 the
la trudmg hop ngudi khong 6 10i do bi khdi 16, diéu tra, truy t6 oan ma bj tam
giam hoac bi mat viéc 1am, khong ¢6 ngudn thu nhap dé nuéi séng gia dinh v.v..

- Pham 10i “gdy hdu qud rdt nghiém trong" hodc “gdy hdu qud ddc biét
nghiém trong” quy dinh tai khoan 3, khoan 4 cé thé 1a trudﬁg hgp gia dinh nguoi
bi két toi oan 1am vao hoan canh dac biét khé khan, con cdi phai bd hoc, gay bat
binh trong du luan qudn ching nhan dan, anh hudng xdu dén uy tin cla cdc cu
quan bao v¢ phip ludt hodc 1a trudng hop ngudi khong tdi do bi truy ctu trach
nhiém hinh su oan da uit dc ma ty sat, gady phin nd trong quin ching nhan dan,
anh huéng dic biét x4u vé mat chinh tri va uy tin clia cic co quan bdo vé phdap
luat,

biéu 294. T0i khéng truy citu trach nhiém hinh sy nguoi c6 toi

1. Newdi nao cé thdm quyén ma khéng truy citu trdch nhiém hinh s nguoi
ma minh biét ré la co toi, thi bi ti tix sdu thdng dén ba ndm.
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2. Pham t6i thude mgt trong cdc truong hop sau ddy, thi bi phat t tiv hai
ndm dén bay ndm.

a) Khong truy cuu trdach nhiém hinh sy ngitor pham toi xdm pham an ninh
quoc gia hodc cdc 16i khac la t1gi ddc biét nghiém trong,

b) Gay hdu qud nghiém trong.

3. Pham 16i gdy hdu qua rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat it tir nam ndm dén mudi hai ndm.

4. Nguoi pham t6i con bi cdm ddm nhiém chirc vu nhdt dinh tx mét ndm

Jdén ndanm nem.

*

1. Mal khz’lch'quan clia 10i pham nay thé hién & hanh vi khong truy ctiu
trich nhiém hinh sy ngudi c6 16i. D6 1a hanh vi chia ngudi c6 thdm quyén khong
khoi t6, diéu tra, truy t6 ngudi ma trén thyc 1€ di c¢6 di can cir chimg minh rd rang
ngudi d6 da thuc hién toi pham. Hanh vi pham t6i nay dugce thé hién nhu: khong
khai t6 bi can, khong két luan diéu tra, khéng truy t§ déi v4i mot ngudi khi da du
can ci chiing minh rdng ngudi d6 da thuc hién moéi toi pham va phai bi truy citu
trich nhiém hinh su.

2. Chi (h¢ v mdt chl quan cbia 10i pham nay giong nhu 10i truy ciiu trich
nhiém hinh su ngudi khong c6 t6i.

3. V& cdc tinh tiét tang nang cho phép 4p dung khung hinh phat tang nang
duoc quy dinh tai khoan 2, khodn 3:

- Pham 181 “gdy hdu qud nghiém trong” quy dinh tai diém b khoan 2 dugc
hiéu 12 do khong khoi 16, diéu tra hodc khong truy t6 ngudi pham 6i it nghiém
trong lam cho viéc giai quyét vu an bi b€ tic, ngudi pham t@i.dﬁ tiép tuc gdy an
khiic thudc loai 161 it nghiém trong.

- Pham t6i “gdy hdu qud rdt nghiém trong" quy dinh tai khoan 3 duge hiéu
ta do khong khaoi to, diéu tra hoic khong truy 16 mot ngudi pham 16i nghiém trong
Jdan dén khong thé gidi quy€l duge vu dn hodc ngudi pham1di da 1i€p tuc gay an

thudc loai tdi nghiém trong, rat nghiém trong hodc gy mat long tin trong dur luan
quén chiing nhan dan.
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- Pham 161 “gdy hdu qud ddc biét nghiém trong” quy djnh tai khoan 3 Diéu
nay dugc hiéu 12 do khong khoi t6, diéu tra hoac truy 16 mot nguot pham 19i dac
biét nghiém trong din d&én ngudi dé & ngoai xa hol ti€p tuc gay an khac thudc loai
16i dac biét nghiém trong gay phdn nd trong du luan quén ching nhan dan.

Piéu 295. Toi ra ban an trai phap luat

. Thim phén, Hoi tham nao ra bdn an ma minh biét ré la trdi phdp ludt,

thi bi phat tit tir mot ndm dén ndm ndm.

2. Pham 61 gay hdu qud nghiém trong thi bi phat ti tir ba nam dén moi

M.

3. Pham t6i gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi

hi phat tiv tir hay nam dén mucoi lam nam.

4. Nguoi pham t6i con bi cdm ddm nhiém chitc vu nhdt dinh v mot ndm
dén nam ndm.

*

|. Toi ra ban an trai phap luat 13 hanh vi ra ban 4n (hoic quyét djnh c6 y
nghia nhu ban 4n) vé hinh su, dan su, hon nhan gia dinh, lao dong, hanh chinh,
kinh 1€ trai phap luat trong cdc giai doan so tham, phic thidm, giam déc thidm, tdi
them. Quyét dinh ¢6 y nghia nhu ban dn c6 thé 1a quyét dinh gidm d6c thdm va
quyél dinh t4i tham vé hinh sy, dan su, kinh t&, hanh chinh, lac dong, hon nhén va
gia dinh. Tinh chat trai phép luat cin dugc hiéu 1a bdn dn dugce tuyén khong phu
hop véi ndi dung vu 4n hodc khong ¢é cén cif luat dinh nhu két 4n mot ngudi ma
ngudi dé khong cé tdi, tuyén vo t6i vdi ngudi rd rang la c6 t6i, hodc mién trach
nhiém hinh su, mién hinh phat d&i v6i ngudi c6 16i trai v6i quy dinh tai cic Diéu
25, 54 BLHS; truiit quyén thira k&, quyén s& hitu chia cong dan khong c¢d cin ci va
trai phap luat; Ban dan c6 thé sai mot phin hodc toan bd mot cach rd rang 1a khong
c6 cin cif va trai phdp luat hoac c6 thé trai vé mat hinh thic nhu khong xét xir ma
c6 ban an...

2. Vé mat chi quan, ngudi pham t9i ¢6 16i ¢6 . Ho biét 15 ban 4n hoac mét
phdn cla ban én 1a trdi phdp luat va khong c6 cin ct nhung vén ra ban dn dé. Néu
do thiéu trdch nhiém (v6 ¥) ma ra ban dn trdi phap luat gay hau qua nghiém trong
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thi bi x{r Iy vé& toi thi€u trdch nhiém gay hau qua nghiém trong theo bDicu 285
BLHS. v

3. Chd thé cuia toi pham nay 1 thdm phan, hoi tham nhan dan, tic 1a nhitng
nguin ¢6 thim quyén ra ban dn déi véi bi cdo hoac duong su. Tuy nhién, can xem
xét su viéc cu thé va y kién cha ting thanh vién trong Hoi déng xét xir khi bigu
quyél dé xac dinh trach nhiém cu thé cha tiing ngudi. Néu thanh vién nio do ciia
Hoi ddng xét xir da biéu quyét nguge lai vai biéu quyét theo da s6 d6i véi viée ra
hin 4n trii phap luat thi thanh vién d6 khong bi xir 1y vé t6i pham nay.

4. V& céc tinh tiét ting nang cho phép dp dung khung hinh phat tang nang
dugc quy dinh tai khoan 2, khoén 3: '

- Pham 16i "gdy hdu qud nghiém trong"” quy dinh tai khoan 2 Diéu nay dugc
hiéu 1a trudng hop do ban 4n trdi phap luat da két t6i oan mot ngudi pham 16i it
nghiém trong hoac do khong két toi mét ngudi pham t6i nghiém trong nén dan 16i
phii huy dn dé diéu tra, xét xir lai tir ddu; hoac sau khi dugc tra tu do khong ding,
ngudi pham 161 bd trén nén viéc gidi quyét vu 4n bi bé tic; ngudi bi két 4n oan do
bi tam giam giit 1am cho sttc khoé suy kiét tir 31% dén 61%, hodc tai san gia dinh
ho bi tich thu gay anh hudng nghiém trong dén ddi séng ban than va gia dinh ho.
Bin dn, quyét dinh so thdm vé cip duding, trd cong lac dong, nhan ngudi lao dong
(rd lai lam viée trdi phap luat din dén gy thiét hai nghi¢m trong cho lgi ich Nha
nude, quyén va loi ich cha té chic x4 hoi va cong dan ¢6 lién quan, hodc ra quyét
dinh khdn cap tam thoi trdi phdp fuat 1am dinh chi hoat dong san xuat kinh'doanh
chia mot td chire hodc cd nhan gy thiét hai tai sdn tir 200 dén 300 triéu déng.

- th_lm toi “gdy hdu qud rdt nghiém trong” quy dinh tai khoan 3 Diéu nay
duge hiéu 1a trudng hop do két t6i oan mot ngudsi pham toi fighiém trong, pham
(01 rit nghiém trong hoac do khong két t4i mot ngudi pham téi rdt nghiém trong
nén dan t6i phai hily 4n dé diéu tra, xét x{r lai tir ddu, hodc sau khi duge tra tu do
khong ding, ngudi pham t0i bo trén ra ngoai xa hoi ti€p tuc gay dn khdc; hoac 1a
trudmg hop ngudi bi két 4n oan do bi tam giam din dén bi tén hai ning vé siic
Khod (Lty 1 10on hai tr 61% wd ien); hode 1 wrudmg hyp tai sdn gia dinh cba ho bi
tich thu anh hudng rat nghiém trong dén doi séng ban than va gia dinh ho; hoac
do viéc ra ban 4n trai phdp luat dd gay thiét hai cho tai san_chia Nha nudc, cla tap
thé hoic ¢4 nhan tir 300 dén 500 triéu d6ng.

- Pham 61 “gdy hdu qua ddc biét nghiém trong” quy dinh tai khoan 3 dugc
hiéu 12 trudng hop do két t6i oan hoidc khong k&t toi mot ngudi pham tdi diac biét

215



nghiém trong dan t6i phai huy dn dé diéu tra, xét xir lai tir ddu; nguoi bi k&t an
oan, do uit e da tu sat; gia dinh ho tan nat, kiét qué vé mat kinh (€; ngudi pham
td1 bo tron ti€p tuc gdy an khac thudc loai t6i rdt nghiém trong, dac biét nghiém
trong; hoac do phan chia tai san thi€u can c va trdi- phap luat dan dén xung dot
gifta cdc bén duong sy va xdy ra vu 4n hinh su; hodc do tuyén bo ph4 san trdi phap
luat din dén gay thiét hai nghiém (rong tai san clia Nha nuéc, cha tap thé, clia
cong dan tir 500 triéu dong trd len.

Diéu 296. Toi ra quyét dinh trai phap luat

[. Ngiudi nao cé tham quyén trong hoat dong diéu tra, truy 16, xét xit, thi
hanh dn ra quyét dinh ma minh biét ro la trai phdp ludt gdy thiét hai cho lgi ich
ciia Nha nuée, quyén, loi ich hop phdp ciia 16 chitc, céng ddn thi bi phat cdi tao
khong giam giit dén ba ndm hodc phat ti tx sdu thdng dén ba ndm.

2. Pham t6i gdy hdu qua nghiém trong thi bi phdt ti vy hai ndm dén bdy
nam.

3. Pham t6i gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat ni tir nadm ndm dén muoi ndm.

4. Nguot pham 191 con bi cdm ddm nhiém chitc vy nhdat dinh tie mot nim

dén néim nam.

*

1. V& mat khach quan, t6i pham biéu hién & hanh vi ra quyét dinh vé hinh
su, dan su, hon nhéan gia dinh, lao dong, hanh chinh, kinh té€ trdi phdp luat trong
¢dc giai doan 16 tung va thi hanh 4n. Tinh chét trdi phdp luat dugce thé hién ¢6 thé
& 10an bo ndi dung hodc & mot phan cha quyét dinh. Cac quyét dinh do c6 thé 1a
quyét dinh xtr 1y vat ching, quyét dinh cdng nhan hoa giai thanh chi cé su déng y
clia mot bén duong sir.. Can phan biét trudmg hap pham toi ndy véi trnedomg hop
trong dé viéc ra cic quyét dinh trai phdp luat tryc tiép lién quan dén viéc truy citu
trach nhiém hinh sy ngudi khong ¢6 ti hodc khong truy citu trach nhi¢ém hinh su
nguoi co 1o1. ’

Hau qua “thiét hai cho lgi ich ciia Nha nitée, quyén, lov ich hop phdp ciia
16 chite, céng ddn” 1a ddu hiéu bét budc clia cu thanh to1 pham. D6 ¢6 thé la thiét
hai dang ké vé vat chat (tir 50 triéu déng trd 1én), gay t8n hai dén sic khoé cla
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cong dan tir 11% dén 31%, gay t6n hai dén uy tin clia co-quan nha nuéc, 16 chii
kinh t€, t8 chiic xa hoi, anh hudng xau dén danh du, nhan pham cla cong dan.
Neéu hanh vi ra quyét dinh trai phap luat khong gay thiét hai hoac thiét hai khong
dang ké thi khong céiu thanh t6i pham.

2. Chii thé clia (61 pham khong chi 1a thdm phdn, hoi thaim nhan dan ma con
14 nhitng ngudi khic ¢ thdm quyén trong hoat dong diéu tra, truy 16, xét xir va thi
hanh dn nhu: Tha tru&”mg, Phé thdl trudng co quan diéu tra, diéu tra vién; Vién
trudng, Phé vién trudng Vién kiém sit, Kiém sét vién; Chanh 4n, Phé chanh 4n;
Thu trudng, Pho thh trudng co quan thi hanh dn.

3, V& cdc tinh tiét tang nang cho phép 4p dung khung hinh phat tang nang
dudgc quy dinh tai khodn 2, khoan 3:

- Pham to1 “gdy hdu qud nghiém trong” dugc hiéu la trudng hop do viéc ra
quyét dinh trai phap luat da gay thiét hai nghiém trong cho lgi ich cha Nha nudc,
quyén, loi ich hgp phép cla t8 chic, cong dan vé mat kinh 1€ tir 100 triéu déng
dén 200 trieu dong; ngudi bi thi hanh dn do viéc hodn hoac tam dinh chi khong
dung i tron hoac Ldu tdn tai sin din dén khong thi hanh dn dugce gay bal binh
trong du luan quén chiing nhan dan; gy tén hai dén sitc khoé cha céng dan tir
31% dén 61%. |

- Trudng hop “gdy hdu qud rdt nghiém trong" quy dinh tai khodn 3 dugc
hiéu la trudng hop do viéc ra quyét dinh trdi phdp luat da gay thiét hai rat nghiém
trong cho lgi ich ciia Nha nudc, quyén, lgi ich cta té chiic cong dan vé mat kinh
t& tir 200 triéu dong dén 500 triéu dong; hoac gay hau qua xdu vé& mat chinh tri
nhu din dén khiéu kién dong ngudi, dan dén nhing tranh chdp gilta cdc bén
duong su 1am xady ra vu dn hinh sy hodc gay tén hai dén sirc khoé cha cong dan tir
61% trd lén.

- Truemg hop “gdy hdu qud ddc biét nghiém frong” quy dijnh tai khodn 3
dugc hiéu ta trudng hop do viéc ra quyét dinh trdi phap luat da gay thiét hai dac
biét nghiém trong cho lgi ich cha Nha nuéc, cha t8 chitc, cong dan vé mat kinh 1€
trén 500 trieu déng; hodc gay hau qua dac biét xau khdc nhu din dén khiéu kién
dong nguti qua nhiéu cip; ngudi duoc hodn hoic tam dinh chi thi hanh an tién va
pham toi maéi.
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Diéu 297. Téi ép budc nhan vién tu phap lam trai phap luat

[. Nguot nao lgi dung chitc vy, quyén han ép budc nhdn vién tie phap lam
trdi phdp ludt trong hoar dong diéu tra, truy t6, xét xit, thi hanh dn gdy hdu qud

nehicm tromg, thi bi phat iy tir séu théing dén ba ndm.

2. Pham 19i thudc mot trong cdc trudng hop sau ddy, thi bi phat ni tiv hai
ndm dén bdy ndim:

a) Dang vii luc, de doa ding vii luc hodc dung cdc thit doan nguy hiém, xdo
quyét khdc.

b) Gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong.

3. Nguoi pham i cén bi cam ddm nhiém chitc vy nhdt dinh tiv mot ndm

dén ndm nam.

ES

1. Chu thé cha t¢i pham 12 ngudi cé chic vu, quyén han trong cic cu quan
Nha nudc, cic 16 chiic chinh tri, cdc 18 chdc xa hoi (theo quy dinh tai Diéu 277
BLLHS) ma ¢é anh hudng nhat dinh d6i v6i nhan vién tr phdp: Diéu tra vién, kiém
sdt vien, thdim phén, chap hanh vién, cdn bo céc co quan tu phip dugc giao nhiem
vu thuc hién mot s§ hoat dong tu phap.

2. Hanh vi pham t6i cia toi nay 12 hanh vi ctia ngudi ¢6 chic vy, quyén han
dd lgi dung chic vu, quyén han cta minh ép budc nhan vién tu phdp phai phuc
ting ¥ muén chl quan ciia minh dé lam trdi phdp luat, néu khong theo s& gap khd
khan cho ban thin nhu bi diéu chuyén cong tac, bi thi hanh ky iuat, khong ducc
dé bat hoac mat quyén loi khic...

Néu ngudi ¢é chiic vu, quyén han chi “nho vd” (khong c6 tinh chat €p
budc) nhan vién tu phdp ma ngudi nay lai tu nguyén lam hoic do nghe bdo cdo
khong diy du, thiéu chinh xdc nén khong biét quyé€t dinh clia minh 1 sai thi hanh
vi khong cau thanh t01 pham. Nhan vién tu phap bi€t r6-1a bi ép budc lam trai
phap luat ma van 1am thi cling chiu trich nhiém hinh sy, tuy theo timg héanh vi cu
thé ma bj xir 1y vé toi ra ban 4n, t0i ra quyét dinh trdi phép luat hodc vé 16i khic
tuong ting véi hanh vi da thuc hién.
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Hanh vi ép budc nhén vién tu phdp lam trdi phap luat phai gay hau qua
nghiém trong thi méi céu thanh t6i pham. “Gdy hdu qud nghiém trong” la dau
hi¢u bat budc ctia cau thanh i pham. Trudng hop gay hau qua nghiém trong nay
¢6 thé duge hiéu la trudng hgp do viéc ép budc nhan vién tu phdp lam trai phéap
luat nén di din dén: Khéi 18, bat giam ngudi ma hanh vi cha ho chi 13 vi pham vé
hanh chinh, dan su hoac lao déng...; truy 6 va xét xir ngudi pham toi it nghiém
trong vé€ 161 nghiém trong... ; hoac nguoi pham t9i phai bi xir 1y hinh su nhung lai
khong bi x& 1y vé hinh sy hoac ra ban 4n, quyét dinh vé dan sy, kinh t&, hanh
chinh, lao dong hay hon nhan gia dinh trdi phdp luat gay thiét-hai dén lgi ich cia
duong su...

3. V& céc tinh ti€t cho phép ap dung khung hinh phat tang nang dugc quy
dinh tai khoan 2:

- “Ding thit doan xdo quyét, nguy hiém khac” dugc hiéu 1a truong hop
ngudi pham 16§ diing cdc thdy doan khic nhau dé khiing bo, uy hiép vé mat tinh
thdn, gay hoang mang, lo sg cho nhén vién tu phap nhu doa tra thi, tru dap, tiét 16
nhitng bi mat v& doi tu cla ban than ho.

- "Gay hau qud rdt nghiém trong” hoic "ddc biét nglu'ém' trong" quy dinh
tai diém b khoan 2 duge hiéu 1a trudng hop do viéc ép budc nhan vién s phdp lam
tral phip luat nén da dan dén khéi 16, bat giam ngudi khong ¢ t6i hoac khong
khoi 10, diéu tra, truy t6, xét xir ngudi c6 ti; viéc lam trai phdp luat trong hoat
dong tu phdp da gay hau qua rat nghiém trong khic nhu lam cho ngudi bi két toi
oan udt itc ma ty sat, doanh nghiép bi lam vao tinh trang khé khian va cé thé bj
pha san ... gy bat binh, phdn nd trong du luan quén ching nhan dan.

Piéu 298. T'oi dung nhuc hinh

/. Nguwoi ndo ding nhuc hinh trong hoat déng diéu tra, truy 16, xét xit, thi
hanh dn thi bi phat tt we sdu thdng dén ba ndm.

2. Pham 16i gdy hdu qud nghiém trong thi bi phat ta tiv hai ndm dén bdy
nam.

3. Pham t6i gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat rix it ndm ndm dén mudi hai nam.

4. Nguoi pham toi con bi cdm dam nhiém chicc vy nhdt dinh te mot ndam
dén nam ndm.
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*

1. Hanh vi vi pham t6i cha t0i1 nay la hanh vi ding nhuc hinh trong hoat
dong dicu tia, tray (0, xét xt, thi hanh dn. Do 1a hanh vi tra 1an, ddanh dap ngudi bi
diéu tra, truy t6, xét xir hodc bi giam giit, hoac 1a hanh vi khdc cé tinh chat gay
dau ddn vé thé xac, gay tén hai vé sitc khoé cho ho (nhu bat nhin déi, nhin khat,
hét'an com nhat, khOng cho ngu...).

Toi pham dugc coi 14 hoan thanh ké tir thoi diém ngudi pham 16i ¢6 hanh vi
ding nhuc hinh, khong doi hdi viéc nhuc hinh cé gay thiét hai dén sic khoé cua
ngudi bi nhuc hinh hay khong. Néu ding nhuc hinh ma gay thuong tich hoac lam
16n hai cho ste khoé cha nan nhan tir 31% trd 1én, hoac lam chét nguoi, thi ngudi
pham 15i s€ bi xir ly vé hai t0i: T6i nhuc hinh va t0i c6 ¥ gay thuong tich hoac lam
t6n hai cho sitc khoé cha nguoi khac theo Diéu 104, hodc t6i nhyc hinh va 10i giét
ngudi theo Diéu 93 cia BLHS. S

‘I''udng hop nhan vién tu phdp do thi€u trach nhiém ma bo déi, bd khat
hodc dé quén ngudi bj tam gifl, tam giam trong trudng hop ho da c6 quyét dinh tra
tu do thi hanh vi d6 khong cau thanh t6i pham nay, ma tuy timg trudong hop cu
¢, ngudi dé ¢6 thé bi xir 1Y ky luat hodc bi xir Iy vé 16i thi€u trdch nhiém gay hau
qua nghiém trong theo Diéu 285 BLHS.

2. Chi thé ciia t0i pham nay la can bg, diéu tra vién lam cong tac diéu tra,
can bo chi€n s¥ Cong an, Quan doi lam cong tic quan Iy ¢ nha tam gid, trai tam
giam, trai giam, kiém sat vién, thdm phaén. |

Nhiing ngudi khong thuc hién nhiém vy diéu tra, truy 46, xét x(, thi hanh
an ma ¢6 hanh vi ding nhuc hinh d6i v6i ngudi bi giam, giif vi doéng co ¢d nhan
niwo o thi wy Wmg trudmg hop, ho c6 thé by xir 1y vé 16i giét nguii, hoac bi xi ly
vé 10i c6 ¥ gay thuong tich hodc 1am t6n hai cho sic khoé ngudi khéc..,

3. Hanh vi dung nhuc hinh thong thudng duge str dung nham muc dich 14y
11 khai clia nguoi bi giam, giff theo ¥ muon chi quan clia ngudi thuc hién hanh vi
nay. Do d6, dé nham 13n véi 19i bic cung theo Diéu 229 BLHS. Bai vay, cén chi
y dé phan biét 13; & t6i nhuc hinh c6 dac diém “dung bao lyc vdt char” dé 14y 1o
khai, con O 10i bitc cung ¢6 dic diém 13 "ding dp luc vé mdt tinh than" dé 1ay
cung.
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4. V& céc tinh tiét 'tang nang cho phép dp dung khung hinh phat tang nang
quy dinh tai khodn 2, khoan 3:

Pham (01 "gay hau qud nghiém trong” quy dinh tai khoan 2 Didu ndyy duic
hiéu 12 trudmg hgp do bi nhuc hinh, ngudi bi nhuc hinh khai sai sy that lam viéc
gidi quyét vu 4n thi€u khdch quan, phai huy dn dé diéu tra, xét xir lai tir ddu hoac
gay thuong tich cho ngudi bi nhyc hinh hoac lam cho ho lam vao tinh trang 6m
dau, bénh tat...

- - Pham t0i “gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong” quy
dinh tai khoan 3 Diéu nay duoc hiéu 1a trudng hop do bi nhuc hinh, ngudi bi nhuc
hinh da khai sai su that dan dén két t6i oan ngudi khong pham toi hodc ngusi bj
nhuc hinh do uét (rc ma tu sat, gdy anh huong khong t6t vé chinh tri ciing nhur dén
uy tin ctia cac co quan phép luat.

Diéu 299. Tai bic cung

1. Nguoi nao tién hanh diéu tra, truy 16, xét xit ma bdng cdc thit doan trdi
phdp lugr bude nguwdi bi thdm van phdi khai sai sy thdt gdy hdu qud nghiém trong,
thi bi phat tu tit sdu thdng dén ba ndm.

2. Pham t6i gdy hdu qud rdt nghiém trong thi bi phat ti tt hai ndm dén bdy
nam.

3. Pham 16i gdy hdu qud ddc biét nghiém trong thi bi phat tii tiv ndm ndm
dén muoi nam.

4. Nguoi pham t6i con bi cdm ddm nhiém chiic vy nhdt dinh tit mot nam
dén ndm nam.

*

[. Bitc cung la thil doan trai phéap luat trong khi ti€n hanh diéu tra, truy o,
xét xlr buoc ngudi bi thim van phai khai sai su that (gay hau qua nghiém trong
cho viéc giai quyét vu 4n). D6 1a thi doan de doa, khiing b6, uy hiép tinh thdn
nguoi bi thim van mat cdch tho bao nhu doa khong khai sé‘b'; tra tdn, bi ciim, bd
doi... ; hoac dl‘mg stic ép cla nhiéu ngudi nhu dua ngudi bj thdm van ra déi chat
cling mét lic v6i nhiéu ngudi lam ching, nguoi bi hai hoac bj can dé truy van,
ddn ép budc ngudi bi thdm van phai khai theo ¥ mu6n chi quan cla ngudi thdm
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vian. Ngudi bi thim van & day c6 thé 1a ngudi bi tinh nghi, bi can, bi cdo ngudi
lam chimg, ngudi bi hai. :

Hanh vi bic cung phai "gdy hdu qud nghiém trong”. Hau qua nay la dau
hieu bit budc cila cfu thanh t0i pham. D6 c6 thé 1a do bj bitc cung, ngudi bi thim
van da khai sai su that lam cho viéc giai quyét vu an thiéu khach quan, phdi huy
an dé diéu tra, xét xir iai tir dau; hoac da din dén viec k&l 16i oan mot ngudi vé toi
it nghiém trong hoac bé lot ngudi pham t6i it nghi€ém trong, hay 16i nghiém trong.

2. Chi thé clia toi pham c¢6 the 1a: Diéu tra vién, kiém sat vién, tham phan,
hoi thdm nhan dan. D6i v6i nhan vién Cong an xa, phuong, Hai quan, Kiém lam,
Thu& vu bitc cung trong khi xir 1§ hanh chinh ngudi pham phap hoac ngudi bi tinh
nghi thi khong xir 1y vé& t0i pham nay ma bi xir 1y theo Diéu 281 vé 16i lgi dung
chirc vu, quyén han trong khi thi hanh cong vu hodc bi xir 1y theo Diéu 282 vé 14i
lam quyén trong khi thi hanh cong vu.

3. Céc tinh ti€t tang nang cho phép dp dung khung hinh phat tang nang: - -
Phan 101 “eady hdu qud rdt nghiém trong”, "edy hdu qud ddc biét nghiém trong”
quy dinh tai khodn 2 va khoan 3 dugc hiéu la truomg hop do bj. bifc cung, nguti bj
thim van da khai sai su that din dén két t6i oan mot ngudi vé toi nghiém trong,
rit nghiém trong hoac dac biét nghiém trong; bd lot ngudi pham t0i rat nghiém
trong, dac biét nghiém trong; hodc do bi bifc cung ma nan nhan da tu sat gay anh
hudng khong 16t vé mat chinh tri.

Diéu 300. Tdi lam sai léch ho so vu an

!. Diéu tra vién, kiém sdt vién, thdm phdn, Hoi tham, Thu ky Toa dn, nhdan
vién tie phdp khdc, nguoi bao chita, nguoi bdo vé quyén lgi cua dwong s nao ma
thém, bot, sita doi, danh trdo, huy, lam hie hong cdc tai liéu, vat chitng ciia vu dn
hodc bdng cdc thit doan khdc lam sai léch noi dung ho so vy dn, thi bi phat i nr

mot ndm dén ndam nam.

2. Pham t6i thudéc mét trong cdc trudng hop sau ddy thi bi phat ti tiv bu
ndam dén ndm ndm.

a) Co o6 chirc;
b) Gdy hdu qud nghiém trong;

3. Pham 16i gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat tix tix bdy ndm dén mudi ldm ndm. '
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4. Nguoi pham t6i cén bi cdm ddm nhiém chitc vu, lam céng viéc nhat dinh

1y mot ndm dén ndm ndm.

%

1. V& mat khéach quan, 01 1am sai léch h6 so vu 4n 14 hanh vi thém, bét, sira
d6i, danh trdo hoac ¢ ¥ 1am hong cic tai liéu, vat chilmg clia vu 4n lam cho hé so
viran khong con phit hop véi thue (€ khach quan ma vy an dé di xdy ra. Cic hinh
vi d6 c6 thé 1a bt nhitng 101 khai budc 19i clia ngudi 1am ching hoac cha ngudi bj
hai, sira d8i két luan gidm dinh thuong tich... dé 1am nhe 16i cho bij can, bi cdo; c6
y 1am hong vat ching nham g& toi cho bi can, bj cdo hodc ngugc lai dé 1am tang
nang (rach nhiém hinh su cho bi can, bi cdo; huy bd mot ban di chiic hgp phdp
khong ¢6 lgi cho mot bén dé bdo vé quyén lgi cho bén kia.

2. Chi thé cia 10i pham nay c6 thé 1a: Diéu tra vién, kiém sit vién, thim
phin, hoi thim, thu ky phién tod hodc 1a nhan vién tr phap khdc nhu can bo
nghiép vu, cin b giao nhan, bdo quan vat chimg clia vu dn... hodc ¢6 thé ja luat
su, bao chita vién khi nghién ciu hd so dé 1am nhiém vu bao chita..

3. L&i chia ngudi pham t6i nay 1a 16i cd y. Do vay, trudng hop thi€u trich
nhi¢m lam hong cdc i liéu, vat ching cha vu 4n khong thudc pham vi cla 101
nay ma thuoc Diéu 285 BLHS.

Pong co pham 19i cha t6i nay khong phai 12 ddu hiéu bit budc cua cdu
thanh 16i pham. Trong trudmg hgp dong co pham 141 xual pﬁa’il tir viec nhan ho 1O
thi ngudi pham t6i phai chiu trach nhiém hinh su vé hai 16i 1a t6i nhan héi 16 va
101 1am sai 1éch hé so vu 4n.

TOi pham du'qé coi la hoan thanh tir thoi diém thuc hién mot trong nhiing
hanh vi trén day lam cho hé so khong con phi hgp véi thuc t€ khach quan cha vu
dn, khong doi hoi phai ¢6 hau qua xay ra. _

4. Trudng hop chi€ém- doat hodc tigu huy toan bd hé so vu an khong thuoc
pham vi ciia t0i ndy ma thudc pham vi cla tdi pham theo Diéu 268 BLHS hoac cé
thé theo Diéu 263 BLHS. o

Piéu 301. Toi thiéu trach nhiém dé ngudi bi giam; giir tron

[. Nguoi nao truc tiép qudn ly, canh gdc, ddn gidi nguoi bi giam, giit ma
thicu trach nhiém dé nguoi dé tron gdy hdu qud nghiém trong, thi bi phat cdi tao
khong giam giit dén hai ndm hodc phat t tir sdu thdng dén ba nam.
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2. Pham 16i dé nguoi bi giam, giit vé mot 1oi nghiém trong, rat nghiém
trong, ddc biét nghiém trong trén hodc gdy hdu qud rdt nghiém trong, thi bi phat

tit hai nam dén bay nam.

3. Pham to1 gdy hdu qua ddc biét nghiém trong thi bi phat ti tur ndm nam

dén muor ndam.

4. Nguoi pham t6i con bi cdm ddm nhiém chitc vy nhat dinh tir mét nam
dén ndm nam.

*

{. Hanh vi khach quan cia t6i pham nay 13 hanh vi (do vo6 ¥) “dé ngudi bj
giam, gilr rén”. Hanh vi nay c6 thé bi€u hién nhu qua y lai vao cic diéu kién
khdch quan ctia noi giam, giif; y lai vao phuong tién dén gidi ma thi€u su kiém tra
hoac khong chip hinh ding cdc quy dinh vé ch& d6 canh gac, dan gidi; tin vio 1Gi
hira hen clia ngudi bi giam, giit dé ho 10i dung bé trén...

2. Chi thé clia 101 pham 12 cdn bd, chi€n s§¥ cong an, quan doi truc tiép lam
nhiém vu quan 1y, canh gic, dn gidi ngudi bj giam, gilt nhu cdn bo quan gido,
trudng nha tam giilt, gidm thi, phé gidm thi trai tam giam, trai giam...

3. Hanh vi d€ ngudi bi giam, gilf trén c4u thanh 10i pham khi gay hau qua
nghiém trong. Hau qua nay 12 dau hiéu bit budc cla ciu thanh 161 pham. Néu
thi€u trich nhiém dé ngudi bj giam, giit trén ma khong gay hau qua nghiém rong
thi khong cau thanh t6i pham nay. Truong hop gdy hau qua nghiém trong duoc
hiéu 1a trudng hgp do ngudi bj giam, giit trén nén din dén viéc diéu tra, gidi quyél
vu dn gap rdt nhiéu khé khan, viéc truy nad mat nhiéu thdi gian, cong sic... hoac
din dén viéc nguoi tron duge da ti€p tuc pham t1; gay anh hudng xiu vé chnh tri,
LFAL (U tr an... ‘ |

4. V& cic tinh ti€t tang ning cho phép dp dung khung hinh phat tang nang
quy dinh tai khioan 2, khoan 3: | .

- Pham 01 “"gdy hau qua rat nghiém trong”: Pay co thé 1a trudmg hop ngudi
trén da tiép tuc pham toi nghiém trong hodac rat nghiém trong, gy anh hudng rat
xau vé chinh tri, trat ty tri an...; hodc do viéc bo tr6n ma viéc diéu tra, truy 15, xét
x(r khong thé tién hanh tiép tuc dugc...

224 .



- Pham t6i *“gay hau qua dac biét nghiém trong™: Day c¢6 thé 1a trudng hop
ngudi trén da ti€p tuc pham 61 dac biét nghiém trong, gay dnh hudng dac biét xau
vé chinh tri, trat w trj an... "

bicu 302. Toi tha trai phap luat nguoi dang bi giam, giir

I. Nguwoi nao loi dung chitc vu, quyén han hodc lam quyén tha trai phdp
ludt nguoi dang bi giam, giit, thi bi phat cdi tao khong giam giit dén ba nam hodc
phat tl ti sdu thang dén ba ndam.

2. Pham i tha trai phdp ludt ngudi dang bi giam, giit vé 16i rdat nghiém
trong hodc toi ddc biét nghiém trong hodc gdy hdu qud rdt nghiém trong, thi bi
phat t tie hai ndm dén bdy nam.

3. Pham tot gdy hdu qud ddc biét nghiém trong thi bi phat ti tiv ndm ndm
dén muoi nam. '

4. Ngiweei pham t6i con bi cdm dam nhiém chitc vy nhdt dinh tiv mét nim
dén nim nam.

*

1. Vé mat khach quan, tha trdi phdp luat ngudi dang bj giaﬁ, g1 1a hanh vi
Igi dung chitc vu, quyén han hoac lam quyén dé “trd wr do” trdi phép luat ngudi
dang bj giam, giit. Hanh vi nay dugc hiéu 1a hanh vi cha ngudi c6 thdm quyén ra
quyét dinh huy bd viéc tam giam, tam gii¥ trong khi bién phdp ngin chan nay con
cdn thiét va khong c6 1y do dé huy bd hoac thay thée bing bién phdp ngan chan
khic; hodc c6 thé 13 viéc trd ty do cho ngudi dang chép hanh hinh phat tb & trai
giam trdi véi quy dinhj ci phéap luat; Hanh vi pham t6i cha toi ndy ciling cd (hé la
hanh vi cla ngudi khong c6 quyén quyét dinh viéc tra v do cho ngudi dang bj
giam, gilr hoac dang chép hanh hinh phat t nhung da lam quyén dé tha nhimg
ngudi nay mot cach trdi phaps juat.

2. Chit thé cha (i pham la ngudi c6 thdm quyén quyét dinh viéc tra w do
cho ngudi bj giam, gift, huy bd hodc thay th€ bi¢n phdp ngan chan, hodn hoac tam
dinh chi viéc chdp hanh hinh phat td. D6 c6 thé 1a: Vién trudng, phé vién truéng
vien kiém sét, chanh 4n, phé chdnh 4n toa 4n, trudng, phd cong an tir cip quan
huyén trd 1én, thi trudng, phé thi trudng co quan diéu tra cdp tinh, quan khu trd
[én. Chi thé cha 10i pham nay ciing cé thé ia ngudi tuy khong cé thdm quyén
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trong viéc tra ty do nhung ciing ¢4 mot s6 quyén han nhit dinh trong quan hé véi
ngudi bi giam, git nhu diéu tra vién, kiém sdt vién, thdm phdn, gidm thi trai
gam,...

3. V¢ die tinh Gt tang nang cho phép dp dung khung hinh phat ting nang
quy dinh tai khoan 2, khoén 3:

- - Pham 16i “gay hau qua rat nghiém trong”. Day la trudng hop do ngudi bj
giam, il dugc tha trdi phdp ludt nén da gay khé khan rat nhiéu cho viéc diéu ira,
truy 18, xét xu, hodc do dugc tha ma ngudi d6 lai ti€p tuc pham t6i nghiém trong,
ral nghiém trong hoac da tra thi nguoi to giac...

- Pham 101 “gdy hau quéa dac biét nghiém trong”. Pay la truong hop do
ngudi bi giam, giit dugc tha trdi phdp luat nén da 1am cho viée didu tra, truy 16,
xét xir khong thé tiép tuc tién hanh dugc, hodc do dugc tha ma ngudi dé laj tip
tuc pham tdi diac biét nghiém trong... '

Dicu 303, Trf)i loi dung chitc vu, quyén han giam, giiy ug_uiri trai phap
luat

1. Nguoi nao lgi dung chitc vu, quyén han khéng ra quyét dinh hodc khong
chdp hanh quyét dinh trd ty do cho nguoi dugc trd ty do theo quy dinh ciia phdp
ludit, thi bi phat i tiv sdu thdng dén ba ndm.

2. Pham i gdy hdu qud nghiém trong thi bi phat ti tir hai nam dén bdy
ndam.

3. Pham toi gdy hdu qud rdt nghiém wrong hodc ddc biét nghiém trong, thi
bi phat ti tir ndm nam dén mudi ndm.

4. Nguoi pham t6i con bi cdm ddm nhiém chitc vu nhdt dinh tx mét nam

dén ndm nam.

*

I. V& mat khach quan, giam, gilt ngudi trdi phap luat 1a hanh vi khong ra
quyét dinh hoac khong chdp hanh quyét dinh trd ty do cho ngudi dugc tra tr do
theo quy dinh cha phép luat. Hanh vi d6 c6 thé 1a khong ra quyét dinh trd ty do
cho ngudi da hét han tam giam, tam giit ma khong c6 1énh gia han tam giam, tam
giir; khong ra quyét dinh tra ty do cho ngudi da chap hanh xong hinh phat t hoac
ngudi di c6 quyét dinh xét gidm trude thoi han theo quy dinh cha phép luat cla
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co quan ¢6 thdm quyén; khong ra quyét dinh trd ty do cho ngudi bi giam, gii khi
cé di can ¢ dé khang dinh ring ho khong c6 t0i hodc khi vu én dd c6 quyél dinh
dinh chi; khong ra lénh tra tir do cho ngudi dang bj tam giam hoac dang bj giam,
mac du ngudi dé da duoge Toa xir canh cdo, phat tién; cai tao khong giam giir hoac
cho hudng dn treo...

2. Chir thé clia t61 pham nay giéng chil thé cha 161 tha Ardi phdp luat ngudi
dang bl giam, gitr.

3. Tinh tiét “gdy héu qua nghiém trong” quy dinh tai khodn 2 diéu nay c6
thé la do bj giam, giit trdi phip luat din dén ngudi dé6 bi‘suy kiét nang dén sic
khoé tir 31% dén 61%, bi thiét hai vé mat kinh t&€ tr 50 triéu dén 100 triéu hoac
lam cho hoan canh gia dinh ho bi kiét qué vé kinh t&; giam giir trai phap luat tir
hai ngudi khong pham t3i tr& 1én da c6 quyét dinh tra tw do.

Tinh tiét “gay hau qua rit nghiém trong hoac dac biét nghiém trong” quy
dinh tai khoin 3 dicu nay ¢6 thé 1a 1am cho nguoi bj giam, gid bi suy kiét ral nang
vé sitc khoé tir 61% trd 1én hoac do phén udt ma tyu sat; hodc 1am cho gia dinh ho
tan nat, vg con ly tdn. Giam giif trai phdp luat ngudi da c6 quyét dinh tra tu do vi
khong pham t6i dén dén ngudi d6 bj chét. ,

Cin chid ¥ Ja hanh vi loi dyng chitc vy, quyén han ra’ lénh bét, gil hoac
giam nguoi trai phap lixat, tic 12 ra 1énh bét, ra Iénh tam giam ngudi khong c6 16i
hoac ngudi c6 t6i nhung khong thudc truong hop bi 4p dung bién phdp tam giam
theo quy dinh tai Diéu 70 hodc Diéu 273 Bo luat T8 tung hinh su, thi khong cdu
thanh t0i pham nay ma ngudi pham toi bi x{r 1y theo Diéu 123 Bo luat hinh sy vé
to1 bét hodc giir hodc t6i giam ngudi trdi phap luat. : !

Pién 304. Toi khong chap hanh an

Ngutoi ndo ¢6'y khong chdp hanh bdn an, quyét dinh cita Toa dn dd c6 hiéu
lwc phap lugt mdc di da bi dp dung bién phdp cudng ché cdn thiét, thi bi phat cdi
tao khong giam giit dén ba ndm hodic phat tu tir sdu thdang dén ba nam.

* *
*

I. Toi khong chap hanh 4n x&m pham dén hoat déng diing dén clia cic co
quan wr phdp.
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2. Mat khéch quan ciia toi pham thé hién & hanh vi khong chdp hanh ban dn
quyét dinh cda ‘Tod dn. Hanh vi pham 10i dugc thuc hién dudi dang hanh dong
nhu phan tan, 14u tén‘ tai san, chong d6i (x6 ddy, gidng co), thod ma cidn bo thi
hanh dn trong khi cudng ché thi hanh an. '

Ngoai ra t6i pham nay con duge thuc hién dudi dang khong hanh dong nhu:
khong boi thuong cho bén bj thiét hai; khong chiu don khéi nha da chi€m gilr irdi
phép; khong chiu déng gép phi tén nuoi con chung sau khi di dugc Toa an cho ly
hon; khong phan chia tai san chung theo quyét dinh clia Toa an; ngudi dang chip
hanh hinh phat céi tao khong giam gilr dd dugc gido duc, ran de ma van khong
chiu nop phdn kh4u trir thu nhap hodc vin ldn trén sy gido duc, gidm sai clia co
quan, té chirc dugc giao trich nhiém gido duc, gidm sdt ngudi b két an.

Hanh vi khong chap hanh ban dn hoac quyél dinh ciia Tod dn chi cau thanh
101 pham khi dii b cdc co quan c6 thdm quyén ap dung bién phdp cudng ché cdn
thiét (nhu cdc bi¢n phdp niém phong, ke bién tai san, xir phat vi pham hanh chinh
trong thi hanh dn, quyét dinh cudng ché roi khoi nha v.v..) ma van khong chiu thi
hanh.

3. Mat chi quan: T6i khong chdp hanh dn dugce dugc thuc hién do 16i ¢4 .

4. Chii thé cha toi pham 12 nhiing ngudi cé nghia vu phai chap hanh cic ban
an hoac quyét dinh c¢da Toa dn da c$ hiéu luc phéap luat. Ho ¢6 thé la bi cdo da bi
xur phat cai tao khong giam gif, phaf ti€n (hinh phat chinh) Hoac bi 4p dung cac
hinh phat bd sung nhu quan ché€, cam di khéi noi cu trd, tich thu tai san hoac phat
tién (khi khong ap dung la hinh phat chinh); ngudi ¢6 quyén loi, tai san lién quan
viéc pham 10i, nguyén don, bi don, nguoi ¢6 nghia vy Iién quan dén cic vu dn dan
su, kinh t€, lao dong, hanh chinh. Nhitng ngudi khic cé quan hé than thich, ban
bé véi ¢6 nghia vu phai chdp hanh 4n ma c6 t8 chiic, xii giuc, gidp sic dé khong
chip hanh ban én thi s8 12 d@ng pham cua t6i nay.

Ngudi bi két an tit giam dugc tai ngoai ma bo trén khong chap hanh ban dn
s& bi truy na va bi cudng ché thi hanh 4n chit khong bi coi la pham 91 khong chap
hanh dn. Ngudi dang bi giam, gilt ma bd tron thi pham vao i tron khoi noi noi
giam chd khong bi coi 1a t6i khong chap hanh an. .

5. Hinh ph-c_u: biéu 304 Bo luat Hinh su quy dinh mot khung hinh phat dugi

dang ché tai lya chon: cdi tao khong giam giir dén ba nam hodc phat (0 tir sdu
thang dén ba nam.



Diéu 305. Toi khong thi hanh 4n

1. Nguoi nao cé thdm quyén ma c6'y khong ra quyét dinh thi hanh dn
hoac khong thi hanle quyét dind thi hanh bdn dn, quyét dinh cita Toa dn gay heu
quc nghiém trong hode da bj xix Iy ky lugt vé hanh vi ndy ma con vi pham, thi bi
phat cdi tuo khéng giam giit dén ba ndm hodc phat tu tix sdu thang dén ba nam.

2. Pham tgi gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat ti tiv hai ndm dén bdy ndm.

i

*

1. Khach thé: Toi khong thi hanh d4n xam pham dén hoat dong ding dén
cua co quan tu phap.

2. Mit khich quan clia t6i khong thi hanh dn thé hién & hanh vi khong ra
quyét dinh thi hanh hoac khong thi hanh quyét dinh thi hanh 4n, quyét djnh cia
Toa 4n. Vi du: Chanh 4n Tda 4n nhan dan da xét xir so thdm vu 4n hinh su khong
ra quy€t dinh thi hanh dn d6i v&i bi cdo mac du ban én da ¢6 hiéu luc phap luat va
khong c6 can cir tam hodn hay tam dinh chi thi hanh 4n phat tit; Chdp hanh vien
cd quan thi hanh an dan sy khong ra quyét dinh thi hanh 4n mac di dé c6 ddy do
can cif ra quy€l dinh thi hanh 4n dan su; ra 1énh hoén thi hanh an hdac tam dinh
chi thi hanh an khong cé can c& hodc trdi v6i cdc quy dinh cha phédp luat; hét thoi
han tam hodn thi hanh 4n ma van tim cdch tri hodn viéc thi hanh 4n rhac du khong
c6 can cit dé 1iép tuc tam hoan.

Hanh vi khong thi hanh 4n chi cfu thanh t0i pham khi cé6 mot trong hai
dicu kien sau: '

- Hanh vi d6 phai gay ra hau qua nghiém trong, vi du do bdn 4n khong duge
thi hanh mé ngudi bi két dn trén ra ngoai xd hai ti€p tuc pham toi, hoac 12 tdu tan
tai san gay thiét hai nghiém trong dén tai san cta Nha nudc, td chic xa hai, tai
sin cta ngudi duge thi hanh 4an hoac

- Pa bi xir Iy ky Iuat vé hanh vi ndy ma con vi pham, tc 12 ngudi c6 thdm
quyén tropg viéc thi hanh 4n da bi xir 1y ky luat vé hanh vi khong ra quyét dinh
thi hanh 4n hodc khong thi hanh 4n, chua dugc xod k¥ luat ma lai ¢6 hanh vi vi
pham mac dit chua gay ra hau qua nghiém trong.
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Vé thoi diém hoan thanh cla 10i khong chdp hanh an, cin phan biét hai
trudmg hap:

a) Nguti cd hanh vi khong thi hanh dn da bi xir Iy ky luat, chua duoc xod

ky luat dd nhung Tar vi phanm, mac di chua giy ra hiu qui nghicon rong th (o

- pham dugc coi la hoari thanh tir thoi di€m nguoi dé thyc hién mét trong hai hanh
vi n6i & khoan 1, Diéu 305 Bo luat Hinh su; |

b) Truomg hop ngudi thuc hién hanh vi khong thi hanh an gay hau qua
nghiém trong thi 191 pham hoan thanh tir thoi di€m xay ra hau qua dé.

3. Mat chl quan: Téi pham dugc thuc hién do 161 ¢8 §. Pong co pham 161
khong phai la dau hiéu bét budc dé dinh t0i. '

4. Chii thé cha 01 khong thi hanh dn 14 nguoi ¢6 tham quyén ra quyét dinh
thi hanh 4n hoac c6 nhiém vu thi hanh 4n nhu Chanh 4n Tda 4n nhan dan da xét
x4 s tham vu an hinh str hay Chanh dn Toa an nhan dan dugc uy thdc thi hanh 511
hinh su; Thi tnirong ca quan thi hanh dn dan sy, Chap hanh vién co quan thi hinh
an dan sy, cdn bo, chi€n sy cong an; lanh dao UBND cdp x&, phudng, thi trin
hodc co quan, td chifc noj ngudi bi két an hay cdc dwong su cu tr, sinh séng hoic
lam viéc. -

5. Diéu luat quy dinh hai khung hinh phat:

- Khung 1 quy dinh hinh phat dudi dang ch€ tai lva chon: cai tao khong
giam it d&n ba nam hoac phat ti tir sdu thing d&n ba nam dugc ap dung ddi vdi
trudng hop khong ¢ cac tinh tiét tang nang. '

- Khung 2 -quy dinh hinh phat ti tir hai ndm dén bay nam duoc ap dung d6i
vai ngudi pham 101 gdy bau qua rit nghiém trong hoéic dac biét nghiém trong.
Hau qua rat nghiém trong ¢6 thé 13 do khong thi hanh 4n ma ngudi bj két an bo
tron ra ngoai xd hoi ti€p tuc pham t0i nghiém trong; hodc gay thiét hai rat lon dén
tai sdn cua Nha nudc, clia t8 chic xa hoi hay cong dan.

Diéu 306. Tai can trd viéc thi hanh an

1. Nguoi nao loi dung chiic vy, quyén han ¢’y cdn tré viéc thi hanh dn gay
hdu qud nghiém trong, thi bi phat cdi tao khong giam giit dén ba ndm hodc phat
1 tiy sdu thdang dén ba nam.

2. Pham téi thuéc mot trong cdc truomg hop sau ddy, thi bi phat tiv tit hai
ndm dén ndm nam. ' '
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a) Cé 10 chire;
b) Gdy hdu qud nghiém trong hodic ddc biét nghiém trong.

3. Nguoi pham 16i con bi cdm ddm nhiém chitc vy nhdt dinh tiv mét ndm
1
dén nam nam.

*

I. Khich thé cha 10i can uwd vice thi hanh an la hoat dong ding dan cia cu
quan w phap.

2. Mat khach quan cha t6i pham thé hién & hanh vi cia nhimg ngudi c6
chitc vu, quyén han di 19i dung chitc vu, quyén han dé gay khé khan, can tré viéc
thi hanh 4n. D6 1a nhitng hanh vi nhr: xii giuc ngudi thi hanh an bo rén; bao
trudc cho ngudi phai chdp hanh 4n dé biét, cat gidu tai sdn hay dé ho tron tranh
viéc bat giai di chap hanh 4n phat td; tao ra nhiing 1y do khac nhau khong chinh
dang dé can rd viéc thi hanh dn. Nhing hanh vi nay phai gay ra hau qua nghiém
trong méi bi cot la tdi phz_im. Hau qua nghiém trong c6 thé 1a do can tr& viéc thi
hanh 4n ma ngudi c6 nghia vy thi hanh 4n bo trén hoac tao diéu kién cho ho trén
tranh thi hanh 4n, gdy thiét hai nghiém trong cho quyén va lgi ich hgp phap cua
nguoi duoc thi hanh 4n, gay bat binh trong nhan dan.

3. Mit chi quan: Téi pham duge thyc hién do 181 c6 §. Dong co pham t6i
khong phai 1a ddu hi¢u bt bugc dé dinh t6i.

4. Chi thé cla t¢i pham 1a ngudi cé chirc vu, quyén han ¢é nghia vu truc
tiép thi hanh 4n hodc cd lién quan dén viéc thi hanh 4n nhu: ché&p hanh vién, can
ho, chién sy trong iqc lugng cong an, quan d6i, cdn bd cha chinh quyén xa,
phudng, thi tran ¢6 nhiém vu phdi hop v6i co quan thi hanh 4n, Kiém sat vién lam
cong tac kiém sat thi hanh 4n; cdn bo cdc co quan Nha nudc hay 13 chirc xa hai.

5. Diéu luat quy dinh hai khung hinh phat:
- Khung 1 quy dinh hinh phat duéi dang ch€ tai lua chon: cai tao khong

giam gilr dén ba nam hoac phat t sdu thdng dén ba nam dugc 4p dung doi vdi
truomg hop pham 101 khong c6 céc tinh ti€t dinh khung tang néng.

- Khung 2 quy dinh hinh phat tu ti¥ hai nam dén nim nam duoc 4p dung d6i
véi trudmg hop pham t9i ¢6 16 chitc hodc gy hau qua rdt nghiém trong hoac dac
biét nghiém trong.
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Hau qua rat nghiém trong hodc dac biét nghiém trong nhu: do can tré viéc
thi hanh 4n ma ban 4an khong thi hanh dugc, dé ngudi bi két-dn ra ngodi xi hoi
tép tuc gay &n; XAy ra x6 xdt, xung dot giita cdc bén duong sy dan dén vu dn hinh
su; tai san cla Nha nudc, cha t8 chitc xa hoi hay ciia cong dan bi thiét hai ldn;
lam mat long tin cia ngudi dan vao phap luat va gay bat binh I6n trong nhan dan.

Ngoai hinh phat chinh, ngudi pham t91 ¢ thé cdn bi 4p dung hinh phat bo
sung la cdm dam nhiém nhitng chifc vu nhét dinh tir mot nam dén nam nam.

Diéu 307. Tai khai bao gian doi hoac cung cip tai licu sai su that

1. Nguoi gidm dinh, nguoi phién dich, ngudi lam chimg ndo ma két lugn,
dich, khai sai gian doi hodc cung cdp tdi liéu ma minh biét ré la sai sy that, thi bj
phat cdnh cdo, cdi tgo khong giam gi dén mot ndm hodc phat ti tic ba thang dén

maot ndm.

2. Pham 19i thuéc mot trong cdc truong hop sau ddy, thi bi phat ti tir mét
ndm dén ba ndm. '

a) Cé 16 chitc;
b) Gay hdu qud nghiém trong.

3. Pham 1pi gdy hdu qud rdt nghiém wrong hodc ddc biét nghiém trong, thi
bi phat iy tir ba thdng dén bdy ndm.
4. Nguoi pham tgi c6 thé bj cdm ddm nhiém chitc vu, hanh nghé hodc lam
cong viéc nhdt dinh tix mot ndm dén ndm ndm.
' " *

*

1. Khéch thé cha t(ji khai bdo gian d61 hodc cung cdp tai liéu sai su that la
hoat dong ding dan cha co quan tu phép.

2. Mt khach quan clia t6i pham dugc thé hién & nhimg hanh vi sau day:

- Nguoi giam dinh két luan gian d6i, wic 13 dua ra nhing két luan sai su
that, tdi nguoc hoan toan véi két qua nghién ctu gidm dinh lam thay ddi han ban
chét clia véin dé dugc trung cdu gidm dinh, hoac tuy khong lam thay ddi ban chat
cha moi vin dé dugc trung cdu gidm dinh nhung da 1am thay ddi mot phan két
‘qua gidim dinh lam cho viéc gidi quyét vu 4n bj sai 1&ch, (vi du bj can, bi cdo c6
trang théi tam thdn binh thudng nhung lai bi két ludn 13 méc bénh tam than, kel
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luan vé 16n hai dén sitc khoé clia ngudi bi hai qua cao hoic qua thdp so véi tinh
trang sitc khoé thuc t€ ctia ho)

- Ngudi phlen dich di c6 ¥y dich sai su that nhu xuyén fac ndi dung, tai li¢u
ma ngaoi dd el rdch nhicm phai djch. Thi ticu ¢6 thé 1a tiéhg nude ngodi hoae
ti€ng dan toc; hodc dich xuyén tac cdc cau hoi, cau tra 10i ma ngudi phién djch cé
trach nhiém phéi dich trong qua trinh t8 tung d6i v6i vu dn (vi du bod qua khong
phién dich nhiimg tinh ti€t c6 ¥ nghia tang nang hoac giam trach nhiém dai véi bi
can, bi cdo)

- Ngudi lam ching khai bdo gian d6i hodc cung cap tai liéu sai su that nhu
bia dit ra nhitng tin tdc vé sy viéc pham téi, vé nhan than ngudi pham 10i hoac cac
tinh i€1 khac cha vu 4n; cung cdp nhimg tai liéu, chitng cir cho cic co quan'tién
hanh 16 tung ma biét rd sai su that; phit nhan nhiing tai liéu, chimg ¢ ma biét r6
Ia ding su that.

Toi pham hoan thanh tir thoi diém sau day:

- D&i vaéi hanh vi két luan gian d6i, 101 pham dugc coi ]a hoan thanh khi ban
két luan gidm dinh dugc chuyén dén co quan trung cdu gidm dinh hoac khi ngudi
giam dinh trinh bay két luan gidm dinh trudc phién toa (néu guu doan diéu tra
khong trung cdu gidm dinh d6i v6i vu an).

- D61 vai hanh vi gidm dinh gian doi, t0i pham dugc coi la hoan thanh khi
ngudi dich trao ban dich cho co quan tién hanh 6 tung hoac dich miéng da xong
v nguai dich ky 1én vaoe bién ban do minh dich trong qua trinh diéu tra xét xir.

- D61 v6i hanh vi gian d6i, cung cap tai liéu sai sy that cla ngudi lam
chiing, 16i pham dugc coi 12 hoan thanh i thoi di€ém nguoi 1am chimg da doc lai
bien bin lay 101 khai va ky vao bién ban d6 hoéc trinh bay 10i khai gian d6i 1ai
phién toa. '

3. Mat chi quan: Toi pham dugc hoan thanh véi hinh thic 16 ¢6 y. Dong
co pham 10i khong phai 1a ddu hiéu bét budc d€ dinh t0i. Riéng trudng hop nguoi
giam dinh, ngudi phién dich do thiéu trich nhiém ma din dén két luan gidam dinh
sai, dich sai tuy theo tinh chat, mic d¢ clia hau quéd gdy ra ma c6 thé bi xir 1y ky
luat hoic bj truy cifu trach nhiém hinh sy vé t0i thi€u trich nhiém gay hau qua
nghiém trong theo Diéu 285 Bo luat hinh sur nam 1999.

4. Diéu luat quy dinh ba khung hinh phat:
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- Khung 1 quy dinh dudi dang ché€ tai lya chon: canh cdo, cai tao khong
giam giit d&n mot nam hoac phat i tir ba thang dén mot nam dugc dp dung déi
véi truong hop khong c6 tinh tiét ting nang.

- Khung 2 quy dinh hinh phat tll tir m6t nam dén ba nam dugce ap dung doi
vOi nguoi pham 01 ¢6 16 chic gay hju qua nghiém trong.

Hau qua nghiém trong c6 thé 1a 1am cho viéc giai quy€t vu dn khong ding
ngudi, khong ding t6i, 1am cho bén ¢6 quyén va lgi ich hop phap khong dugc bio
vé, gay thiét hai dén lgi ich chia Nha nudc, cha tap thé hodc cira cong dan.

- Khung 3 quy dinh hinh phat tb tir ba nam dén bay nam dugc dp dung doi
vGi ngudi pham 101 gay hau qua rit nghiém trong hoac dac biét nghiém trong.
Hau qua rat nghiém trong c6 thé 12 1am cho nhiéu ngudi (tir hai dén nam ngudi) bi
giam, giir trai phap luat, bi két an tii oan; nhiéu ngudi bi pham t6i khong bi trimg
tri. Hau qud dic biét nghiém trong ¢d thé 12 lam cho rat nhiéu ngudi (rén nam
nguoi) bi giam, giif tri phap luat, bj ket an t oan; nhiéu ngudi pham toi khong
bi truy ciru tritich nhiém hinh sy; hoac gay thiét hai 16n vé kinh (€.

Ngodi hinh phat chinh, ngudi pham t¢i con c6 thé bj dp dung hinh phat b8
sung la cdm dam nhi¢ém nhitng chic vy, cdm hanh nghé hogc 1am cong viéc nhat
dinh tir mot nam dén ndm nam. /

Diéu 308. Toi tir chéi khai béo, tir chdi két luan giam dinh hoac tir chéi
cung cap tai liéu.

[. Ngudi nao chéi khai bdo néu khong thudc truong hop quy dinh tai
khodn 2 Diéu 22 cua B ludt ndy hodc tron tranh viéc khai bdo, viéc két ludn
gidm dinh hodc tix chéi cung cdp tai liéu ma khong cé 1y do chinh dang, thi bi
phat cdnh cdo, cdi tao khong giam giik dén mét ndm hode phat ti ti ba thang dén
M . _

2. Nguoi pham 19i con cé thé bi cdm ddm nhiém chitc vy, cdm hanh' nghé
hodc lam céng viéc nhdt dinh tx mot ndm dén ndm ndm.

* %

%

1. Khich thé cha t6i pham la hoat dong diing din cia co quan tu phdp.

2. Mat khich quan cha t6i pham: Hanh vi pham (i dugc thuc hién dud
dang hanh dong hoac khong hanh dong. Cu thé la:
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- Ngudi lam 'ch&ng dugc cdc co quan ti€n hanh t6 tung triu tap dén lam
chiing nhung khoéng mudn tham gia t6 tung bang cdch tir chdi hoac tién hanh viéc
khai bdo nhu khong chiu dén khai bdo, dén nhung tir chéi khong khai bdo ma
khong cé 1y do chinh ddng. Néu tir ch6i ma c6 1y do chinh ddng thi ngudi lam
chitng khong phai chju trdch nhiém hinh sy.

- Ngudi gidm dinh tir choi két luan gidm dinh khong ¢6 ly do chinh dang,
(e 13 khi duge coquan tién hanh (3 tung trung cu nhung khong mudn tham gia
16 tung bang cach tir chdi viéc két juan giam dinh (bang miéng hoac bang gidy
1), khong tién hanh giam dinh theo yéu céu cila cdc co quan tién hanh 16 tung;
khong c¢6 mat tai cic cu quan nay d€ két luan vé nhimg van dé cdn dugc gidm
dinh mac dix da duoc triéu tdp ma khong cb 1y do chinh dang.

- Nhiing ngudi c6 nghia vy cung cap tai liéu co lién quan dén vu an nhung
1ir chdi khong cung cdp tai liéu d6é cho cdc co quan ti€n hanh t6 tung ma khong c¢6
ty do chinh ddng (nhu nhan vién k€ todn khong chiu cung cdp chimg tir ¢é lién
quan dén vu an kinh t€ & co quan).

'To1 1ir chdi khal bao, 1ir choi két luan giam dinh hoac (r chéi cung cap tai
ligu hoan thanh ti thoi diém ngudi pham t6i thuc hién hanh vi tir chéi, khong 1&
thudc vao viéc da gay ra hau qua nghiém trong hay chura.

3. Mat chu quan cta t6i pham: i tr chéi khai béo, tir chéi cung cép tai
lieu, tir choi két luan gidm dinh dugc thyc hién du6i dang hinh thiic 16i c8 ¥ truc
1iép. Pong co pham toi khong phai 14 ddu hiéu bit budc dé dinh t6i.

4. Chli thé cha t0i pham: Ddi véi toi tir ch6i khai bdo, tir chéi cung cap tai
lieu thi chu thé 12 bt k¥ ngudi nao c6 nang luc traich nhiém hinh su va dat tir di
16 tudi trdy 1én. DOi vai toi tir chdi két luan gidm dinh thi chd thé 1a ngudi duoc
cdc co quan tién hanh 16 tung trung cdu lam gidm dinh.

5. Dicu 308 chi quy dinh mot khung hinh phat dudi dang ché tai lya chon:
cidch cio, cii tho khong giam gilr dén mot nam hodc phat th tir ba thang dén mot
nam. '

Ngoai hinh phat chinh, ngudi pham t9i cdn ¢6 thé bj dp dung hinh phat bo
sung 12 cdm dam nhiém nhimg chitfc vy, cdm hanh nghé hoac 1am nhilng cong
viéc nhat dinh trong thi han tir mot nam dén ndm nam.
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- Piéu 309. Toi mua chudc hoac cudng ép nguoi khac khai bao gian doi,
cung cap tai liéu sai sy that

1. Nguoi nao mua chudc hodc cuong ép ngudi lam chiing, ngudi bi hai khai
bao gian doi, cung cdp tai liéu sai sy thgt, nguoi gidm dinh két ludn gian doi,

ngiei phién dich dich xuyén tac, thi bi phat cdi tao khéng giam giit dén ba ndam
hodce phat tr tie ba thdang dén ba nam.

2. Pham 19i thuoc mot trong cdc truong hop sau day, thi bi phat ti tit hai
ndm dén bay ndm:

«) Ding vil lyc,. de doa ding vii luc hodc ding cdc thit doan nguy hiém
khdc;
b) Lot dung chitc vu, quyén han.
* *

*

1. Khéch thé ca toi pham 1a hoat dong diing dén cha céc co quan tu phap.
2. Mat khach quan ciia ti pham dugc thé hién & cdc hanh vi sau:

- Mua chugc nguti khac khai bdo gian doi, cung cdp tai liéu sai su that
bang cich dung loi ich vat chat, tinh thin hodc tinh cdm (nhu dung tién bac, hira
hen dé bat, nang luong...) dé 161 kéo ngudi 13m chimg, ngudi bi hai gian déi; hoac
ngudi gidm dinh, ngudi phién dich cung cdp tai liéu sai su that bang cach két luan
giam dinh gian do6i, dich xuyén tac n¢i dung vu 4n cén dich. ‘

- Cutng ép ngudi khic khai bao gian do6i, cung cip tai liéu sai su that {a
dung thi doan dé uy hi€p, cudng bikc vé tinh thdn d6i v6i ngudi lam ching, ngudi
bj hai, ngudi giam dinh, ngudi phién dich dé€ ho khai bdo hodc cung cap tai liéu
sai su that theo ¥ d6 cha ngudi cudng €p. D6 1a nhilng hanh vi de doa giél ngudi,
c6 y gay thuong tich, de doa dén tai sin, danh dy, nhan phdm cla nguoi bj cudng
ép hoie gia dinh ho néu ngudi A6 khong thuc hién theo y mudn clia ngudi cuding
ép. '

Toi pham hoan thanh tir thoi diém ngudi pham toi thuc hién hanh vi mua
chudc hoac cudng ép ngudi khic khai bdo gian déi, cung cdp tai liéu sai su that
khong 1€ thudc vao viéc su mua chudc va cudng €p do c6 dat dugc két qua hay
khong.
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3. Mal chi quan: Toi pham dugc thuc hién dudi hinh ihic 16i co y trie ticp.
Dong co pham 16i khong phai 12 ddu hiéu bat bugc dé dinh t6i.

4. Chu thé cha t6i pham: 1a bt ky ngudi nao tir da tir 16 twdi trd 1én va c6
nang lyc trach nhiém hinh su. '

" 5. Piéu luat quy dinh hai khung hinh phat:

- Khung 1 quy dinh hinh phat dudi dang ché tai lua chon: cai tao khong
giam giit dén ba nam hodc phat td tir ba thang dén ba nam dugc dp dung doi voi
truomg hop pham tdi khong cé céc unh tiet tang nang dinh khung.

- Khung 2 quy dinh hinh phat td tir hai nam dén bay ndm dp dung dai vai
truong hdgp nguoi pham 191 dung vii luc, de doa dung vii luc hodc dung cdc tha
doan nguy hiém khic; hoac lgi dung chiic vy, quyén han dé pham 16i.

Dién 310. Tai vi pham viéc niém phong, ké bién tai san

{. Nguoi nao duoc giao giit tai sdn bi ké bién, bi niém phong hodc vt
chitng bi niém phong ma 6 mét trong cdc hanh vi sau day, thi bi phat tt tir scu
thang dén ba nam:

«) Phd huy niém phong;

b) Tiéu dung, chuyén nhuong, ddnh tréo, cdt gidu hodc huy hogi tai sdn bi
ké bién;

) Gy hau qud nghiém trong.

2. Pham t6i gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat 1 i hai ndm dén bdy nam.

3. Nguoi pham t6i con c6 thé bi cdm ddm nhiém chitcc vy, cdm hanh nghé
hodic lam cong viéc nhat dinh i mot ndm dén ndm nam.

* *

®
I. Khdch thé cha 10i pham 12 hoat dong ding dén clia co quan tu phép.

2. Mat khdch quan cla toi pham thé hién & mot hanh vi cha ngudi dugc
giao giff 12i san bj ké bién, bj niém phong ma c6 mdt trong cdc hanh dong sau: -
Pha huy niém phong lam cho niém phong bi hu hdng, béc, huy hay xé ndt gidy
niem phong, lam dit kep chi, thao gt hop dung tai sin, vé}l- chimg dude nic¢in
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phong din dén viéc khong cdn co s& dé tin cdy vé tinh nguyén ven clia tai san, vat
chimg. |

- Tiéu ding, chuyén nhuong, danh tréo, cat gidu hay huy hoai tai san bj ké
bién. Tiéu dung tic 13 dem tai san bj ké bién diing vao viéc nao. dé lam cho tai san
d6 khong con, va néu con thi bj gidm gia tri dang ké; Chuyén nhuong la u ¥ ke
bién tai san bj k& bién thanh tai san thudc s& hitu cua nguoi khic thong qua viéc
mua bén, déi, tang, cho; danh trdo 1a dem trdo tai sdn d6 bang tai sdn c6 gid tri
thap hon hoac tai san khong c6 gid tri nhung vé hinh thic thi ral khé phan biét voi
(a4i san da niém phong, ké bién dén mot dja diém khac nén khong thé thu héi
dugc; huy hoai 1a 1am cho tai san bj ké bién, niém phong mat hoan toan kha nang
~ sir dung, khong thé khoi phuc laj dugc gia trj cha tai san do.

- Gay hau qua nghiem trong 1a ddu hiéu bat bugc, thé hién & viéc gay urd
ngal cho vice phit hién viv diéu tra 10i pham hodce cho viée bdi thuong hay thi
hanh 4n sau nay hodc lam mat mat, hu hdng tai san bj ké bién, niém phong.

3. Mat chir quan: Toi pham dugc thuc hién duéi hinh thire 18i ¢6 ¥ truc tiép.
Pong cu phain 191 khong phai 14 ddu hiéu bat buoc dé dinh (0i.

4. Chii thé cha t0i pham Ia nhilng ngudi dugc giao giif tai sdn bi niém
phong, ké bién nhur ch s& hitu i san, thi kho tang vat cBa co quan tu phap...

5. Diéu luat quy dinh hai khung hinh phat:

- Khung 1 quy dinh hinh phat ti tir sdu thadng dén ba nam déi véi trudng
hop pham t9i gay hau qua nghiém trong, khong c6 tinh ti€t tang nang dinh khung;

- Khung 2 quy dinh hinh phat td tir hai ndm dén bay nam d&i v&i trudng
hop pham 10i gay hau qua rat nghiém trong hodc gay hau qua dac biét nghiem
trong nhu 1am cho viéc gidi quyét vu dn bj bé& tic, oan hoac din dén khong thi
hanh duoc ban dn vé 1ai sdn véi tri gia rdt 16n; vu 4n bi dinh chi; bd lot 16i phum
rat nghiém trong hoac dic biét nghiém trong; gay thiét hdl rdt 16n vé kinh (&€ cho
Nha nu6e, cho tap thé hoic cong dan. :

Ngoai hinh phat chinh, ngudi pham t0i con cé thé bj dp dung hinh phat bd
sung la cdm dam n_hlem chic vy, cAm hanh nghé hoac lam cong viéc nhat dinh tir
mot nam dén nam nam.
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Piéu 311, Toi tron khoi noi giam, giit hodc trén khi dang bi dan giai,
dang bi xét xu

1. Ngwoi nao dang bi giam, giit, dang bi dan gtat hodc dang bi xét xit ma bo
tron, thi bi phat ta tx sau thdng dén ndm ndm.

2. Pham 191 thuge mot trong cdc truong hop sau ddy, thi bj phat i tir tie bu
ndam dén mydi ndm:

@) C6 16 chite;
b) Dung vii luc doi véi nguwoi canh gdc hodce nguwdi dan gidi.
* *

*

1. Khdch thé: Toi trén khoi noi giam, giit hoac trén khi dang bi dan giai,
dang bi xét xir xam pham dén hoat dong diing d4n cla cdc co quan tu phap.

2. Mat khéach quan cba 161 pham thé hicn & hanh vi bb trén clia ngudi dang
bj giam, gilr, ngudi dang thi hanh dn  giam, nguoi dang bj dan gidi hoac dang bj
xét xir, nhdm trdnh sy trimg trj cba phap luat. 14anh vi bd r6n luén luén 13 hanh vi
dugc thuc hién bang hanh dong. Bo trén 13 hanh vi 1én 1Gt dao thoat khoi su quan
ly, kiém sodt chia ngudi dan gidi, canh gdc hay nha tam giam, tam gii¥, trai giam.
Thit doan pham t6i thudng la lgi dung nhiing so hd do khé khan khach quan cla
viéc canh gac, din gidi, kiém sodt tai cdc noi giam, gilt, trén dudng din gidi tai
phién toa hoac lgi dung so hér clia ngudi canh gac dé bé trén. Co trudng hop ngudi
pham 101 sir dung vii luc d6i véi ngudi canh géc, din giai dé ron khoi noi giam,
gilr. '

Toi pham hoan thanh tir thoi diém ngudi dang bi giam, gilt hodc dang bi
diin gidi, dang xét xir thuc hién hanh vi bé tron, thoat khoi su quan ly clia nguoi
canh gac hoac dan giai.

3. Mat chli quan: T6i pham dugc thuc hién bng hinh thic 16i c6 ¥ truc tiép.

4. Chi thé cha t0i pham la nhitng ngudi dang bi giam, giit (tic 1a di c¢é lénh
tam giam, quyét dinh tam gilt dang chép hanh hinh phat (0 & trai giam hoac dang
bj tam giam cho thi hanh 4n tr hinh); hodc dang bj din gidi (chuyén trai giam,
din gidi dén dia diém dé xét xir); hodc dang bi xét xir ma bo uon).

5. Diéu luat quy dinh hai khung hinh phat:
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- Khung } quy dinh hinh phat tt tir siu thang dén nam nam dugc dp dung
d6i voi truong hop pham 161 khong cé céc tinh ti€t ting nang.

- Khung 2 quy dinh hinh phat ti tir ba ndm dén mudi nam dugc ap dung doi
v&i ngudi pham 10i c6 t6 chic hoac ding vii luc d6i véi ngudi canh gac hodc din
giai (nhu tréi tay, bit mat ngudi dn gidi dé bo trdn).

Di¢u 312. Toi danh thao ngudi bi giam, gily, nguoi dang bi dan giai,
nguoi dang bi xét xi.

l. Nguoi nao danh thdo nguoi dang bi gi‘am, giit, dang bi ddn gidi hodc
dang bi xét xu, né’u khong thudc truong hop quy dinh tai Diéu 90 ctia Bo ludt nay,
thi bi phat 1y it hai ndm dén bdy ndam.

2. Nguoi pham i thudc modt trong cdc trudng hop sau day, thi bj phat i tiv
ndm ndm dén mudi hai ndm:
| a)Cotd chic;

b) Loi dung chiic vu, quyén han;

¢) Ding vid lyc déi voi nguoi canh gdc hodc ngwoi dan gidi;

d) Ddnh thdo nguoi bi két dn vé t6i xdm pham an ninh quoc gia hodc nguoi
bj két dn tit hinh, |

d) Gay hdu qud nghiém trong, rdt nghiém trong hodc ddc biét nghiém
trong.

3. Nguoi pham t3i con cé thé bi cadm ddm nhiém chitc vu nhdt dinh tiv mot
ndm dén ndm ndm.

*

1. Khach thé: T6i danh trdo ngudi bi giam, giit, ngudi dang bj din giai,
ngudi dang bi xét xir xam pham dén hoat dong ding dén ciia cdc co quan tu phép.

2. Mat khéach quan thé hién & hanh vi ddnh théo, tic 1A tao ra cac diéu kién
vat chat dé gidi thodt cho ngudi bj giam, gitt, ngudi dang bj din giai, ngudi dang
bi xét xir thoat khoi sy quﬁn 1y cha nguoi canh gdc hoac dn gidi. Cu thé nhu: mé
khod phdng giam, m& khéa xe dan gidi; md khod tay, chan ngudi bj giam hoac
ding vii luc t4n cong nhing ngudi canh gic hoac din gidi nhim gidi thoat cho
nguoi bi giam. Toi pham hoan thanh tir thoi diém ngudi pham 101 thuc hién hinh
vi danh thdo ma khong ¢ thudc vao ngudi bi giam, git, ngudi dang bi dan giai,
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ngudi dang bi xél xir dd thodt khéi sur quan ly clia ngudi canh gdc, ngudi dan giai
hay chua.

3. Mat chii quan: Toi pham dugc thuc hi¢n do 16i ¢6 ¥ tryc ti€p. Dong co
pham 10i khong phai 1a ddu hiéu bat buoc dé dinh 16i. N€u ngudi pham t6i 6 muc
dich chéng chinh quyén nhan dan thi s& bj truy cdu trdch nhi¢m hinh sy theo Dicu
90 Bo luat Hinh sur t0i chdng pha trai giam.

4. Chi thé: Chi thé chia 10i pham 12 bt ky ngudi nao tir dii tix 16 wai tra
tén, ¢6 nang lyc trach nhiém hinh sy.

5. Diéu luat quy dinh hai .khung hinh phat:

- Khung l.q‘uy dinh hinh phat th tir hai nam dé€n bdy nam dugc dp dung dai
véi trudong hop khong cd céc tinh tiét tang nang dinh khung; |

- Khung 2 quy dinh hinh phat ti tir nim ndm d€n mudi nam dugc dp dung
da6i voi ngudi pham uji c6 t8.chiic; loi dung chiic vu, quyén han; dung vi luc doi
véi ngudi canh gac hoe‘_ic dan gidi; danh thdo nguoi bi k€t 4n vé toi xam pham an
ninh qudc gia hodac ngudi bi két an fir hinh; 24y hau qua nghiém trong hoic dic
biét nghiém trong. |

Ngoai hinh phat chinh, ngudi pham t6i con c6 thé bi d4p dung hinh phat bg
sung A cdm dam nhiém nhitng chic vy nhat dinh trong thdi han tir mot nam dén
nam nam.

Piéu 313. Toi che gidu t6i pham

1. Nguoi nao khong hia hen trudc ma che gidu mét trong cdc 191 pham quy
dinh tai cdc diéu sau ddy, thi bj phat cdi tao khong giam giit dén ba ndm hodc

“phat 1 ur squ thdng dén ndm ndm:

- Cdc diéu tix Diéu 78 dén Diéu 91 vé t)i xdm pham an ninh quéc gia;

- Diéu 93 (101 giét ngwoi); Diéu 111, cdc khodn 2,3 va 4 (19i hiép ddam);
Diéu 112 (19i hiép dam tré em); Diéu 114 (10i cudng ddm tré em); Diéu 116, cdc
khodn 2 va 3 (16i ddm 6 véi tré em); Diéu 119, khodn 2 (16i mua bén phy niv);

- Diéy 120 (19i mua, ban, danh tréo hodc chiém doat tré em); |

- Diéu 133 (10i cudp 1ai sdn); Diéu 134 (16i bdt céc nhdm chiém dogt tdi
san); Diéu 138, cdc khodn 2, 3 va 4 (16i trém cdp tai sdn); Piéu 139, cdc khodn
2, 3 va 4 (10i liva ddo chiém doat tai sdn); Diéu 140, cdc khodn 2, 3 va 4 (161 lgm
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dung tin nhiém chiém doat tai sdn); Diéu 143, cdc khodn 2, 3 va 4 (16i huy hoai
hodc ¢d'y lam hie hong tai san); -

- Didu 153, cdc khodn 3 va 4 (161 buon Idgu); Diéu 154, khodn 3 (t6i van
chuyén trdai phép hang hod, tién té qua bién gici); Diéu 155, cdc khodn 2 va 3
(10 sdn xudt, tang trif, vdn chuyén, buon ban hang cdm); Diéu 156, cdc khodn 2
va 3 (16i sdn xudt, buén bdn hang gid); Diéu 157 (16 sdn xudi, buén bdan hang gid
la liong thuc, thuc phdm, thudc chita bénh, thuéc phong bénh); Piéu 158, cdc
khodn 2 va 3 (161 sdn xudt, budn bdn hang gid la thicc dn ding dé chan nuoi, phan
bon, thudc thu ¥, thuéc bdo vé thuc vdt, giong cdy trong, vat nuéi); Diéu 160, cac
khodn 2 va 3 (16i ddu co); Biéu 163, cdc khodn 2 va 3 (t0i ¢6'y lam tréi voi cdc
quy dinh ctia Nha nudc vé qudn Iy kinh 1€ gay hdu qud nghiém trong); Diéu 166,
cdc khodn 3 va 4 (161 Idp quy trdi phép); Diéu 179, cdc khodn 2 va 3 (16i vi pham
quy dinh vé cho vay trong hoat ddng cua cdc 16 chitc tin dung); Diéu 180 (16
lam, tang (rit, van chuyén, hiw hanh tién gid, ngan phiéu gid, céng trdi gid); Piéu
181 (toi lam, tang trit, vdn chuyén, luu hanh séc gid, cdc gidy t& c6 gid gid khdc);
Diéu 189, cdc khodn 2 va 3 (161 huy hoai ring);

- Diéu 193 (161 xdn xudt chdt irdi phép chdt ma tuy); Diéu 194 (16i tang trix,
van clueyén, miua ban 1rdi phép hodce chiém dogt chdt ma y);Diéu 195 (101 tang
trit, van chuyén, mua bén trdi phép hodc chicm doat tién chdt ding vao viéc sdn
xudl trai phép chdt ma u-t‘y),' Diéu 196, khodn 2 (10i sdn xudt, tang trit, vdn
chuveén, mua ban cdae phuong tién, cong cu dang vao viéc sdn xudt hodc sit dung
trdi phép chat ma tuy); Diéu 197 (101 16 chitc sw dung trdi phép chdt ma tuy);
Didu 198 (t6i chita chdp viéc sit dung trdi phép chdt ma tuy),; Diéu 200 (16i ciedng
bite, 101 kéo ngudi khde s dung trdi phép chdat ma tuy); Piéu 201, khodn 2, 3 va
4 (16i vi pham quy dinh vé qudn ly, su dung thudc gdy nghién hodc cdc chdt ma
tuy khdc);

- Diéu 206, cdc khodn 2, 3 va 4 (10i 13 chitc dua xe trdi phép); Diéu 221
(16i chiém doat tau bay, tau thuy); Piéu 230 (16i ché tao, tang trit, vin chuyén, sit
dung, mua bdn trdi phép hodc chiém doat vii khi qudn dung, phuong tién ky thudt
quan sir); Diéu 231 (16i phd huy céng trinh, phuong tién quan trong vé an ninh
quoc gia); Didu 232, cdc khodn 2, 3 va 4 (16i ché tao, tang tri¥, van chuyén, sit
dung, mua bdn trai phép hodc chiém doat vdt liéu no), Diéu 236, cac khodn 2, 3

va 4 (toi sdn xudt, tang trit, vdn chuyén, si dung, mua bdn trdi phép hodc chiém
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doat chdt phong xa); Diéu 238, cdc khodn 2. 3 va 4 (11 sdn xudt, tang trit, vin
chuyén, sit dyng hodc mua bdn trdi phép chdt chdy, chdt doc);

- Picu 256, cac khodn 2, 3 va 4 (16i mua dam nguoi chica thanh nién};

- Diéu 278, cdc khodn 2 va 3 (16i tham 6 tai sdn), Piéu 279, cdc khodn 2, 3
va 4 (16i nhan hoi 15); Piéu 280, cdc khodn 2, 3 va 4 (o1 ?gm dung chirc vu,
quyén han chiém doat tai sdn); Diéu 281, cdc khodn 2 va 3 (16i dung chirc vu,
quyén han trong khi thi hanh cong vu); Bicu 282, cdc khodn 2 va 3 (16i lam
quyén trong khi thi hanh cong vu); Piéu 283, cdc khodn 2, 3 va 4 (t6i lgi dung
chite vu, quyén han, gdy dnh hudng doi véi nguodi khdc dé truc loi); Piéu 284, cdc
khodn 2, 3 va 4 (101 gid mao trong cong tdc); Piéu 289, céc khodn 2, 3 va 4 (16
dua héi 16); Dieué 290, céc khodn 2, 3 va 4 (101 lam maoi gidi héi 10);

- Diéu 311 khodn 2 (191 tron khdi noi giam, giit hodc tron khi dang dan
eldi, dang bi xét xu);

- Cdc diéu ur Diéu 314 dén Diéu 344 vé 1pi pha hoai hoa binh, chong loai
ngitdi va toi pham chién tranh.

2. Pham 19i trong cdc trudng hop loi dung chitc vu, quyén han cdn trd viée
phat hién ti pham hodc nhitng hanh vi khdc che gidu nguoi pham 161, thi bi phat
11t 1t hai ndm dén bdy ndm.

*

1. Khéch thé: Toi che gidu t0i pham xam pham dén trat wy xa hoi va hoat
dong ding dan cla cic co quan tu phép.

2. Mat khach quan thé hién & hanh vi che gigu t6i pham gay kho6 khan, rg

ngai nghiém trong cho viéc phét hién, xir I¢ 16i pham va ngubl pham t6i. Hanh vi
che gidu dugc cu thé nhy sau:

- Che gidu ngudi ph@m 161, cdc dau vél, vat chimg cha 16i pham; khong chi
cho co quan c6 trdch nhiém bi€t noi ngudi pham di trén hay noi ¢é tang vat cha
vy an.

- Ding quyén lyc, uy tin hay dnh hudng cla ngudi c¢é chic vu, quyén han
dé khong ch€ ngudi phat hién diéu tra t6i pham; khong chju chuyén giao cdc tai
lieu, gidy 10, chimg tir, s8 sach c¢6 § nghia lam sdng 16 vy .dn ma cic co quan tién
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hanh t6 tung hofic cac co quan khic dugc giao nhiém vu tién hanh mét s¢ hoai
dong diéu tra (co quan Hai quan, Kiém 1am, don vi b6 déi bién phong...) cung
cap. |

Toi pham dugc coi 1a hoan thanh khi ngudi pham toi ¢ hanh vi che giau
hay khdng ch¢ ma khong cin hau qua xay ra. Viéc cd che gidu duge ngudi pham
10i hay khong, khong cé ¥ nghja d6i voi viéc dinh t6i. Hanh vi che gidu néi &
Piéu 313 Bo luat Hinh su khong c6 su hira hen hay thoa thuan tix trude véi ngudi
pham 161. Néu c6 su-hifa hen trudc do6i véi ngudi pham t6i thi khong cdu thanh 161
pham nay. Ngudi cé hanh vi che gidu ¢6 the bi xir 1y v€ t0i pham irude d6 clia
ngudi dugc che gidu v6i vai trd dng pham.

Chi hanh vi che gidu cédc t0i pham duoc liét ké cu thé tai khoan 1 diéu luat
nay mdi cdu thanh toi pham. ' '

3 Mat chii quan: T6i pham dugc thuc hién do 16i c6 y.-Dong co va muc dich
khong c6 ¥ nghia d6i véi viéc dinh 10i. '

4. Chi thé: -La bat k¥ ngudi nao tir da 16 tudi iré 1én c6 nang luc trich
nhiém hinh su. '

5. Didu luat quy dinh hai khung hinh phat:

- Khung | quy dinh hinh phat dudi dung ché€ tai lua chon: cai tao khong
giam gilr dén ba nam hodc phat i 1 sdu thdng dén nam nam.

- Khung 2 quy dinh hinh phat i1 tir hai nam dén bdy nam doi voi trudng
hop pham t0i do loi dung chic v, quyén han can tr& viéc phat hién 10i pham hoac
¢d céc hanh vi khidc baa che cho ngudi pham (0i.

Piéu 314. Toi khong to giac t6i pham

1. Nguoi nao biét ré mot trong cdc téi pham duoc quy dinh tai Diéu 313
ciia Bo ludt nay dang duge chudn bi, dang hode dd@ dicoe thue hidn ma khong (0
gide, thi bi phat cdnh cdo, cdi tao khdng giam giit dén ba ndm hodc phat i 11t ba
thiang dén ba nam.

2. Ngudoi khong 6 gidc la dng, ba, cha, me, con, chau, anh chi em ruét, vy
hodc chong ciia nguoi pham t6i phdi chiu trach nhiém hinh su vé viéc khong 16
gide cdc i xdm pkc_im an ninh qudéc gia hodc cdc 191 khdc la tdi ddc biét nghiém
trong theo quy dinh tai khodn 1 Diéu nay.
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3. Ngwwoi khéng t0 gidc néu cé hanh déng can ngin nguoi pham toi hodc
han ché téc hai cua toi pham, thi c6 thé ditgc mién trdch nhiém hinh sy hodc
mién hinh phat.

*

1. Khach thé: Toi khong t6 gidc t6i pham xam pham dén trat tu an toan xa
hoi va hoat dong ddng dan clia cdc ca quan 1u phép.

2. Mat khich quan: Hanh vi pham t6i dugc thuc hién dudi dang khong hanh
dong, khéng 1d gidc v6i ngudi ¢6 thim quyén vé t0i pham dang duge chudn bi,
dang dugc thuc hién hoac di duogc thuc hién ma minh biét r6. Bi€t 15 c6 nghia la
biét mot cach chinh xac 12 t0i pham dang dugc chudn b, dang dugc thyc hién
hoac da duac thué hién, khong c6 gi phai nghi ngty vé diéu d6.

Toi pham dugc coi 12 hoan thanh tir thoi diém c6 thé cé. dugce trong thyc 1€
dé di 16 gidc toi pham sau khi mot ngudi chinh xédc vé toi pham dang duogc chuidn
bj, dang duogc thyc hién hodc da dugc thyc hi¢n ma khong t6 giac.

3. Mat chi quan: Toi pham dugc hién do 16i ¢ §. Dong co va myc dich
pham 10i khong phai 1a dau hiéu bat budc dé dinh 10i.

4. Chi thé clia 16i pham 13 bt ky ngudi nao tir 40 16 tudi trd 1en cé nang
Juc trach nhiém hinh sy.

Nguti khong (8 gidc 12 6ng, ba, cha, me, con, chdu, anh chi em rudt, vy
hodc chdng cha ngudi pham t6i chi phai chiu trach nhiém hinh sy néu khong 16
gidc cédc tdi xam pham an ninh quéc gia hoac cdc 161 khdc la 16i dac biét nghiem
trong. '

5. Diéu luat chilquy dinh khung hinh phat dudi dang ché tai lua chon: canh
cdo, cai tao khong giam giir d€n ba nam hoéc phat ti tir ba thdng dén ba nam.

245 .




CHUONG XXIIl
CAC TOI XAM PHAM NGHIA VU, TRACH NHIEM CUA QUAN NHAN

1. Quan doi nhan dan Viét Nam la cong cu bao luc sic bén ciia Nha nudc
dé chong lai nhimg luc lugng phan dong, ngoai xam, bao vé¢ Déng, bao vé¢ ché do,
bao vé T8 quéc, bao vé thanh qua Cich mang. Nha nudc Cong hda xa hoi chi
nghia Viét Nam Iuon luon thi hanh chinh sich hoa binh, hop tic véi (4t ¢i cic
nudc khong phan biét ch€ do chinh trj. Thé nhung khi dang 16n tai chli nghia dé
qudc va cédc the luc phan dong thi con cén thi€t phai canh gidc. Xay dung Quan
doi cdch mang chinh quy, tinh nhué, timg budc hién dai la mot wrong nhimg
nhiém vu quan trong cua Nha nudc ta. '

Pé tang cudng ky luat quan do6i, nang cao siic manh va kha nang sdn sang
chién ddu cia quan doi, mi mét quan nhan phai thuc hién 8t nghia vu, trdch
nhié¢m clia minh. Viéc coi thudng ky luat quan déi gy nén hau qua khé luong. Vi
vay, Bo luat hinh sy quy dinh trdch nhiém hinh sy ddi v&i cac hanh vi vi pham
nghiém trong ky luat quan doi, vi pham nghia vu, trach nhiém cta quan nphan.

2. Chuong XXIII Bo luat hinh sy quy dinh cic t6i xAm pham nghia vu,
trach nhi¢m cia quan nhan rén co s& ké thira cdc quy dinh cta chuong XI BLHS
1985, yéu cau chong va phong ngiva t6i pham trong giai doan phét trién hién tai
clia x3 hoi nudc ta. V& co ban, BLHS 1999 giit lai noi dung cdc quy dinh ciia
BLHS 1985. Tuy nhién, dé ddp tng yéu cdu (4u tranh phong ‘Cho'ng 10i pham nadi
chung va phdong chdéng cic toi xam pham nghia vu, trich nhiém clia quan nhan
trong thoi k¥ méi, cac quy dinh ciia Bo luat hinh sy 1999 c6 nhimg diém khac vai
BLIIS 1985 v¢ noOi dung ciing nhy k¥ thuat 1ap phédp.

Vé noi dung, Chuong XXIII BS luat linh sy 1999 dap dng duoc cic yéu
cau xay dung quan doi chinh quy, tinh nhuc¢, ting budc hié_ﬁ dai, c6 ky luat va
trinh do sdn sang chién ddu cao. Bo luat hinh su gilr lai da s6 cdc 10i duoc quy
dinh trong BLHS 1985; d6ng thai hily bd moi s téi ma mitc dd nguy hiém cho xa
hoi khong cao (16i vang mat trai phép); chuyén mot s6 t6i sang céc chuong khac
cho phii hop véi khéch thé loai bj x4m hai (TQi chi€m doat tai san cla thuong
binh, di san cla 1ir si); thay déi cdc d4u hiéu cfu thanh rﬁ@t s6 16 pham (t6i dao
ngil, 161 qudy nhiéu nhan dan); thay d&i dudng 16i xir 1y d6i v6i mot s6 t6i dé phu
hop hon v6i chinh sdch hinh sy chung va bdo dam sy cong bang trong chinh sich
hinh su v.v..
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Vé k¥ thuat lap phédp, nhiéu diéu luat moé ta cu thé hon cac diu hiéu ciu
thanh t0i pham; nhiéu t6i dugc chia thanh nhiéu khung hinh phat khdc nhau v.v...

3. B6i vdi cac tdi xam pham trach nhiém, nghia vu quin nhan, cic diu hiéu
dac trung chi yéu 1ap trung & khach thé va chi thé cia t6i pham. M&i mot 1oi
pham c6 thé xam hai nhijéu maéi quan hé xa hoi khac nhau, nhung chii yéu vén la
xam hai t6i sitc manh chién dau, ky luat quan d6i va ché€ do cong tic quan su.
biéu nay ly giai cho viéc ngudi lam ludt tich cdc tdi xam pham trich nhiém,
nghia vu quan nhan thanh moét chuong riéng trong B6 luat hinh su va chil thé cling
dugc quy dinh & mot diéu luat dgc lap; chi nhimg ngudi duge quy dinh tai Diéu
315 Bo luat hinh sy méi phai chiu trach nhi¢in hinh su vé cac 10i xam pham trich
nhiém, nghia vu quan nhan.

Khach thé clia cdc t6i pham quy dinh tai chuong XXIII 12 trach nhiém,
nghia vy quan nhan. Trdch nhi¢m, nghia vy clia quan nhan dugc quy dinh trong
cac van ban phap luat cha Nha nudc va cha quan doi. Vi tu cach 1a cha thé cha
cac moi quan hé xa hoi, méi quan nhan phai thyc hién trach nhiém, nghia vu do.
Sirc manh, trinh d9 s@n sang chién dau va ch¢ do phuc vu quan doi phu thudc rat
nhiéu vao viéc hoan thanh trich nhiém, nghia vu cia méi quan nhan. Can ci vao
khdch thé loai d6 ma nguoi lam luat quy dinh cédc 10i xam pham trich nhiém,
nghia vu quan nhan thanh mot chuong riéng.

Stic manh, trinh d9 sdn sang chién ddu va ché do phuc vu quan doi khong
phai do mdt ma 1a nhiéu yéu t6 hop thanh. Mi mot hanh vi pham t6i khong déng
thai xam hai tat cd cdc yéu t6 hop thanh dé, khong phai xam hai toan bé cdc quan
he xa hoi lien quan dén viéc thuc hién trich nhiém, nghia vu quan nhan, ma chi
xam hai quan hé x3 hoi nhat dinh. Quan hé xa hoi cu thé ma hanh vi pham i
xam hai truc uép la khéach thé truc ti€p clia cic 191 xam pham trach nhiém, nghia
vu quan nhan. '

Viéc phan biét khéch thé loai, khdch thé tryc ti€p ¢6 ¥ nghia chinh trj - xa
hoi va y nghia phép 1y ciing nhu thyc tién cao: Vé chinh tri - xa héi, né gidp cho
viec danh gia chinh xéc tinh ch4t, mic do nguy hiém cta toi pham; vé phap 1y, né
gidp cho viéc quy dinh cdc 10i pham cu thé néi rieng va chuong vé cic 10i xam
pham trich nhiém, nghia vu quan nhan néi chung; vé thuc tin, n6 gilp cho viéc
phan biét t6i xAm pham trdch nhiém, nghia va quan nhan véi cdc 16i pham khéc
ciing nhu phan biét cdc toi khdc nhau trong nhém t6i nay trong di€u tra, truy 6,
X6t XIr.
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Cht thé clia cdc t6i xam pham trach nhiém, nghia vu quan nhan 14 nhimg
ngudi cé dli cdc ddu hiéu vé chi thé chung cia t6i pham (tifc ¢6 dii nang tuc trach
nhiém hinh su va dat do tudi nhat dinh) dugc quy dinh & Diéu 315 Bo luat hinh
sir. C6 thé phan chi thé thanh ba loai nhu sau:

- Quan nhan 1ai ngl;

- Quan nhan du bi trong thoi gian tap trung huan lﬁyén,_céng dan dugc
trung 14p vao phuc vu trong quan ddi, dan quan ty v¢ phéi thugc véi quan doi
trong chién déu; '

- Nhitng ngudi khong thuoc vao hai trudong hop ké trén nhung déng pham
vé cic 101 Xam pham trich nhiém, nghia vu quan nhan.

Piéu 315. Nhimng nguoi phai chiu trich nhiém hinh su vé cic toi xam
pham nghia vu, trach nhi¢ém quan nhan. |

Qudn nhdn tai ngil, quan nhan dy bi trong thoi gian 1dp trung hudn luyén,
eong dan diroe Ir:m:g"a-‘;;ip vao phuc vy trong qudn doi, ddn quan, tg vé phoi thuoc
voi qudn dgi trong chién ddu, phuc vu chién ddu phdi chiju trdch nhié¢m hinh si¢ vé
cdc téi pham do minh thuc hién dugc quy dinh tgi Chuong nay.

* *

*

1. Cic tO1 xdm pham nghia vu, trdch nhi¢ém ciia quan nhan c6 cht thé dac
bict: dd 1a nhimg ngudi ¢6 di cdc ddu hieu vé chii thé chung cia 16i pham (ufc ¢6
di nang luc trach nhiém hinh sy va dat do tudi nhdt dinh) va dugc quy dinh &
Diéu nay clia B6 luat hinh sy.

2. Theo-quy dinh ctia Diéu luat thi chii thé ciia cdc 101 xam pham nghia vu,
trach nhigm cba quan nhan bao gém:

- Quan nhan tai ngid. D6 12 s quan, ha si quan, binh si v quan nhan chuyén
nghiép dang phuc vu trong bién ché€ cic don vi quan déi vao thoi diém thuc hién
10 pham;

- Quan nhan dy bi trong thdi gian tap trung hudn luyén. D6 1a nhimg ngudi
trong d6 tudi luat dinh dang ky vao luc lugng dy bi dong vién va hang nam dugc
tap trung huédn luyén, kiém tra tinh trang san sang chién d'a'u. Nhitng ngudi nay
chi Ia chii thé cba cdg t0i xam pham nghia vu, trach nhiém clia quan nhan, néu hg
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thuc hién t6i pham trong thdi gian dugc tap trung hudn luyén hodc kiém tra tinh
trang san sang chién déu; '

- Cong dan dugc trung tap vao phuc vu trong quan dgi. Cong dan chi dugc
trung tap vao phuc vu trong quan doij khi c6 1.énh téiig dong vién hoac dong vién
cuc bo ctia Nha nudc. .

- Dan quan tu vé phéi thudc v6i quan doi trong chién ddu, phuc vu chién
dau; _ '

3. Ngoai ra, mac dii Diéu luat khong quy dinh, nhung theo nhan thiic chung
vé chii thé clia 10i pham thi chi thé cha céc 16i xam pham nghia' vy, trich nhi¢m

cha quan nhéan con bao gédm nhig ngudi khong thudc vao cdc trudng hop k€ irén
nhung ddng pham vé céc toi pham nay.

4. Vé do wéi: Didu luat khong quy dinh ngudi c¢6 do tudi bao nhiéu thi c6
thé trés thanh chi thé chia cac 101 xam pham nghia vy, trach nhi¢m cla quan nhan.
Tuy nhién, theo quy dinh cta Luat nghia vu quéan su, Phéap lénh. du bi dong vién
va Phap lénh dan quan, ty vé thi chi ngudi tr 18 tudi tré 1én méi phai thuc hién
nghia vu quan su; ngudi tir 17 wdi trd 1én cé thé theo hoc & cdc nha trudng quan
doi. Vi vy, c6 the néi, chii thé chia cic t6i xam pham nghia vu, trach nhiém ca
quan nhan la ngudi da 17 tudi trd lén.

5. Ngoai quy dinh cha Diéu luat, mét s6 t0i xam pham nghia vu, trich
nhi¢m quan nhan ¢o chi thé dic biét riéng. Vi du: chh thé cha 16i lam nhuc, hianh
hung ngudi chi huy hodc cap trén 1a ngudi bi chi huy hoidc cap dudi; chii thé clia
t6i vi pham cic quy dinh vé tryc chién, tryc chi huy, tryc ban 1a ngudi duge giao
tric chién, truc chi huy, tric ban v.v...

bieéu 316. Toi chong ménh lénh.

1. Nguoi ndo chéng ménh lénh cia nguoi chi huy truc tiép hodc ciia cdp
trén ¢6 thdm quyén, thi bj phat tu tw sdu thdng dén ndm ndm.

2. Pham 19i thudc mét trong cdc truong hgp sau dady, thi bi phat tit tiv ndm
ndm dén mudi nam:

a) La chi huy hodc st quan;
b) Loi kéo nguoi khdc pham tdi;

¢) Dung vii luc;
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c) Gdy hdu qud nghiém trong.

3. Pham t6i trong chién ddu, trong khu vuc c¢é chién sy, trong truong hop
ddc biét khac hodc gdy hdu qud rdt nghiém trong thi b phat ti tix mudi ndm dén
hai nucoi ndm. '

4. Pham t6i gdy hdu qud ddc biét nghiéin trong thi bi phat tii hai mioi nam,
ti chung than hodc ti hinh.

*

1. Toi chéng ménh lénh xam pham dén quan hé chi huy, phuc ting trong
quan déi. Diéu 1énh quan 1y bd doi quy dinh "qudn nhdn thudc quyén phdi tuyét
déi chdp hanh ménh lénh cua thi trudng". Ngoai ra, t6i chdng ménh lénh con
xam pham dén ky luat quan do6i, siic manh va khd nang sin sang chién diu cla
quan doi. ‘

2. Mat khdch quan cia toi pham thé hién & ché ngudi pham t6t cong khai
lir choi hoac ¢O hanh vi ¢o tinh khong thuc Lién ménh lénh. Ngudi pham t0i ¢6
thé bang 18i néi, biang hanh dong cong khai (thé hién viéc chéng ménh lénh cla
minh hoac khong cong khai nhung ¢ tinh khong thyc hién nhiém vu mac du
khong ¢6 trd ngai gi.

Chi nguoi chi huy truc ti€p hodc cap trén c6 thdm quyén méi c6 quyén ra
ménh l&nh cho cap duéi clia minh thyc hién. Ménh 1énh ¢6 thé bi chdng maot phin
hay toan bg. Tuy nhién, ménh 1énh d6é phai (4 ménh lénh hgp phdp. Néu ménh
lenh 16 rang 1a trdi phdp luat va ngudi nhan iénh thi hanh ciing nhan thic dugc
diéu dé ma vin thuc hién thi ca ngudi ra ménh lénh va ngudi thuc hién ménh 1énh
phai chiu trdch nhiém vé vi pham clia minh. '

3. Toi chéng ménh lénh duac thige hién véi 16i 6 y.

4. Chii th€ ciia t0i ch6ng ménh Iénh 12 nhitng ngudi dugc quy dinh & Diéu
315 Bo luat hinh sy & vi tri phyc ting, c6 nghia vu chap hanh ménh Iénh cla
ngudi chi huy tryc tiép hodc cap trén c6 thim quyén.

5. Diéu luat quy dinh bén khung hinh phat. Hinh phat dugc quy dinh &
khoan 1 1a phat ti tir s4u thang dén nam nam;

Pham t5i trong céc trudng hop 12 chi huy (c6 chiic vu tir tiéu doi trudng trg

Ien) hoac s1 quan (cip uy, cp t4, cap tudng); 101 kéo ngudi khdc pham 161; dung
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vii luc hodc pham 10i gy hau qua nghiém trong duge quy dinh & khoan 2 cia
Piéu luat bj xir phat &l tr ndm nam dén mudi nam;

Pham toi trong chién ddu, trong khu vuc cé chién sy, trong truong hop dac
biét khic hoac gay hau qua rdt nghiém trong thi bj phat ti tir mudi nam dén hai
muoj nam theo quy dinh tai khodn 3 ctia Diéu luat;

Pham (0i gdy hau qua dac biét nghiém trong thi bj phat ti chung than hoac
tir hinh (khoan 4). '

Diéu 317. Téi chap hanh khang nghiém chinh ménh lénh

I. Nguwoi nao chdp hanh ménh lénh mot cach lo la, chdm tré, wy tién gdy
hau qud nghiém trong, thi b phat cdi tao khong giam giit dén ba ndm hodc phat
ti tir ba thdng dén ba ndm. l

2. Pham 16i trong chién ddu, trong khi vuc cé chién su, trong truong hop
ddc biét khdc hodc ydy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat ti tix hai ndm dén muodi nam.

* &

*

1. Khich thé cha t0i pham ndy gi6ng nhu khach thé cia t6i chéng ménh
Iénh, tic la quan hé chi huy, phuc ting trong quan do6i. Ngoai ra, t6i chdp hanh
khong nghiém chinh ménh 1€nh ciing xam pham mot s6 quan hé xa hoi khdc nhu
kha nang hoan thanh nhiém vu cia don vj, tinh mang, sic khoe con ngudi... Bai vi
hanh vi chap hanh khong nghiém chinh ménh 1&nh chi cdu thanh t0i pham khi gay
hau qua nghiém trong.

2. Mt khich quan ciia t9i pham dugc thé hién & mot trong céc hanh vi sau
day:

- Chap hanh ménh 1énh mot cach lo 1a (tic chdp hanh qua loa, dai khai, lam
lay I¢ mi khong quan tdm dén két qud cOng vige),

- Chép hanh ménh lenh mot cdch cham tré (tic chép hanh khong ding thoi
gian quy dinh vé thdi di€ém bét ddu, ti€n do va thdi diém két thic cha viéc thuc
hién ménh 1énh);

- Chap hanh ménh lénh mot cach tay tién (tic ty y thay ddi noi dung ménh
1&énh duoc giao).
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Hanh vi chap hanh khong nghiém chinh ménh 1énh chi cau thanh 16i pham
n€u gay hau qua nghiém trong. Hau qua nghiém trong c6 thé 1a thiét hai dén tinh
mang, stc khoe, tai san hoac két qua hoan thanh nhiém vu clia don vi v.v..

3. Toi pham .duqc thuc hién véi 16i vo y: Ngudi pham lpi thay trudc hanh vi
chdp hanh ménh 1énh lo 1a, cham tré, tdy ticn c6 thé gay hau qua nghiém trong
nhung cho ring hau qua s& khong xay ra hodc c6 thé ngan ngiva dugc (vo ¥ vi qua
ty tin); hodc khong thdy trudc duge hau qua, mac du c6 thé va phai thay trude (vo
-y vi cdlu tha).

4, Chfx thé clia 16i pham ciing giong nhu toi ch6ng ménh 1énh, tic 14 nhilmg
ngudi dugc quy dinh & Piéu 315 B luat hinh su c6 nghia vu chép hanh ménh
lénh cha cdp trén. - '

5. Diéu luat quy dinh hai khung hinh phat. Ngudi pham t0i bj xir phat cai
tao khong giam giir d€n ba nam hoac phat ti tr ba thdng dén ba nam theo khoan'|
cha Diéu luat; |

Khoan 2 Diéu luat quy dinh hinh phat nghiém khic hon (phat 1 tir hai nam
dén muoi nam) doi véi trudng hop pham (6 trong chién dau, trong khu vuc c6

chién sy, trong trudng hop déc biét khac hoac gay hau qua rit nghiém trong hoic
hau qua dac biét nghiém trong. .

Diéu 318. Toi can trd ddng doi thuc hién nghia vu, trach nhiém
1. Nguoi nao cdn trd dong dgi thuc hién nghia vu, trdch nhiém, thi bi cdi
tao khong giam gii¥ dén 3 ndm hodcphat ti tix ba thdng dén ba nam.

2. Pham t61 thudc mot trong cdc truong hgp sau ddy, thi bi phat i tr hai
ndm dén muoi ndm:

a) Loi kéo nguoi khdc pham 19i;

b) Dang vii lét(.-;

¢) Gdy hdu qud nghiém trong hodc rdt nghiém trong.

3. Pham t6i trong chién ddu, trong khu vie ¢6 chién sy hodc gdy hdu qud
ddc biét nghiém trong thi bi phat tu tw bdy ndm dén muoi ldm ndm.

* *

252



1. Khich thé chia t6i pham 12 hoat dong hoan thanh nhiém vu cla quan
nhan, quan h¢ doan két 14n nhau dé hoan thanh nhiém vu. Ngoai ra t6i pham con
¢6 thé xam pham dén nhan phdm, danh dy va sic khde cha déng doi.

2. Mat khdch quan cba t0i pham 14 hanh vi can tr& ddng doi thuc hién
nghia vy, trach nhiém bing céc hinh thifc khic nhau: hodc tao ra nhimg diéu kién,
hoan canh gay tr& ngai cho viéc thyc hién nghia vy trdch nhiém (nhu cat giau
cong cu, phuong tién thuc hién nhiém vu); hodc tic dong tryc ti€p dén ngudi thuc
hién nghia vu, trich nhiém bing sitc manh thé chét; hoac de doa, ép'bu()c dong
doi khong thuc hién nghia vy, trach nhiém v.v...

3. Toi pham dugc thyc hién véi 161 ¢8 ¥ truc ti€p. Ngudi pham i nhan
thitc duge ring hanh vi ciia minh can tr&é dong doi thyc hién nhlém VU V2 mong
mudn thuc hién hanh vi dé.

4. Piéu luat quy dinh ba khung hinh phat. Hinh phat quy dinh tai khoan i
Diéu luat 13 cai tao khong giam gilt dén ba nam hoac phat t tir ba thing dén ba
nam;

Truong hop 10i kéo ngudi khac pham 101, dung vii luc, gay hau qua nghiém
trong hodc rat nghiém trong thi hinh phat duoc quy dinh 13 phat ti tir hai nam dén
mudi nam (khoan 2);

Néu 101 pham dugc thuc hién trong chién dau, trong khu vyc cé chién su
hoac gay hau qua dac biét nghiém trong thi hinh phat 1a phat ti tir bdy nam dén
mudi 1am nam (khoan 3).

Diéu 319. Téi lam nhuc, hanh hung ngudi chi huy hoac cip trén

1. Nguoi nao trong quan hé céng tdc ma xic pham nghiém trong nhdn
phdm, danh du hoac hanh hung nguoi chi huy hay cdp trén, thi bi cdi tao khong
giam giit dén ba ndm hodcphat ti tit ba thdng dén ba ndm.

2. Pham t6i gdy hdu qud nghiém trong, rdt nghiém trong hodc ddc biét
nghiém trong, thi bi phat tit tir hai ndm dén bdy nam.
' * *

*

1. Toi pham xam pham dén quan hé chi huy, phuc tiing, quan hé doan két
gitfa cap trén va cap dudi. Déng thoi 16i pham cling xAm pham dén nhan phdm,
danh du hoac tu do than thé clia ngudi khéc.
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2. Mat khach quan ciia t6i pham gém 2 hanh vi: Lam nhuc (tic xic pham
nghiém trong danh dy, nhan phdm biang hanh dong, 10i néi tho bi...) hodc hank
hung (tic ding sitc manh thé chat d6i voi ngudi bi hai nhir ddm da, bat réi, danh
dap... nhung khong véi § thirc gy thuong tich cho nan nhan) ngudi chi huy hoic
cap trén.

Hanh vi 1am nhuc, hanh hung ngudi chi huy hoic cap.trén chi c4u thanh 16i
pham nay trong truong hop dugc thuc hién trong quan hé cong tdc gilta ngudi
pham 6i va nan nhan. N&u hanh vi 1am nhuc, hanh hung dugc thyc hi¢n trén co
s& mau thuin ca nhan thi hanh vi c6 thé c4u thanh 10i xam pham sic khoe, nhan
phdm, danh dy ngudi khic theo quy dinh cia Chuong XII BLHS.

3. T6i pham dugc thyc hién v6i 16 ¢8 ¢ truc tiép. Ngudi pham toi nhan thitc
duge ring hanh vi cha minh xdc pham nghicm trong nhan phdm, danh du hoac
x4m pham ty do than thé cha ngudi chi huy hodc cdp trén trong quan hé cong tac
va mong mudn thuc hién hanh vi dé.

- 4. Chi thé clia 10i pham 12 cdp du6i trong quan hé cong tdc v6i nan nhan.

5. Diéu luat quy dinh hai khung hinh phat. Hinh phat quy dinh tai khoan 1
Diéu ludt 1a cdi tao khong giam giilt dén ba nam hodc phat t 1ir ba thdng dén ba
nam;

Trudmg hop pham t@i gay hau qua nghiém trong, rat nghiém trong hoac dac
biét nghiém trong, thi hinh phat dugc quy dinh 1a phat ti tir hai nam dén bay nam
(khoan 2). ' : |

Diéu 320. To6i lam nhuc hoac ding nhuc hinh dai véi cap dudi

1. Nguoi nao tro:_ig quan hé cong téc ma xic pham nghiém trong nhan
phdm, danh dy hodc diang nhyc hinh doi véi cdp dudi, thi bi cdi tao khdng giam
gist dén 3 ndm hodicphat ti tit ba thdng dén ba nam.

2. Pham t6i gdy hdu qud nghiém trong, rdt nghiém trong hodc ddc biét
nghiém trong, thi bi phat i ti hai ndm dén bdy nam.
* *
*

1. Toi pham x&m pham m6i quan h¢ doan két tréen dudi, quan h¢ chi huy
phuc ting, xam pham nhan phdm, danh dy, tinh mang, sic khée chia quan nhan.
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2. Mat khdch guan cia t9i pham gém hai hanh vi 1A 1am nhuc (tic xic
pham nghiém trong nhan phim, danh dy cap dudi) hodc ding nhuc hinh doi vai
cdp dusi. Hanh vi ding nhuc hinh dugce thuc hién & dang hanh dong nhu tra tdn,
danh dap, bat ding dudi trdi néng, mua, cun tay chan, hay khong hanh dong nhu
khong cho an, khong cho uéng v.v...

Hanh vi 1am nhuc hodc diing nhuc hinh d6i véi c4p dudi chi cfu thanh toi
pham néu né dugc thyc hién trong quan hé cong tic. Néu hanh vi 1am nhuc, hanh
hung duoc thuc hién trén co s& mau thudn cd nhan thi hanh vi ¢é thé cau thanh 16

- xam pham siic khée; nhan phdm, danh dw ngudi khéc theo quy dinh cia Chuong
XI1 BLHS. ’

3. Toi pham dugc thyc hién véi 16i c8 y tryc ti€p. Ngudi pham t0i nhén thic
dugc ring hanh vi cia minh xdc pham nghiém trong nhan phdm, danh dy, gay
dau khd vé thé chat, tinh than clia c4p dudi va mong mudn thuc hién hanh vi do..

4. Chi) thé cla t6i pham 14 ngudi chi huy hoac cdp trén cha ngudi bj hai.

5. Diéu luat quy dinh hai khung hinh phat. Hinh phat quy dinh tai khoan 1
Diéu luat 1a cai tao khong giam gilr d€n ba nam hodc phat th tir ba thiang dén ba
nam; |

Truding hop pham toi gy hau qua nghiém trong, rit nghiém trong ho#c dic

biét nghiém trong, thi hinh phat dugc quy dinh 1a phat ti tir hai nam dén bay nam
(khoan 2) :

Diéu 321. Tdi lam nhuc, hanh hung déng doi

1. Nguoi ndo xiic pham nghiém trong nhdn phdm, danh dy hodc hanh hung
dong doi, néu gitia ho khong cé quan hé cong tdc thudc truong hop quy dinh tai
Diéu 319 va Diéu 320 cua Bo ludt nay,, thi bi phat cdnh cdo, cdi tao khong giam
giit dén hai ndm hodcphat ti tix ba thdng dén hai nam.

2. Pham t0i gdy hdu qud nghiém trong, rdt nghiém trong hodc ddc biét
nghiém trong, thi bi phat tit tir mot ndm dén ndam ndm.

* *
%

Cic dau hiéu cfiu thanh t6i pham nay ciing gidng nhu ‘lt)i lam nhuc, hanh
hung ngudi chi huy hodc c#p trén, nhung chi c6 sy khdc nhau & hai diém: 1/ Chi
thé chi 12 nhimg ngudi dugc quy dinh tai Diéu 315 chit khong phai 1a nguoi chi
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huy hodc cdp trén; 2/ Toi pham khong bat budc phdi dugc thuc hién trong quan he
cong tac.
Piéu 322. T6i ddu hang dich

1. Nguwoi nao trong chién ddu ma ddu hang dich, thi bi phat ti tit ndm ndm
dén mudi ldm ndm.

2. Pham t9i thugc mot trong cdc trudng hop sau ddy, thi bi phat i tiv muoi
hai ndm dén hai muoi ndm:

- La chi huy hodc si quan;

- Giao ndp cho dich vii khi, phuong tién ky thudt qudn sy hodc tai liéu quan
rong;

- L&i kéo nguoi khdc pham t8i;
- Gdy hdu qud nghiém trong hodc rdt nghiém trong.

3. Pham t9i gdy hdu qud ddc biét nghiém trong thi bi phat th hai muoi nam,
tii chung than hodc tir hinh. '

*

1. Toi ddu hang dich xam pham dén ky luat chién trudng, dén siic manh
chién d4u, kha nang hoan thanh nhiém vu chién dfu va uy tin cia Quan d6i nhan
dan Viét Nam.

2. Mat khach quan cha t0i ddu hang dich thé hién & hanh vi cha quan nhan

trong chi€n ddu ty nguyén ha vii khi dé cho djch bt 1am td binh hoic chay sang
hang ngi dich.

Khéi niém trong chién ddu dugc hiéu la trong mot tran danh cu thé hoic
trong moét chién dich lau dai, lién tuc xdy ra cdc hoat dong tdc chién giita ta va
dich. '

Pdu hang dich 12 hanh vi oy nguyén. Ngudi pham toi bd sing cho dich bét
khi dang con kha nang chién déu, tu vé hodc twr nguyén chay sang hang ngii dich.
Ngudi bj dich bét trong diéu kién khong con kha nang khich quan ciing nhu chi
quan nao dé chong trd ngodi viéc dé cho djch bat, thi khong phai chiu tréch nhiem
hinh su vé 01 ddu hang djch. '
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3. T6i ddu hang dich dugc thuc hién véi 18i ¢6 y. DOng co pham t6i thudng
14 do hén nhdl, tham s6ng s¢ chél. Toi ddu hing dich duoc thuc hién khong nham
muc dich chéng chinh quyén nhan dan. Ngudi ddu hang djch véi muc dich chong
chinh quyén nhan dan phai chiu trach nhiém hinh sy v€ t6i xam 'phz_im an ninh
qudc gia. '

4. Diéu luat quy dinh ba khung hinh phat. Theo khoan 1 Diéu luat hinh
phat dugc quy dinh la phat th tir nam nam dén mudi lam nam;

Pham t3i thudc mot trong cac trudng hop nhu 1a chi huy hoic s§ quan, giao
ndp cho dich vii khi, phuong tién k§ thuat quan su hodc tai liéu quan trong, loi
kéo ngudi khidc pham t6i hodc gay hau qua nghiém trong hoac rit nghiém trong
thi bi x&r phat theo khoan 2 Diéu luat v6i hinh phat th tir mudi hai nam dén hai
muai nam; |

Pham téi gy hau qua dic biét nghiém (rong thi bj phat tb hai muoi nam, 1
chung than hodc tlr hinh.

Piéu 323. Téi khai bao hoac ty nguyén lam viéc cho dich khi bi bat lam
i binh
1. Nguoi nao khi bi dich bat lam ta binh ma khai bdo bi mdt quan si hodc

e nguyén lam viéc cho dich, thi bj phat ti tic mgt ndm dén bay ndam.

2. Pham tgi thudc mot trong cdc truong hop sau ddy, thi bi phat i tiv bay
nam dén muoi lam ndam: '

a) La chi huy hodc st quan;
b) Dai xi tan dc voi th binh khdc,
c) Gay hgu qud ﬁghiém trong hodc rdt nghiém trong.

3. Pham i gdy hdu qud ddc biét nghiém trong thi bi phat ti tir muoi lam
ndm dén hai muoi ndm hodc tit chung than.

* *
* .
1. Toi khai bdo hoac tu nguyén lam viéc cho dich khi bi bt lam ti binh
xam pham ky luat chi€n d4u, trach nhiém bdo vé bi mat quan sy va nghia vu trung

thanh véi T8 quéc cha ngudi quan nhan ciing nhu uy tin, truyén théng cta Quan
doi.
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2. Mat khich quan cia t¢i pham bao gém hai loai hanh vi: Hanh vi khai
bdo bi mdt qudn sy va hanh vi ty nguyén lam viéc cho dich khi bj bét lam td binh.

Tu nguyén lam viéc cho djch la tu gidc lam nhitng viéc c6 tinh chét quan su
hodc phuc vu cho cong viéc quan su ¢6 hai cho T8 qudc minh nhu lam viéc trong
cac binh xudng, 1am gidm thj trai ti binh v.v...

Diéu kién bit budc thude mat khédch quan clia cdu thanh t6i nay la viéc khai
b4o, ty nguyén lam viéc cho djch dugc thuc hién sau khi quan nhan da bi bat lam
til binh. Néu guan nhan chd dong chay sang hang ngll dich va khai bdo, lam viéc
~ cho dich thi cdu thanh 10i ddu hang dich hoac t6i xdm pham an ninh quéc gia
khéc.

3. Toi pham dugc thuc hién véi 18i c6 §, khong nhdm chéng chinh quyén
nhan dan. Dong co pham t¢i thudng 14 do hén nhdt, cdu an, tham séng sg chét.

4. Diéu luat'quy dinh ba khung hinh phat. Hinh phat dugc quy dinh & khoan
1 Diéu luat 1a phat til tir mot nam d€n bdy nam;

Khoan 2 Diéu luat quy dinh hinh phat (i tir bdy nam dén mudi lam nam doi
vdi nhitng trudng hop ngudi pham t6i 14 chi huy hoac s§ quan, ddi xir tan dc véi th
binh khdc hoic khai bdo gy hiu qua nghiém trong hay rdt nghiém trong;

Hinh phal i tir mudi 1am nadm dén hai muoi nam hodc ti chung than duge
guy dinh d6i v6i truong hop pham tdi gy hau qua dic biét nghiém trong (khoan
3). |

biéu 324. Toi bé vi tri chién dédu

1. Nguoi ndo bé Vi tri chién ddu hodc khdng lam nhiém vu trong chién ddu,
thi bi phat tix tic ndm ndm dén muoi hai ndm.

2. Pham t6i thuéc mot trong cdc truong hop sau day, thi bi phat ti tix bdy
ndam dén mudi ldm nam:

a) La chi huy hodc st quan;

b) Bo vii khi, phuong tién ky thudt qudn sy hodc tdi lidu quan trong;

c) Loi kéo nguoi khdc pham t6i;

d) Gay hdu qud nghiém trong hodc rdt nghiém trong.

3. Pham ti gdy hdu qud ddc biét nghiém trong thi bj phat ti tix mudi ldm
ndm dén hai muoi ndm hodc ti chung than.
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*

1. Toi bo vi tri chi€én ddu xdm pham siic manh chién d4u, dnh hudng dén
viéc hoan thanh nhiém vu, xam pham ky luat quéan ddi trong chi€n dau va & chién
truong.

2. Mat khich quan cha t6i pham bao gém hai hanh vi doc lap: Bd vi tri
chién ddu (tic roi bd vi tri cia minh trong chién ddu ma khong dugc phép clia
ngudi chi huy) hodc khong lam nhiém vu trong chién ddu (hic tuy ¢é mat trong
doi hinh chién ddu cia don vj va ¢6 dt diéu kién phung khong thuc hién nhiém vu
ma minh dugc phan cong hoéc phai thuc hién theo chiic trach nhwr khong nd siing,
khong 1én may lién 1@0...).

Cic hanh vi néu trén dugc thyc hi¢n trong chién ddu, uic trong hoan canh
dang dién ra hoat dong téc chién gilfa ta va dich. Thé nhung khdc v6i hanh vi bo
vi tri chién dau duoc thyc hién bang hanh dong, hanh vi khéng lam nhiém vu
trong chién dau chi duge thuc hién & dang khong hanh dong.

3. Toi pham dugc thuc hién véi 161 ¢6 y. Ngudi pham 16i nhan thic dugc
viéc bo vi tri chién dau hogc khong 1am nhiém vu trong chién du vi mong muén
thyc hién hanh vi dé.

4. Chii thé chia t6i pham la nhimg ngudi duoc quy dinh & Diéu 315 Bo luat
hinh sy, dang thyc hién nhiém vu chién déu trén chién rudng.

5. Diéu luat quy dinh ba khung hinh phat. Hinh phat dugc quy dinh tai
khoan 1 Diéu luat 1a phat t0 tr nAm nam dén mudi hai nam.

Khoan 2 Piéu 324 Bo luat quy dinh hinh phat nghiém khac hon (tir mudi
nam dén hai muoi nam th) cho nhilmg trudng hgp 1a chi huy hoac s§ quan, bo vii
khi, phuong tién k¥ thuat quan sy, tai liéu quan trong, 16i kéo ngudi khac pham
181 hodc gdy hau qua nghiém trong hoic rat nghiém trong.

Hinh phat th hai muoi nam hoéc th chung than duoc quy dinh d6i véi
truong hop pham t0i gy hau qua dac biét nghiém trong (khoan 3).

Dieu 325. Toi dao ngii

1 .Nguoi nao roi bé hang ngii qudn doi nham trén trdnh nghia vu dd bi xit
Iy ky lugt vé hanh vi ndy ma con vi pham hodc gdy hdu qud nghiém trong hodc
trong thoi chién, Ui bj phat i u sdu thdng dén ndm ndm.

259



2. Pham t6i thuéc mét trong cdc truong hop sau ddy, thi bi phat tit tir ba
ndm dén tdm ndm:
- a) La chi huy hodc si quan;
b) Léi kéo nguoi khdc pham 1gi;

c) Mang theo, viet bo vii khi, phuong tién ky thudt qudn su hodc tai liéu
- quan trong;

d) Gdy hdu qud rdt nghiém trong.

3. Pham t6i gdy hdu qud ddc biét nghiém trong thi bj phat i tic bdy ndm
dén mudi hai nam.

* .

1. Toi dao ngii xam pham ché& do nghia vu quan su va ch& do phuc vu trong
quan doi.

2. Do ngii 12 hanh vi roi bd hang ngii quan doi nhdm trén trdnh nghia vu.
Hanh vi roi bd c6 thé & dang hanh dong (b6 di khdi don vi), c6 thé & dang khong
hanh dong (khong dén don vi dé thuc hién nhi€ém vu sau khi nghi phép, di cong

tic, chuyén don vi...).

Hanh vi i bd hang ngii quan doi nhiim trén trénh lighTa vu chi cau thanh
161 dao ngi khi c6 mot trong nhitng dau hiéu sau:

- P4 bi xir Iy ky luat vé hanh vi ndy ma con vi pham. Pugc coi la da bj xir
- 19 ky luat vé hanh vi ddo ngii tradng hop nguti d6 b xir 1y ky luat theo Diéu 1énh
; quan 1y bo doi va trudng hop da bj xir phat hanh chinh cta co Eluan c6 thim quyén
vé hanh vi dao ngii;

- Gay hau qua nghiém trong nhu dnh hudng nghiém trong dén tu tudng bo
ddi, 1am don vi khong hoan thanh nhiém vu..; '

- Trong thoi chién. o -

L.a loai t0i kéo dai, téi dao ngit hoan thanh tir thoi cfién_; ngudi pham 61 roi
b hang ngil quan doi va ket thic khi bj bt giit hodc ddu thi.

3. Toi dao ngii duge thuc hién véi hinh thac 161 6 ¢ truc ti€p. Ngudi pham
t0i nhan thitc duoc viéc roi bd don vj hodc khong c6 mat & don vi dé ti€p tuc thuc
hién nghia vy va mong mudn thuc hién hanh vi dé6.
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Muc dich trén tranh nghia vu quan sir 12 yéu t§ bt budc cia mat chi quan.
Pé xac dinh dugc muc dich cia ngudi pham (9i can can cif vao cdc tinh tiét khich
quan cua vu an. |

4. Diéu luat quy dinh ba khung hinh phat. Hinh phat quy dinh d6i véi 16i
dao ngii tai khoan 1 12 cai tao khong giam giir dén ba nam hoac phat ti tir sdu
thing dén nam nam.

Pham t6i trong nhitng trudng hgp 1a chi huy hodc s§ quan, 16i kéo ngudi
khac pham t6i, mang theo, viit bd vii khi, phuong tién k¥ thuat quan sy hoac tai

liéu quan trong hodc gay hau qua rat nghiém (rong thi bj xir phat th tr ba nam deén
tdm nam (khoan 2).

Pham 16i gay hau qua dac bi¢t nghiém trong bi xir phat ti tir bAy nam dén
mudi hai nam (khoan 3).

Diéu 326. Toi tron tranh nhiém vu

1. Nguoi nao tw gdy thuong tich, gdy 16n hai cho sicc khoé ciia minh hodc
ding thit doan gian doi khdc dé€ tron trdnh nhiém vu, thi bi phat cdi tao khong
gium gir dén 3 ndm hodc phat ti tit ba thdng dén ba ndm.

2. Pham 61 thudoc mot trong cdc trudng hop sau dady, thi bj phat i tiv hai
ndm dén bdy ndm:

a) La chi huy hodc st quan,
b) Loi kéo nguoi khdc pham t9i;
c) Pham téi irong thoi chién;
d) Gay hdu qud nghiém t;q)ng.
| & &
*
i. Toi tron tranh nhiém vu xam pham ché d¢ thuc hién nhiém vu duge giao

cua quan nhan. DPdng thoi hanh vi trén tranh nhiém vu ciing dnh hudng dén viéc
hoan thanh nhiém vu ca don vi, xdm pham ky luat quan doi.

2. Toi tron tranh nhiém vu 12 hanh vi w gay thuong  tich, gay t6n hai dén
stic khoe cha minh hodc dung cédc hinh thic gian d6i khac (nhu gia vo ém dau, bia
dat ra hoan canh kho khan, tao ra dién gid, thu gid...) dé trén tranh nhiém vu.
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Ngudi pham 6i ¢6 thé thyc hién hanh vi d€ nhdm trén tranh 1 nhiém vu cu
thé thuc chirc trach clia quan nh4n hodc khong thudc chifc trich nhung dugc
ngudi chi huy hoic cdp trén giao cho. Hanh vi tu gay thuong tich, gay tdn hai siic
khoé ciing c6 thé dugc thyc hién nhiam dugc xuét ngi, phuc vién dé khong tiép
tuc phuc vy trong quan déi ciing cdu thanh i trén trinh nhiém vu.

3. Toi pham dugc thuc hién v6i 16i ¢8 y truc ti€p. Muc dich ciia nguti pham
toi 12 tron tranh nhiém vu (cu thé truée mdt hodc lau dai).

4. Piéu luat quy dinh ba khung hinh phat. Ngudi pham t6i dugc quy dinh
tai khoan 1 bi xir phat cai tao khong giam gitt dén ba nam hodac phat tu tir ba thang
dén ba nam.

Pham 161 c6 céac tinh tiét dinh khung tang nang nhu 13 chi huy hoac sy
quan, 16i kéo ngudi khdc pham t0i, pham t6i trong thoi chién hoac gay hau qua
nghiém trong thi cé thé bi xir phat ti tir hai nam dén bay nam (khoén 2).

Trudng hop pham 01 gay hdu qua rét nghiém trong hoac dic biét nghiém
trong thi bi xir phat 14 tlir nam nam dén mudi nam theo quy dinh tai khoan 3 biéu
luai.

Diéu 327. Toi co ¥ lam 16 bi mat cong tac¢ quan su; toi chiém doat, mua
ban hoac tiéu huy tai liéu bi mat cong tac quan su.

1. Ngudi nao c6'y lam 16 bi mdt céng tdc qudn sy hodc chiém doat, mua
bdn, tiéu huy tai liéu bi mdt cong tdc quan sy, néu khong thudc truomg hop quy
dinh ¢ Diéu 80 va Diéu 263 cua By lugt nay, thi bi phat ti tir séu thdng dén ndm
nam.

2. Pham (61 gdy hdu qud nghiém trong, rdt nghiém trong hodc dac biét
nghiém trong, thi bi phat tu tix ba ndm dén mioi nam.

% EH
"
1. Khach thé cha t6i pham 13 ch€ do quan 1y, bio vé va giit gin bi mat cong

tadc quan su. Ch€ d6 nay duoc quy dinh trong cdc van ban phdp luat ciia Nha nuéc
va clia Quan doi.

Bi mat céng tac quan su la nhitng bi mat c6 tinh chat quan su lién quan dén
cac mat 4 chiic, trang bi, hoat dong... cha cdc don vi quan doi do céc cap cé tham
quyén quy dinh va khong thuoc bi mat nha nudc.
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2. Diéu 327 quy dinh 4 hanh vi pham t$i khac nhau:

- C6 ¥ lam 16 bi mat cong tac quan sy Ngudi pham toi mong muon hoic c¢é
y thitc dé ngudi khéac biét duge bi mat cong tac quan sy,

- Chi€m doat tai liéu bi mat cong tac quan su: Chiém giit tai licu bi mat
cobng tac quan sy cho minh, 1am cho chiing thoat khoi su quan 1y cha ngudi quan
1y hop phdp tai liéu d6. Hinh thic chi€ém doal cé thé la trém cap, cudp giét, cudng
doat...nhumg khong anh hudng dén viéc dinh 10i;

- Mua ban tai liéu bi mat cong tdc quan sy: Chuyén nhuogng tai liéu bi mat
cong Lic quan su nham thu tién, 1ai san hoac lgi ich vat chal khéc. Chi hanh vi
mua hay ban doc lap taj liéu bi mat cong tadc quan su thi tdi pham ciing da hoan
thanh; |

- Tiéu huy tai liéu bi mat cOng tdc quan su: Lam mat mot phan hay todn bo
tai liu bi mat cong tdc quan su. Hinh thiic tieu huy c6 thé 1a xé, d6t v.v

3. Toi pham dugc thuc hién véi 16i c§ y. Ngudi pham t6i biét dugc théng tin
ma ngudi d6 cd ¥ dé 16 1a bi mat céng tc quan sy, tai liéu ma ngudi dé chiém
doat, mua ban, tiéu huy 12 tai liéu bi mat cong tdc quan sy nhung vin thuc hién
cdc hanh vi d6. Dong co pham t9i thudng 1a do vu 1gi hoac dong co cé nhan khéc.

4. Chii thé chia t6i ¢6 ¥ 1am 16 bi mat cong tdc quan su 1a ngudi theo chitc
trach, nhiém vu dugc giao c6 trach nhiém biéi duge bi mat cong tic quan sur.

Cdn chii thé cha cdc t0i chi€ém doat, mua ban, tiéu hly 1ai liéu bi mat cong
tic quan su 12 nhing ngudi dugc quy dinh & Diéu 315 Bo luat hinh su.

5. Piéu luat quy dinh hai khung hinh phat, Khoan | Diéu luat quy dinh
hinh phat ti1 tir sdu thdng dén nam nam.

Trudng hop pham ti gdy hau qua nghiém trong, hau qua rat nghiém trong
hoac hau qua dac biét nghiém trong bij phat tu tir ba nam dén mubi nam (khoan 2).

Pieu 328. Tai vo ¥ 1am 10 bi mat cong tiac quan su, toi lam mat tai lieu
bi mét cong tac quan sy

1. Ngudi ndo vé y lam 1o bi mdt cong tdc qudn sy hodic lam madt tai liéu bi
mdt cong tdc qudn sit, néu khong thudc truong hop quy dinh tai Diéu 264 ciia Bo

ludt nay, thi bj phat cdi tao khong giam giit dén hai ndm hodc phat i tiv ba thing
dén hai ndm.
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2. Pham t0i gdy hdu qud nghiém trong, rdt nghiém trong hodc ddc biét
nghiém trong, thi bi phat ti tit mot ndm dén ndm ndm.

* *

*
1. Khdch thé ca t¢i pham 1a ché€ d6 bio quéan bi mat cong tdc quan su.
2. Mat khach quan bao gém hai hanh vi:

- Vo ¥ lam 16 bi mat cong tdc quadn sy D& ngudi khong c6 irdch nhiém biét
duoc bf mat cong tdc quan su,

~ Lam mdt tai ligu bi mdt cong tdc qudn sy: DE tai liéu bi mat cong tdc quan
su thodt khéi su quan 1y ciia minh. |

3.Tai pham dugce thuc hién véi 161 vo .

4. Chi thé ciia 16i pham [a nhiing ngudi dugc quy dinh & Diéu 315 B6 luat
hinh su c6 trdch nhiém bi€t dugc bi mat cong tdc quan su hodc quan 1y tai liéu bi
mal cong tdc quan sy. ‘

5. Diéu luat quy dinh hai khung hinh phat. Khoan 1 quy dinh hinh phat cai
tao khong giam giit d&€n hai ndm hodc phat th tir ba thang dén hai nim.

Trudng hop pham t6i gay hau qua nghiém trong, rat nghiém trong hoac dic

biét nghiém trong thi bi phat th tr m6t nAm dén ndm nam theo quy dinh cha
khoan 2 Diéu luat.

Diéu 329. Toi bao cao sai

1. Nguoi ndo ¢d y bdo cdo sai gdy hdu qud nghiém trong, thi bi phat cdi
tao khong giam giit dén ba ndm hodc phat tu tir ba thdang dén ba nam.

2. Pham t6i gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong thi bi
phat i 1r hai ndm dén bdy nam.

*

1. T¢i bdo cao sai xam pham ché d¢ béo cdo trong quan doi, kha nang hoan
thanh nhiém vu, sitc manh va trinh d§ sén sang chién ddu clia quan doi.
2. Mat khach quan ciia t0i pham thé hién & hanh vi bdo cédo cho cap c6
thim quyén nhilng théng tin, s liéu khong ding su that gay hau qua nghiém
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trong. Viéc bdo cdo c6 thé bang nhiu hinh thic: truc ti€p bing 10, bing van ban,
qua dién thoai, dién tin v.v..

Béo cdo sai chi cau thanh t6i pham khi giy ra hdu qua nghiém trong nhu
thiét hai dén sitc khoe, tinh mang, tai san, gay ldng -phi v€ vat chat hoac do bdo
cdo sal ma don vi khong hoan thanh nhiém vu trong chién ddu hoac nhiém vu
quan trong khac v.v..,

3. T6i pham duoc thyc hién véi 16i ¢6 y vé€ hanh vi nhung vo y vé hau qua.
Ngudi pham toi biét ring thong tin bdo cdo la khong ding véi su that, nhung vén
bdo cdo ma khong thay duge hanh vi bao cdo sai su that dé s€ gdy ra hau qua
nghiém trong méc di phai thdy trudc va c6 thé thdy trudc hoac tuy thay trudc hau
qua c6 thé x4y ra nhung chl quan cho ring hau qua s& khong xay ra hodc cé thé
ngin ngla dugc. |

Truong hop ngudi bdo cdo thdy duge viec bdo cdo sai s& gdy ra hau qua
nghiém trong va mong mudn hoac phé mac cho hiu qua dé xay ra thi wy trudong
hop phai chiu trich nhiém hinh su vé t0i c6 y tuong Ung. Vi du: cén bo khao sal
c¢6 ¥ bdo cdo sai s6 lieu khao sit nén méng cong trinh dé xay dung cdu va biét
chiic chan rang néu ciu dugc thi€t k€, xay dung trén co s& s licu do thi s& sap; va
két qua diing nhu vay; thi cdn bd d6 phdi chiu trdch nhiém hinh sy vé 16i huy hoai
1Ai sAn theo Piéu 143 BLHS.

4. Chti thé cha 161 pham 13 nhitg nguoi duge quy dinh & Piéu 315 Bo luat
hinh su va theo chitc trach, nhiém vu cha minh hoac dugc giao nhiém vu cé trach
nhiém bdo cdo.

5. Diéu luat quy dinh hai khung hinh phat. Hinh phat duoc quy dinh 1a cai
tao khong giam gilr dén ba nam hodc bi phat (0 tir ba thang dén ba nam (khoan 1).

Néu pham t6i gay hau qua rét nghiém trong hoac dac biét n'ghiém trong thi
bi phat t tir hai nam dén bay nam (khodn 2). '

Piéu 330. Toi vi pham cic quy dinh vé truc chién, truc chi huy, truc
ban. | -

1. Nguoi n&o khéng chdp hanh nghiém chinh ché dé tricc chién, trice chi
huy, truc ban gdy hdu qud nghiém trong, thi bi phat cadi tao khong giam giit dén
ba nam hodc phat ti ti sdu thang dén ndm nam.
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2. Pham t5i trong chién ddu hodc gdy hdu qud rdt nghiém trong hodc ddic
biét nghiém trong, thi bi phat ti tir ba ndm dén mwdi ném.
* B

*

1. Toi pham xam pham ché d¢ tryc chién, truc chi huy, tryc ban trong quan
doi; xam pham dén trat ty cong tdc do cdc che do dé xdc 1ap nén.

2. Mat khdch quan cla 16i pham thé hién & viéc khéng chdp hanh nghiém
chinh ché do truc chién, truc chi huy, truc buan, thyc hién cac quy dinh, ché do do
mot cach lo 14, cham tré, khong dén noi dén chdén gdy hdu qud nghiém trong.

Hau quad nghiém trong c6 thé la thiét hai dén tinh mang, dén sic khoe
nguoi khdc, 1am mat mdt, hu hong tai san, phuong tién k¥ thuat quan su hoac dé
ké dich xam pham lanh thé, anh hudng nghiém trong dén viéc thuc hién nhiém vu
clia don vi v.v...

3. Toi pham dugce thuc hién vé6i 161 vo §: Nguoi pham t6i khong chap hanh
nghiém chinh ch€ dé tryc chién, truc chi huy, tryc ban, bao vé thdy tricdc hau qua
nghiém trong c6 thé xdy ra nhung chil quan cho ring hau qua dé s khong xay ra
hoac ¢6 thé ngan ngira duge hoac khong thiy uude hau qua, mac du phai va ¢6
thé thay trudc hau qua dé. _

4. Chh thé cia 16i pham la nhitng ngudi duge quy dinh & Diéu 315 Bo luat
hinh sy, c6 trach nhiém hoic dugc giao nhiém vu tryc chién, tryc chi huy, truc
ban. |

5. Diéu luat quy dinh hai khung hinh phat. Hinh phat dugc quy dinh d6i véi
161 pham 12 cai tao khong giam gilf dé€n ba nam hodc phat ti tir sdu thang dén nam
nam (khoan 1).

Trudng hgp pham 16i trong chién diu hodc gy hdu qua ral nghieém trong
hodc dac biéi nghiém trong thi bj phat td tir ba n&m dén mudi ndm (khoén 2). .

Piéu 331.-t(}i vi pham cic quy dinh vé bao vé |
1. Nguwoi nao khong chdp hanh nghiém chinh nhitng quy dinh vé tudn tra,

canh gdc, dp tdi, ho tdng gdy hdu qud nghiém trong, thi bi phat cdi tao khong
giam giit dén ba ndm hodc phat tit tir séu thang dén ndm ndm.
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2. Pham t6i trong chién ddu hodc gdy hdu qud rdt nghiém trong hodc ddc
biét nghiém trong, thi bi phat tu tir ba ndm dén mudi ndm.
* *

* -

1. Toi pham xam pham ch€ do bdo v¢ trong quan doi; xam pham dén an
toan, trat ty trong cdc don vi quan doi do ché do bao vé x4c 1ap nén.

2. Mat khich quan cua toi pham thé hién & viéc khéng chdp hanh nghiém
chinh cac quy dinh vé bdo vé bao gbm cac quy dinh vé tudn tra, vé canh gic, vé
ap tai, vé ho 16ng; thuc hién cic quy dinh dé moét cich lo 1a, cham tré, khong dén
noi dén chén gay hau qua nghiém trong. Cic quy dinh vé bio vé duoc ghi nhan
trong cic Diéu 1& dugc ca quan c6 thdm quyén ban hanh.

Hau qua nghiém trong c6 thé Ia thiét hai dén tinh mang, sic khde nguoi
khéc, lam mat mat, hu hong tai sin, phuong tién k¥ thuat quan sy hoac dé ké dich
xam pham lanh thd, gdy mét an ninh, trat ty nghiém trong trén dia ban déng quan
cta don vi v.v...

3. Toi pham dugc thyc hién v6i 16i vo ¥: Ngudi pham tdi khong chap hanh
nghiém chinh céc quy dinh vé bao ve, thay truéc hau qua nghiém trong cé thé xay
ra nhimg chu quan cho réﬁg hau qué d6 s& khong x4y ra hodc c6 thé ngan ngira
dugc hodc khong thdy trudc hau qua, mic du phai va c6 thé thay truGc hau qua
dé. |

4. Chti thé cha t0i pham 14 nhimg nguti dugc quy dinh & Diéu 315 Bo luat
hinh sy, c6 trach nhiém ho#c dugc giao nhiém vu tudn tra, canh gic, 4p tai hoac
ho tong.

5. Diéu luat quy dinh hai khung hinh phat. Hinh phat duoc quy dinh déi vé6i
t6i pham 1a céi tao khong giam giif dén ba ndm hoac phat ti tir sdu thiang dén nam
nam (khoan 1). _

Trudng th pham t0i trong chién d4u ho#c,gay hiu qua rat nghiém trong
hoac dac bi¢t nghiém trong thi bi phat t tir ba ndm dén mudi nam (khodn 2).

Diéu 332. Toi vi pham cac quy dinh vé bao dam an toan trong chién
dau hoac trong huan luyén

1. Nguoi n&o khong chdp hanh nghién: chinh nhitng quy dinh bdo ddm an
toan trong chién ddu hodc trong hudn luyén gdy hdu qud nghiém trong, thi bj
phat cdi tao khong giam giik dén ba ndm hodc phat ti tix mot ndm dén ndm ndm.
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2. Pham 1di gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat ti tit ba ndm dén muoi ndm.

* -

1. Khach f_hf‘:v cua toi pham la tinh mang, sic khoe nguoi khdc. Ngoai ra
hanh vi vi pham cac quy dinh vé bao dam an toan trong huén luyén hodc trong
chién ddu ciing c6 thé gay ra thiét hai vé tai san, vii khi hodc phuong tién k§ thuat
quan sy cta quan dji. |

2. Hanh vi vi pham cdc quy dinh vé bio ddm an toan thé hién & chd nguoi
pham t6i lam nhiing viéc cdm 1am (nhu 3 chifc bén dan that trong khu virc déng
dan cu) hoac khong Jam nhimg viéc phdi lam (nhu khong kiém tra siing truéc khi
luyén tép) hodc c6 1am nhung qua loa, dai khai. Hanh vi vi pham cdc quy dinh vé
bao dam an toan chi c4u thanh t01 nay néu dugc thuc hién trong chién dau hoac
trong hudn luyén.

Hanh vi vi pham cidc quy-dinh vé bdo ddm an toan trong chién d4u, huan
luyén chi cau thanh t6i pham khi gy hau qua nghiém trong. Hau qua nay chi ¢6
thé 12 thiét hai vé vat chat nhu lam ch€ ngudi, gay thuong tich hodc tén hai vé sikc
khoé, gay thiét hai vé vii khi, phuong tién ky thuat quan sy hay tai san khac v.v...

3. T6i pham dugc thuc hién véi 161 vo y. Nguoi ¢6 hanh vi vi pham khong
thay trudc hau qua hghiém trong mic di c6 thé va phai thdy truéc hau qua dé;
hodc ngudi vi pham thay trude hanh vi cia minh ¢6 thé gay hau qua nghiém trong
nhung cht quan cho riing hau qua khong xay ra hodc ¢6 thé ngan ngira duoc.

4. Chii thé ctia t6i nay la quan nhan hoac ngudi khac dugc quy dinh & Diéu
315 B6 lugt hinh su dang 1am nhiém vu huédn luyén hodc chién dau.

5. Diéu luat quy dinh hai khung hinh phat. Hinh phat dugc quy dinh 1a cai
tao khong giam giit dén ba nam hoac bi phat th tir mot nam dén nam nam (khoan
1). o

Néu pham t6i gay hau qua rat nghiém trong hoac dac biét nghiém trong thi
bj phat t tir ba nam dén mudi nam (khoan 2).

biéu 333. Toi vi pham céc quy dinh vé sir dung vii khi

1. Ngudi nao vi pham cdc quy dinh vé sit dung vil khi qudn dung gdy hdu
qud nghiém trong, thi bi phat cdi tao khéng giam giit dén ba ndm hodc phat i tiv
sau thang dén udm ndm.
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2. Pham 1di trong khu vyc c6 chién su hodc gdy hdu qud rdt nghiém trong
hodc ddc biét nghiém trong, thi bi phat 12 tir ba ndm dén muoi nam.
* o

%

1. Toi pham xam pham ché& do cla quan déi trong quan 1y, sir dung v khi,
xam pham tinh mang, sitc khoe cha ngudi khéc, tai sdn cia Nha nudce hoidc cong
dan. '

2. Mat khich quan cta t9i pham thé hién & ch® nguoi pham 16i dugc trang
bi vii khi quan dung nhung da sir dung vii khi d6 khong ding muc dich dugc trang
bi nhu ding siing ban chim, ding hm dan ném c4... gay chét ngudi, thiét hai
nghiém trong vé siic khoé ciia ngudi khdc hoac vé tai san ctia Nha nudce hodc cong
dan. '

Chi ngudi vi pham cdc quy dinh vé sir dung vii khi qudn dung gay hau qua
nghiém trong mcn céu thanh ti pham nay. Trudrng hop ngudi pham t6i vi pham
cdc quy dinh vé sir dung vii khi thé thao qu6c phong, sing san... gay hau qua
nghiém trong thi tuy trudng hop ma phai chiu trach nhiém hinh sy vé t6i v6 ¥ lam
ché& ngudi do vi pham quy tic hanh chinh (Diéu 99), tdi v6 ¥ gay thiong tich do vi
pham quy tic hanh chinh (Diéu 109) hodc t0i v6 ¥ gdy thiét hai nghiém trong dén
1ai san (Diéu 145) v.v...

3. Toi pham dugc thuc hién vai 16i vo y: Ngudi pham t6i sir dung vii khi trdi
v6i quy djnh, thdy truéc kha ning hau qua nguy hiém c6 thé xay ra nhu'né chii
quan cho ring c6 thé ngan nglra dugc, hodc khong thdy truée hau qud mac da
phai va c6 thé thdy truée hau qua dé.

4. Diéu luat quy dinh hai khung hinh phat. Hinh phat dugc quy dinh 12 cai
tao khong giam giit dén ba nam hodc phat th tr sdu thdng dén nam nam (khoan 1).

~ Pham 101 trong khu vuc ¢6 chién su hodc gay hau qua rit nghiém trong
hodc dac biét nghiém trong thi bi phat t0 tir ba nam dén mudi nam (khoan 2).

biéu 334. Toi huy hoai vii khi, phuong tién k¥ thuat quan su

1. Ngueoi nao huy hoai vii khi qudn dung, phuong tién ky thudt qudn su, néu
khong thudc truong hop quy dinh tai Diéu 85 va Diéu 231 cia Bo ludt nay, thi bi
phat w tir hai ndm dén bay ndm.
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2. Pham téi trong chién ddu, trong khu vuc ¢6 chién sy hodc gdy hdu qud
nghiém trong, thi bi phat ta tit ndm ndm dén muoi hai ndm.

3. Pham t6i gdy hdu qud rdt nghiém trong, thi bi phat i tix muoi nam dén
hai muoi ndm. -

4. Pham 1¢i gdy hdu qud ddc biét nghiém trong, thi bi phat ti hai muwi
ndm, t4 chung than hodic tw hinh.

*

1. Vii khi, phuong tién ki thuat quan su 1a tai san dac biét dugc Nha nudc
giao cho quan doi dé huin luyén, chién ddu. Vi vay, hanh vi hiiy hoai vl khi xam
pham quyén s& hitu nha nuéc vé vii khi, phuong tién ki thuat quan sy, gay thiét
hai cho sitc manh chién dau cia quan doi.

Dai tuong cua t6i pham 1a vii khi quan dung, phuong tién ky thuat quan su.
Hanh vi huy hoai vii khi thé thao qudc phong bi xit Iy vé t0i huy hoai tai sén theo
quy dinh cita Diéu 143 B¢ luat hinh sy. "

2. Mt khéch quan cha t¢i pham th€ hién & hanh vi hity hoai, titc 1am mat
gid tri s dung clia toan b hay timg bd phan vii khi quan dung, phuong tién ki
thuat quan sy. Hinh thic hliy hoai c6 thé 1a dap ph4, d6t, dung héa chat v.v...

3. Chit thé cla'16i pham I3 nhilg ngudi duge quy dinh & Diéu 315 Bo luat
hinh sy. Nhitng ngudi khic hiiy hoai vii khi thi bi xir phat vé t6i hity hoai hoac cd
¥ lam hu hong tai san dugc quy dinh tai Diéu 143 B¢ luat hinh sy.

4. biéu luat quy dinh bén khung hinh phat. Hinh phat dugc quy dinh rat

nghiém khic ddi voi t6i nﬁy Khoén 1 quy dinh hinh phat i tir hai nam dén bay
nam;

Pham t0i trong chién d4u, trong khu vyc cé chién su hodc gdy hau qua
nghiém trong thi bi phé_it td tir n3m ndm dén mudi hai ndm (khoan 2);

Pham 6i géy hau qua rdt nghiém trong thi bi phat tir tr mudi nam dén hai
muoi nam (khoan 3);

Pham t6i gay hau qua dac biét nghném (rong thi bi phat t hai muoi nam, 0
chung than hodc tlr hinh (khoan 4).
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Piéu 335. Toi lam mét hoac v6 § lam hu héng va khi, phuong tién k§
thuat quéan sy

1. Nguoi nao dwoc giao qudn ly, dugc trang bi vii khi qudan dung, phuong
tién ky thudt quan sy ma lam madt hodc vo y lam hw hdng gdy hdu qud nghiém
trong, thi bi phat cdi tao khéng giam giit dén ba ndm hodc phat ti tiv sdu thdng
dén nam ndm.

2. Pham téi gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat ti tit ba ndm dén bay ndm.

*

1. Mat khach quan cia t0i pham gém hai hanh vi:

- Lam mdt vii khi, titc 1am vii khi thodt khoi su quan 1i ctia minh.

- Lam hu hong vig khi, tic lam mat tinh nang st dung cha vii khi.

Viéc 1am ma4t, 1am hu hong vii khi phai gay hau qua nghiém trong méi cdu
thanh t6i pham. Hau qua nay c6 thé 1a hau qua vat chét tryc ti€p, cling c6 thé 1a
hau qua gian ti€p do hanh Vi pham t6i gay ra nhur dnh hudng dén tran didnh, don vi
khong hoan thanh nhiém vu quan trong v.v... :

2. Chi thé chia toi pham 12 ngudi dugc quy dinh & Diéu 315 Bo luat hinh su,
dugc trang bj vii khi, phuong tién ki thuat quan su. Nhitng ngudi khdc lam hu
hoéng vii khi thi phai chiu trdch nhiém hinh su vé t0i vo ¥ gay thiét hai nghiém
trong dén tai san (Diéu 145).

3. Diéu luat quy dinh hai khung hinh phat. Hinh phat dugc quy dinh tai
khodn 1 1a cai tao khong giam giit dén ba nam hodc phat ta tir sdu thing d&n nam
nam. |

Truong hop pham t6i gay hau qua rat nghiém trong hoac dic biét nghiém
trong, thi bi phat ti1 tir ba ndm dén bdy nam (khoan 2).

Piéu 336. Toi vi pham chinh sach ddi véi thuong binh, tir si trong chién
din ' '

1. Ngwoi nao cé trdch nhiém ma c6'y bo thuong binh, tie s7 tai trdan dia hodc
khong chdm séc, citu chita thuong binh gdy hdu qud nghiém trong, thi bi phat cdi
tao khong giam giik dén ba nam hodc phat i 1ix ba thdng dén ba nam.
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2. Pham tpi gdy hdu qud rdt nghiém trong, thi bi phat t tix hai ndm dén
bdy ndm.

3. Pham t6i gdy hdu qud ddc biét nghiém trong, thi bi phat tit tir nam nam
don nuei ndm.

4. Nguoi nao chiém doat di vdt cua tir 51, thi bi phat cdi tao khéng giam gite
deén ba ndam hodc phat tu tir ba thdng dén ba ndm.
F 3
*
1. Toi pham xam pham ky luat chién trudng, xam pham quy tic va tap quén

chién tranh va chinh sich thuong binh, tir si clia Nha nudc ta. Ngoai ra, 10i pham
con xam pham lgi ich ctia thuong binh, gia dinh ti si.

2. Vé mat khach quan, Diéu luat quy dinh ba hanh vi doc 1ap:

- Bo thuong binh, tir s1 & tran dia: Pay 1a hanh vi clta ngudi ¢6 trich nhiém
trong chién ddu khong dua thuong binh, tir si vé noi an toan hoac khong chon cit
tr s theo quy dinh;

- Khéng cham sdc¢, ciu chita thuong binh;

_ Cic hanh vi uén phai gay hau qua nghiém trong méi cau thanh toi pham.
P46 c6 thé 13 hau qua vat chét tryc ti€p nhu dé thuong binh chét; c6 thé 1 hau qua
phi vat chit nhu anh hudng dén tr tudng bo doi, dén uy tin quén dOl V.V..

- Chiém doat di vat cla tir si: Day 1a hanh vi 1gi dung hoan canh chién diu,
loi dung déng doi bj hi sinh dé chiém doat di san bing bat ki hinh thitc nao.

bai tuong cha tO1 pham nay la di vat cda tir si, tiic cdc vat khéng c6 gid tri
(hoac gid tri khong ddng ké) vé 1ai san nhung c6 gia tri vé tinh thdn déi véi than
nhan tir si. Hanh vi chiém doat tai san ca thuong binh hay tai san cua tir si cau
thanh t0i chi€ém doat tai san tuong itng thudc cac tdi xam pham s& hiru.

Cac hanh vi trén duge thuc hién trong chién ddu mdi cdu thanh t6i pham
nay. '

3. T6i bd thuong binh, ti¥ s tai tran dja dugc thuc hién v6i 13i c6 ¥;
~ Toi khong cham séc, ciu chifa thuong binh dugc thuc hién véi 16i vo ¥,

Toi chiém doat di vat cha tir s duge thuc hién vai 16i ¢6 .
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4. Chii thé cta 16i bd thuong binh, tir si, khong chiam séc citu chita thuong
binh 12 ngudi cé trach nhiém vé viéc do;

Chii thé clia 10i chiém doat di vat chia tir si 13 nhimg ngudi duoc quy dinh &
Diéu 315 B9 luat hinh su. -

5. Hinh phat d6i vé&i t6i bé thuong binh, tir si tai tran dia hodc khong cham
s6c, ciu chira thuong binh 1a cdi tao khong giam giit dén ba nam hodac bj phat tu
tir ba thang dé€n ba nam (khoan 1).

Néu pham t6i gay hau qua rat nghiém trong thi bi phat th tir hai nam dén
bay nam (khoan 2);

Pham 10 gy hau qua dac biét nghiém trong thi bi phat th tir nam nam dén
mudi nam (khoan 3). '

Hinh phat d&i vdi t6i chi€m doat di vat cha tf s 12 cdi tao khong giam giir
dén ba nam hodc bi phat 10 tir ba thdng dén ba nam (khodn 4).

Diéu 337. Tdi chiém doat hoiac hity hoai chién lgi phdm

1. Nguoi ndo trong chién ddu hodc khi thu don chién truong ma chiém doat
hodce huy hoai chién loi phdm, thi bi phat cdi tgo khong giam giit dén bu ndm

hogc phat ry ur sau thang dén ndm ndm.

2. Pham tdi thuéc mot trong cdc truong hop sau ddy, thi bi phat tit tir bu
ndam dén tém ndm:

a) La chi huy hodc st quan;
b) Chién loi phdm c6 gid tri Ion hodc rdt 16n;
c)Gay hgia yud nghiém trong hodc rat nghiém trong.

3. Pham 10i trong truong hop chién loi phdm cé gid tri ddc biét lon hodc
gdy hdu qud ddc biét nghiém trong, thi bij phat ti tir bdy ndm dén muoi hai ndam.

* HE
%

1. Khdch thé cha t6i pham 13 ki luat chién trudng va quyén s& hitu cia Nha
nuéc d6i véi chién loi phim. |

D6i tuong cha 10i pham 14 chién loi phdm. D6 1a tai san, vii khi, phuong
tién ky thuat quan sy ctia d6i phuong ma ta thu dugce trén chién trudng, trong cic
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tran ddnh hoac chién dich cu thé. Néu chién lgi phdm da dugc thu héi vé don vi
thi né da trd thanh vii khi quan dung, phuong tién ky thuat quan sy hoac tai san
cia Nha nudc. '

2. Mit khdch quan cha ti pham thé hién & hanh vi chiém doat chién 10i
phdm (titc chiém gii chién Ioi phdm cho minh) hoac Aty hogi chién lgi pham (tic
]am cho chién lgi phdm mat mot phén hay toan b gia tri).

Hanh vi ¢hi cdu thanh t6i pham nay néu dugc thyc hién trong chién dau
hoac trong khi thu don chién trudng. Vi vay, hanh vi chi€m doat hoac huy hoai
chién loi phdm da duogc thu héi vé don vi thi 1uy theo trudng hop ma ciu thanh 5
chiém doat vi khi quan dung, phuong tién ky thuat quan sy (Diéu 230), t6i huy
hoai vii khi, phuong tién ky thuat quan su (Piéu 334) hoac t6i xam pham s& hitu
tuong tng (Chuong XI1V). ‘

3. Chia thé cha t6i pham 14 ngudi dugce quy dinh & Diéu 315 Bo luat hinh su.

4. Diéu luat quy dinh ba khung hinh phat. Khung co ban cé mic phat cai
tao khong giam giit dén ba nam hodc bi phat (i tir sdu thdng dén nam nam (khoan
1. '

Khodn 2 quy dinh mitc phat til tir ba nam dén tdm nam dugc ap dung cho
nhifng truting hop:

- Ngudi pham 161 [a chi huy hoac si quan;
- Chién lqi phdm bj chi&ém doat hodc hiy hoai c6 gid tri I6n hoac rat 16n;
- Gay hau qua nghiém trong hodc rat nghiém trong.

Pham 0 trong truong hop chién loi phdm c6 gié tri dac biét 1n hoac gay
hau qua dac biét nghiém trong, thi bi phat th tir bAy dén mudi hai nam (khodn 3).

Piéu 338. Toi qudy nhiéu nhan dan

1. Nguoi nao c6 hanh vi qudy nhiéu nhdn dan da@ bi xik Iy ky ludt vé hanh vi
ndy ma coén vi pham hodc gdy hdu qud nghiém trong, thi bt phat thi bi cdi tao
phong giam giit dén ba ndm hodc phat tii tit ba thang dén ba nam.

2. Pham t6i thudéc mét trong cdac truong hop sau ddy, thi bi phat ut tiv ba
nam dén tém ndm. -

a) La chi huy hodic s7 quan;
b) Loi kéo ngudi khdc pham t6i;
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c) Pham tdi trong khu vic c¢o chién su hodc trong khu vic-da cé lénh ban
bd'tinh trang khdn cdp; |
d) Gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong.
*
1. T6i qudy nhiéu nhan din xam pham mdi doan két-quan dan. Ngoai ra,

hanh vi con gay thiét hai dén tai san cong dan, lam anh hudng dén trat tr xa hoi o
. dja phuong, xam pham nhéan ph4m, danh dy cong dan.

2. Hanh vi pham t6i thé hién & viéc qudy nhiéu nhan dan nhu pha phéach,
chiri béi, hach sich, ming mod, dénh dap... thé hién sy khong ton trong nhan
phdm, danh duy, tai san, nép s6ng, phong tuc, (ap qudn, doi song vat chit, tinh than
clia nhan dan.

Hanh vi quay nhién nhan dan cdu thanh t0i pham néu thuéc mot trong hai
yéu 10 sau day:

- Pa bi xir Iy ky luat vé hanh vi ndy ma con vi pham;
- Gay hau qué nghiém trong.
3. 101 pham dugc thye hién do ¢ y.

4. Chii thé cha t6i pham 13 nhiing ngudi dugc quy dinh & Diéu 315 B6 luat
hinh su.

5. Diéu luat quy dinh hai khung hinh phat. Khung co ban cé miic phat cai
tao khong giam giir dén ba nam hoac phat ti (ir ba thang dén ba nam (khodn),

Khung tdng nang c6 mirc phat £l tr hai ndm dén bay nam dugc dp dung cho
nhing truong hop duge quy dinh & khodn hai la:

- Ngudi pham t6i 1a chi huy hoac si quan;
- Loi kéo ngudn khac pham t6i;

- Pham 0i trong khu vire ¢6 chién sy hodc trong khu vuc dd ¢6 1énh ban bo
tinh trang khédn cép;

- Gay hau qua rit nghiém trong hodc dac biét nghiém trong. |
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Piéu 339. Téi lam dung nhu cau quan sy trong khi thire hién nhiém vu

1. Nguoi nao trong khi thuc hién nhiém vy ma vuot qud pham vi can thiét
ciia nhu cdu quadn swgdy thiét hai nghiém trong cho tai sdn ciia Nha miéc, cia 16
chire, cong ddn, thi bi phat cdi tao khong giam giit dén ba ndm hodc phat ti tic ba
thdang dén ba ndm.

2. Pham toi gdy hdu qud rdt nghiém trong hodc ddc biét nghiém trong, thi
bi phat m tiv ba ndm dén bdy ndm.

*

1. T6i lam dung nhu ciu quan sy xam pham tinh ding dn clia nhiém vu
quin sit, uy tin Cha quan doi cling nhu xam pham s& hind cda Nhax nude, cba 16
chitc va cong dan. ‘

2. Hanh vi pham t6i thé hién & chd lam dung nhu cdu quan sy. Hanh vi lam
dung thé hién & ché doi hoi, sir dung qud mitc do, pham vi cdn thiét cho mét nhu
céu nao do6 dé thyc hién nhiém vu quan sy.

Hanh vi cfu thanh i pham néu dugc thyc hién trong khi thuc hién nhiém
vu va gay thiét hai nghiém trong dén tai san cha Nha nudc, cha t8 chirc hoac cla
cong dan.

3. Chi thé cha t6i pham 12 ngudi duge quy dinh & Piéu 315 Bo luat hinh su.

4. Diéu luat quy dinh hai khung hinh phat. Khoan 1 quy dinh hinh phat cdi
tgo khong giam gilf dén ba nam hodc phat 1 (v ba thdng dén ba nam.

Trudng hop phém 161 gy hau qua rdt nghiem trong hodc dic biét nghiém
trong thi hinh phat dugc quy dinh 1a phat ti tir ba nam dén bay nam.

Piéu 340. Téi ngugce dai ti, hang binh

Ngudi nao nguoc ddi ut binh, hang binhi, thi bi phat cdi tao khong giam giit
dén mét nam hodc phat ti tic ba thang dén hai ndm. -

* *

*

-

1. Theo Cong udc Gionevo nam 1949 vé ti, hang binh dugc Nha nudc ta
phé chuifin thi 1 binh, hang binh duge bio dam vé tinh mang, sic khoe, nhan
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pham va danh du. Hanh vi ngugc dai tb, hang binh xam pham ki luat quan doi, 1ap
qudn chién tranh, xam pham chinh séch ti1, hang binh cia Nha nudc ta.

2. Hanh vi nguoc dai thé hién & cic dang khac nhau nhu 1am nhuc (xi va,
méng chiri), dung nhuc hinh (ddnh dap, tra (4n...) td binh, hang binh hoac khong
ctru chita ti1 binh, hang binh bj thuong, bi dau 6m v.v... ”

Néu hanh vi ngugce ddi gay thuong tich hoac chét nguoi thi ngudi pham 6
phai chju trach nhiém vé céc t6i xam pham tinh mang, sttc khoé tuong ting.

3. Toi pham dugc thyc hién véi 16i c6 §.

4. Chii thé cha toi pham 12 ngudi dugc quy dinh tai Diéu 315 Bo luat hinh
S,

Piéu lugt quy dinh hinh phat cai tao khong giam gilt dén mot nam hoac
phat ti tir ba thang dén hai nam.
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CHUGONG XXIV
CAC TOI PHA HOAI HOA BINH, CHONG LOAI
| NGUOI VA TOI PHAM CHIEN TRANH

1. Cic t6i pham dugc quy dinh tai Chuong XXIV BLHS Viét Nam nam
1999 tai bon diéu: tir Diéu 314 dén Dicu 344. Day chinh 1a céc toi pham qudc (€
hoac céc toi pham c6 tinh chat quéc t€ nhung duoc ghi nhan trong phép luat hinh
str quéc gia cba nude ta. Cac O pham quéc t€ 1a cac tdi xAm hai dén su 16n ai
hoa binh va an ninh cba nhan loai. Vi vay, theo Diéu 24 BLHS khong dp dung
thoi higu truy ciru trach nhiém hinh su d6i vdi cdc t6i pham nay.

2. Céc ddu hiéu phap 1y hinh sy chung clia cdc toi pha hoai hda binh, chong
lodi nguci viy 16§ pham chién tranh 1a:

- Khdch thé cia c4c téi pham la doc lap, chli quyén, toan ven linh thé cla
mot qudc gia; ché d6 chinh tri - X3 hoi cha mét qudc gia c6 chu quyén; tinh mang,
siic khoé cuia nhitng ngudi s6ng tai mot khu vuc dan cu; 1oi ich chinh ding cha
mot phong trao-dau tranh giai phéng dan toc.

- Mat khach quan clia céc t0i pham dang binh luan duoc thé hién thong qua
nhimg hanh vi nhu: tuyén truyén, kich dong chién tranh xam lirgc, chudn bi, tién
hanh, tham gia chién tranh xam luge; diét chiing, diét sinh va diét moi trudng
nhién; giét hai dan thudng, ngudi bi thuong, th binh, cudp pha tai san, tan pha cic
noi dan cu, sir dung céc phuong phap hodc phuong tién chién tranh bi cdm; tuyén
m¢, hudn luyén, sir dung linh ddnh thué va lam linh dénh thué. Nhing hanh vi
pham 10i ndy bao gid cling dugc thyc hién dudi dang hanh dong.

Trong sO cdc t0i pham nay, thi t6i phd hoai hod binh, gay chién tranh xam
luge va toi tyyén mo linh danh thué 1a cac 10i pham c6 cdu thanh hinh thic - toi
pham dugc coi 1a hoan thanh ké tir thdi diém nguoi pham toi thyc hién bat ky
hanh vi nao trong s6 nhiing hanh vi dd néu trén day. Hau qua ma toi pham gay ra
khong nhdt thié€t 1a dau hiéu bdt buoc cha CTTP tuong tng, nhung c6 ¥ nghia
trong viéc quy€t dinh hinh phat - hau qud cta 16i pham cang 16n, thi mic do trich
nhiém hinh su ctia ngudi pham t6i cang nang.

- Chil thé cha céc toi pham 12 bt k¥ ngudi nio tix dd 14 wéi 1 1én va ¢
nang luc trdch nhiém hinh su; 14 cong dan Viét Nam, céﬁg dan nudc ngoai hodc
ngadi khong ¢6 qude tich pham 6i trén Linh (hd mirde Cong hoi XHCON Vidt
Nam.
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- Mat chit quan; cde 101 pham 13 déu duge thue hién v6i hinh thie 161 ¢
¥ (duéi dang truc ti€p hoac dang gidn ti€p). Ngudi pham t¢i nhan thiic rd dugc -
hanh vi cha minh la nguy hi€ém cho xa hoi, thay trudc kha nang xay ra (hoac cé
thé xay ra) hau qu-é, nhung mong mudn (hodc ¢6 § thitc dé mic) cho hau qua
cla 101 pham xay ra.

3. V& hinh phat: duy nhat T6i lam linh ddnh thué (khoan 2 Diéu 344) 1a 151
pham rat nghiém trong, con lai tdt ca céc tdi dugc quy dinh tai chuong XXIV déu
la céc t61 pham dac biét nghiém trong. Vi vay, cdc loai hinh phat dugc quy dinh
d6i véi viec thuc hién cdc toi nay 12 rat nghiem khic va bao gém ba loai la: td ¢6
thdsi han, th chung than va tir hinh. |

Piéu 314. Toi pha hoai hoa binh, toi gay chién tranh xam hroc

Ngudi nao tuyén truyén, kich déng chién tranh xdam lugc hodc chudn bi,
tién hanh, tham gia chién tranh xdm lugc nhdam chéng lai doc lap, chit quyén va
toan ven ld@nh tho ciia mot nuéc khdc, thi bi phat ti tir muoi hai ndm dén hai puoi

ndm, tit chung thdn hodc ti hinh.

%

1. Khdch thé cha t6i pham nay 12 hoa binh, an ninh trén pham vi mét khu
vuc ndo d6 (nhu ving Trung Péng, Béc Au, Dong Nam 4, v.v...) hoic trén pham
vi toan thé gidi, cﬁrig nhu doc 1ap, chii quyén, théng nhét va toan ven I1anh thé cla
mdt hay nhiéu nude (can cf quy mé va pham vi chia cudc chién tranh duoc tién
hanh).

2. Mat khdch quan cua t0i pham duoc thé hién & hai hanh vi: pha hoai hoa
binh va gay chién tranh xam luoc.

- Toi phd hoai hda binh dugc thuc hién bing nhiéu hinh thic nhu: gay nghi
ngd, hiém khich hodc mau thuln trong cdc m6i quan hé quoc t€, cdn trd hoat
dong cla 18 chirc, lyc lugng ddu tranh vi hoa binh hodc dan dp cdc phong trao
chong chién tranh phi nghia ciia céc td chirc, luc lugng nay, v.v...

- Toi gay chién tranh xam luge 1a viéc thuc hién mdt trong nhitng hanh vi
sau day: ' \

+ Bing nhiu hinh thifc khdc nhau (& cdc hoi nghi, hoi thio, trude cong
luan, phat biéu trén dai phat thanh hodc v6 tuyén truyén hinh, qua phim, tranh
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anh, 4p phich v.v...) tuyén truyén, c¢d vii hoac kich dong chién tranh xam lugc, tiic
1a vi pham nguyén tic cdm de doa va diing vii Iyc trong quan hé quéc t€ dugc quy
dinh tai Diéu 2 Hién chuong Lién hgp quéc;

+ Chudn bi chién tranh xam lugc nhu: a) 1am cdc cong viéc dé tao ra nhimg
dam bao vé chinh tri, tinh thdn, vat chat cho viéc ti€n hanh chién tranh xam lugc;
b) tao ra nhitng 1y do dé c6 thé ti€n hanh cudc chién tranh xam lugc; ¢) soan thao
ké& hoach quan su; d) tap trung luc lugng vi trang; d) di chuyén lyc lugng vl trang
sat bién gidi quoc gia ndo dé dé chudn bj tdn cong; v.v...

+ Tham gia vdo cudce chién tranh xam luoc ma thong thudmg [ hanh vi cia
nudc thit ba nhu: é) cung cap tién bac, vii khi cho quan dgi clia nuéc di xam tugc;
b) giip d& bing cdc c6 vin quan sy chién ddu cing quéan déi cha nude di xam
lugc; v.v...

3. Chi thé cla toi pham ndy la bat ky ngub'i nao tir da 14 tudi trd 1én vi céd
nang luc trach nhiém hinh su. Thong thudong ho 1& nhitng ngudi ¢6 chitic vu cao
trong b¢ mdy Nha nudc cia qudc gia phdt dong, ti€n hanh chi€n tranh phi nghia
nhur: nguyén thl quéc gia (Téng théng, Vua, Qudc trudng, v.v...), ngudi dimg diu
Chinh phi (Thi tuéng, Chi tich Hdi ddéng Hanh phap, v.v...)-hoac cic tudng linh
s1 quan cao cdp cua céc luc lugng vii trang (Téng tu 1énh quan doi, B6 Trudng
qudc phong, v.v...).

4. Toi pham dugc thyc hién v6i hinh thitc 18i ¢6 ¥ truc ti€p. Ngudi pham
t6i nhan thic duge hanh vi phéd hoai hoa binh, gay chién tranh xam lugc ma
minh thuc hién 12 nguy hiém cho xa hoi, thdy trudc kha nang x4y ra hau qué
cua hanh vi dugc thuc hién. Muc dich pham t6i “chéng lai doc iap, chi quyén
va toan ven lanh thé clia mot nuéc khac” 1a ddu hiéu bat bugc ciia CTTP nay.
Nhu vay, hanh vi tién hanh chién tranh chinh nghia (di dugce ti€n hanh dudi bat
ky hinh thiic nao) dé tr bdo vé minh clia qudc gia bi xam dugc, chéng lai chién
tranh xam lugc khong phai 1a toi pham.

5. Hinh phat: Diéu luat quy dinh mét khung hinh phat 1a phat td tir mudi hai
nam dén hai muoi nam, ti chung than hodc tir hinh.

Diéu 342. 'T'0i chong loal ngudi

Nguoi ngo trong thot binh hay trong chién tranh ma cé hanh vi tiéu diét
hang loat dan cu ciia mét khu viec, pha huy ngudn soéng, phd hoai cubc séng van
hod, tinh thdn ciia mot nudc, lam ddo 1én nén tdng cia mot xd hoi nham phd hoai
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xd hoi dé, ciing nhuw c6 nhitng hanh vi diét chung khdc hode nhitng hanh vi diét
sinh, diét moi truong tu nhién, thi bi phat i tix mudi ndm dén hai muoi ndm, i
chung than hodc tit hinh.

%

1. Khach thé cia t6i pham nady bao gdm nhiéu nhém quan hé dugc bao ve
bang phép luat hinh su qudc t&€ ma phdp luat hinh sy qudc gia cua Viét Nam ciing
thira nhan 1a “dan cu cia mot khu vuc, nguon sdng, cudc song van hod, tinh thin
cha mot nude, nén tang cha mot xa hoi, ciing nhu ¢6 nhitng hanh vi diét ching
khéc hoac nhiing hanh vi diét sinh, diét méi truong tu nhién”. -

2. Mat khach quan cta téi pham. Toi chong loai ngudi thuc chit bao gom
nhiéu t6i pham khac nhau ma truéc hét do 1a 6i diét ching, ciing nhu cic 16i
pham khdc chéng nhéan loai.

- Toi diét chung thé hién & nhimg hanh vi nhdm hay diét toan bg hoic timg
phidn mét nhém ngudi cha dan toc, ching toc, sdc toc hay t6n gido nao dé nhu: a)
Tan sét (giét) cic thanh vién cla nhém nguoi ay; b) Gay nén thuong tich nghiém
trong hodc su r6i loan vé tri tué (tinh thin) nghiém trong cho céc thanh vién clia
nhém ngudi 4y; ¢) C6 ¥ ¢6 du muu tao ra cic diéu kién s6ng nham hay diét toan
bo hodc timg phdn vé thé xdc nhém ngudi ay; d) Dung cédc bién phdp nham ngan
chan viéc sinh dé (riét sdn) clia nhém ngudi 8y; d) Chuyén giao bing bao luc
nhimng tré em tir nhém ngudi nay sang nhém ngudi khac.

- Toi pham khac ch6ng loai ngudi thé hién & cac hanh vi: a) tan sat (giél
ngudi), b) hily diét; c) bit 1am no 1&; d) day ai hoac di dan bing bao luc; e) giam
vao til hoic tudc ti; do than thé mét cich da man vi pham cdc chudn muc co ban
cha luat phdp qudc t&; f) tra tan; g) hi€p dam, bt 1am né 1¢ tinh duc, cudng biic
mai dam, cudng biic mang thai, cudng buc triét sadn hodc ciac hinh thitc bao luc
tinh duc nghiém trong khdc tuwong ty; h) truy bic riéng (nguogc dai) bat ky mot 1ap
thé hay nh6m ngudi nao hoac déng héa ho vi céc 1y do vé chinh tri, sic toc, dan
toc, chiing toc, van hoa, gidi tinh hoac vi cdc 1§ do khdc ma theo phdp luat quoc 1€
la khong thé chap nhan dugc; i) 1am mat tich ngudi bang bao luc; j) 16i apacthai
(phan biét chiing t6c); k) cdc hdnh vi v6 nhan dao khdc tuong v cd ¥ gy ra
nhimg dau dén manh hoac nhimng thuong tich nghiém trong hay thiét hai nghiém
trong cho-stfc khoe vé mat tinh thdn hoac thé xac. '
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- Diét sinh (biocid) 14 hanh vi hiy hoat su s6ng cua sinh vat trén pham vi
mot khu vire, viing, 1anh thd hay qudc gia nao dé.

- Diet moi truomg tu nhién, goi 1dt 1a diét moi Lrudng (ckocid) 1 hanh vi pha
hiy hoai méi trudng nhién nhién 1am mat di sy can bang sinh #hai cha cic yéu 1o
tao thanh moi trudng nhién nhién, lam ddo 16n nhing diéu kién cla su séng wr
nhién coa tat ca sinh vat (ngudi, dong vat va thuc vat) dan dén két qua cudi cling
12 su sGng bi hay diét.

3. Chii thé chia t6i pham nay 14 ngudi tir &b 14 twdi ud len c6 nang luc trach
nhiém hinh su. Thong thudng d6 1a ngudi ban hanh chi thi, quyét dinh hoac ménh
lénh chéng nhan loai hay c¢& ¥ thuc hién thuc hién chi thi, quyét dinh hodc ménh
lénh do.

4. T6i pham dugc thyc hién véi hinh thic 16i ¢6 ¥ truc ti€p. Ngudi pham t6i
nhan thic rd hanh vi pham t6i ciia minh Ia nguy hiém, thay truéc kha nang xay ra
hau qua cla hanh vi va mong muén cho h4u qua dé xay ra.

5. Biéu luat quy dinh m6t khung hinli phat th 12 phat th tir mudi nAm dén
hai muoi nam, tb chung than hodc tir hinh.

Diéu 343. Toi pham chién tranh '

Nguoi nao trong thoi ky chién tranh ma ra lénh hodc truc tiép tién hanh
viéc giét hai dan thuong, nguoi bi thuong, tit binh, cudp pha tai sdn, tan phd cdc
noi dan cu, sit dung cdc phuong tién hodc phuong phap chién tranh bi cam, ciing
nhi 6 nhitng hanh vi khdc vi pham nghiém trong phdp ludgt qtié'c 1€ hodc cac diéu
udc quoc 1€ ma nuéc Cong hoa x@ hdi chu nghia Viét Nam ky két hodc tham gia,
thi bi phat tit tie muot ndm dén hai mioi ndm. tii chung than hodc tie hinh.

t

*

*

1. Khach thé cba 16i pham 12 an todn cd nhan, tinh mang, sic khoé cla
dan thuong, ngudi bi thuong, i binh, tai san sinh hoat binh thudng cla cdc dia
di€m dan cu noi dién ra chién sy, cling nhu cdc quy dinh é_ﬁa phdp luat quoc té
vé cam s dung cidc phuong tién, phuong phap ti€n hanh chién tranh.

2. Mat khich quan ciia t6t pham thé hién & hanh vi vi pham nghiém (rong
bon Cong udc Gionevo nam 1949 ma Viét Nam tham gia la: 1) Cong udc vé bao
v¢ thudng dan trong thoi gian chién tranh (Diéu 147); 2) Cong udc vé doi xir vor
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ti binh (Diéu 130); 3) Cong udc vé bao vé thuong binh va bénh binh trong cic
quan doi thudng tryc (Di€u 50) va, 3) Cong udc vé bao vé thuong binh, bénh binh
va nhitng nan nhan bi dam tiu trong cdc don vi cia hai quan & ngoai hién (Diéu
51).

Nhu vay, t6i pham chién tranh 1a hanh vi xdm pham dén con ngudi va tai
san duge bdo vé bang cdc quy dinh ciia Cong udc Gionevo nhu: 1) Co ¥ tan sit; 2)
Tra tdn hodc d6i xir vo nhan dao, ké ca cic thi nghiém vé sinh hoc; 3) Hily hoai va
chi€m doat trai phép, bira bdi va vdi pham vi 16n tai san khong cén thiét cho quan
doi; 4) Bat cic con tin; 5) Ca ¥ tdn cong thuong dan cling nhu cdc nhan vién dan
su khong trure ti€p tham gia vao cdc hoat déng quén su; 6) cd ¥ tin cong cic cong
trinh dan su - cac cong trinh khong phai 12 cic myc tiéu quan su; v.v...

3. Chi thé cta t0i pham la ngudi tir dG 14 twdi tr& 1én ¢é nang luc trach
nhiém hinh su. Thong thuong d6 1a nhilng ngudi ¢b chirc vu khic nhau trong
gubng miy chién tranh phi nghia, ¢ quyén ra iénh ti€n hanh hoac tyc tiép
tién hanh mot trong nhitng nhimg hanh vi pham t6i néu trong CTTP co bin
duoc quy dinh tai Diéu 343 BLHS nam 1999.

4. Toi pham nay duogc thuc hién véi hinh thic 18i ¢6 ¥ (truc tiép hodc gidn
tiép). Ngudi pham t6i nhan thitc 13 hanh vi do minh thyc hién 14 nguy hiém cho
xa hoi, thdy truéc kha nang xay ra hau qua ctia hanh vi pham t6i va mong mudn
hoic c6 ¥ thitc dé€ mic cho hau qua dé xay ra.

5. Diéu luat quy dinh mét khung hinh phat 12 phat th tir mudi nam dén hai
mudi nam, ti chung than hodc tir hinh.

Piéu 344. Téi tuyén mo linh danh thué, toi 1am linh danh thué

[. Nguoi nao wuyén mo, hudn luyén hodc sit dung link ddnh thué nhdam
chong lai mot nuoc ban cua Viét Nam hodc mét phong trao gidi phong dan téc,
thi bi phat ta tie muoi ndm dén hai muoi nadm hodc tis chung thdn.

2. Nguoi nao lam link ddnh thué, thi bi phat i tir ndm ndm dén nui lam

283



1. Khdch thé cda hai t0i pham 1a doc lép, chi quyén, toan ven lanh tho
clla mot nuéc ban clia Viét Nam, ciing nhu su t6n tai, phdt trién ca mot hay
nhiéu phong trao giai phéng dan toc.

2. V& mat khich quan, diéu luat quy dinh hai 16i: Toi tuyén mo linh ddnh
thué va Toi lam linh ddnh thué.

- T6i tuyén mo linh dénh thué (duoc thé hién bang viéc tuyén chon, hudn
luyén, sir dung linh danh thué) 1a hanh vi xaim pham hay de doa xam pham chong
lai doc 1ap, chlr quyén, toan ven 1anh thd cia mot nudc ban cba Viét Nam - nudc
tuy c6 thé c6 ché do chinh tri-xa hoi khdc Viét Nam nhung c¢6 quan hé hitu nghi
mat thiét véi Viét Nam hodc xam pham hay de doa xam pham chdng lai su (6n
tai, phat trién cila mot hay nhiéu phong trao giai phéng dan toc.

- Téi lam linh danh thué 1a hanh vi tham gia vdo xung dot vii trang & quoc
gia bi xam lugc hoac tham gia vao viéc dan 4p sy tn tai, phat tri€n cha mot hay
nhi¢u phong trao giai phéng dan tdc nao dé.

3. Chii thé cha ci hai 161 pham 12 npudi tr db 14 Wi ud 1én ¢é nang luc
trach nhiém hinh sy. ‘

4. Toi pham dugc thuc hién véi hinh thic 18i ¢ § truc ti€p. Nguoi pham
16i nhan thic ré duge hanh vi pham t6i clia minh 13 nguy hiém cho xa hoi, thay
trudc kha nang xdy ra hau qua cia hanh vi do minh thuc hién va mong mudén
cho hau qua dé xay ra.

Muc dich ciia i pham dugc quy dinh trong Diéu luat - “nhim chéng lai
nudc ban cha Viét Nam hodc mot phong trao gidi phéng dan t6c” - 1a ddu hiéu
bt budc cha ci hai CTTP co ban twong tng véi hai téi dang binh luan.

5. Diéu luat quy dinh hai CITP tuong éng véi khung hinh phat tai hai
khoan:

- Khoan | quy dinh phat tb iy mudi ndm dén hai muoi nam hodc 1 chung
than d6i v6i Toi tuyén mo linh d4nh thué;

- Khoan 2 quy dinh phat ti tir nam nam dén mudi lam nam dp dung doi véi
Toi 1am linh dénh thué./. '
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