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Tom tSt 
Diiu i 8.14.4 eda Hiip dinh CPTPP thiit Up nghia vu: Toa dn khi xac dfnh khodn 
b'di thuPng thiit h^i di d'in bit cho tdn thdt ma chA thi quyin phdi gdnh chfu do hanh 
vi xdm phsm quyin sd hUu tri tui (SHTT) do ngU'oi xdm pht}m da thUc hi^n khi biit 
hode CO ca sd hpp ly di biit v'i hanh vi xdm pham, phdi xem xe't bdt ky cdch tinh gid 
tri hpp phdp nao do chd thi quyin dua ra, trong do c6 thi bao gdm lpi nhu4n bi mdt, 
gid tri eiia hang hoa ho4c dich vu bi xdm pham tinh theo gid thi tru'ang, ho4c theo gid 
hdn le dupc d'i xudt. 

Died cdn cd xac dinh sU c'dn thiit cUng nhu mUc dd sda ddi quy dinh Lu4t SHTT 
ndm 2005 (sda d6i, hS sung ndm 2009) theo hudng bS sung thdm quy'in xem xet cdc 
cdch tinh gid tri hpp phdp do chd thi quy'in dua ra ciia Toa dn khi quyit dinh mUcbdi 
thubng thiit h^i do hanh vi xdm phi}m quyin SHTT, viic phdn ti'ch, ddnh gid thuc 
trang quy dinh Ludt SHTT nam 2005 vi vdn di nay la viic ldm can thiit. 

Tix khoa: sd hUu tri tui, thiit hai tdi sdn, thiit h^i va b'di thu'Ong 

Abstract 
According to Article 18.74.4 ofthe Comprehensive and Progressive Agreement 
for Trans-Pacific Partnership (CPTPP), when estimating the compensation award 
to compensate the damages that the while had to suffer from an infringement, on 
the condition that they know or have reasonable grounds to know about infringing 
activity, the court must examine any possible ways to calculate the estimated value 
that the plaintiff brought to attention, which might include the lost profits, the 
value ofthe goods and services ihat were infringed based on the market value or 
the book value suggested. 

In order to have a basis to estimate the necessity as well as the appropriate level 
of adjustment of Vietnam's 2005 InteUectual Property Law (adjusted and added 
in 2009) in the direction of adding court authorities regarding the consideration of 
the different calculations ofthe legal compensation value that the plaintiff suggested 
when deciding the level of damages, the application of Vietnam's 2005 Intellectual 
Property Law must be analyzed and examined. 
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Cac cam ket vfe SHTT dupc thie't lap tai Chupng 18 Hiep dinh 
CPTPP bao gbm 04 nhbm sau: cam kbt chung; cam ke't vh cic 

tieu chuin bao hb quy^n SHTT; cam k^t vfe mbt sb san ph im SHTT 
dac thu va cac k^t hfen quan tbi thUc thi quyfen SHTT.^ 

Vfe tinh cha't, cac cam kfe't vfe thuc thi quyfen SHTT trong Hiep dinh 
CPTPP dupe danh gia c6 mflc db yfeu c^u cao, khit khe va nghidm khic 
hPn cac cam kfe't qubc tfe eflng hnh vflc ma Vifet Nam da ky ke't.^ 

Dbi vbi bbi thflbng thifet h^i, cae cam kfe't ve thflc thi quyfen SHTT 
hfen quan dfen each tuih gia tri trong vifec quyfet djnh bbi thUbng thifet 
hai; th im quyfen efla Tba an trong vifec yfeu elu ben thua kifen phai thanh 
toan eho bfen thing kifen; nghia Vfl bbi thflbng thifet hai do lam dyng 
thu tuc bao ho quyen SHTT; nghia vu cUa cP quan hai quan trong vifec 
eung elp thbng tm cho chfl thfe quyfen; nguyfen tic hpp ly trong vifec xac 
dinh mflc phi tifen hanh cae thfl tuc Hfen quan dfe'n quyfen SHTT. 

Lifen quan dfen cich ti'nh gia tri tbn that khi quyfe't dinh mflc bbi 
thflbng, Difeu 18.74.4 cua Hifep d|nh CPTPP quy djnh nhfl sau: "Toa 
dn khi xde dinh khodn b'di thudng thiit h^i di' din bii cho td'n thdt md chti thi' 
quyin phdi gdnh chiu do hdnh vi xdm phpm quy'in SHTT do ngubi xdm ph0.m 
dd thuc hiin khi biit hode co co sd hpp l^ di biit diiu dd, phdi xem xet bdt fe}/ 
cdch ttnh gid tri hpp phdp ndo do chii thi quy'in dua ra, trong do co thd bao g'dm 
lpi nhudn bi mdt, gid tri ciia hdng hoa hode dich vu bi xdm phpm tinh theo gid 
thi tru'ong, hope theo gid bdn le dupc di xud't". 

Nhom cam kit chung. Nhom nay bao gbm cic cam k^ vfe vi$c gia nhip cac c6ng tide v6 SHTT 
duoc h?t ke (Vî t Nam dutjc hudng iij trinh 2-3 nam tiiy vao cflng Udc); vS cac nguyen tSc 
chung nhu doi xiS qudc gia, niinh bach; va vfe cac vifn dfe khac nhU hOp tac gida cac mfdc ky 
k& CPTPP nong bao ve quyen SHTT. 
Ntidni cdc cam kit vi cdc lidu chudn bdo hd quyen SHTT: CPTPP bao gbm cac cam kfit v^ a&u 
chuin bao hg ddi vdi ph^n ldn cac loai tai san SHTT nhU nhan hi§u thUdng mai, sang ch^, 
quyen tac gia, ki^u dang cflng nghi?p, bi mJt kinh doanh, chi ddn dia ly. Cac tieu chuan cua 
CPTPP dya tren va trong nhi6u trUbng hpp la cao hcJn so vdi cac tieu chudn tuong ilng ciia 
Hiep dinh vfe cac khia c^nh thuong m^ ciia quyen SHTT ciia WTO (Hiep djnh TRIPS). 
Nhom cdc cam kit vi jii()t sd sdn phdm SHTT d4c thU: Ben canh cac tieu chudn chung dfli vdi cac 
nhdm tai san SHTT, CPTPP cdn bao gbm cac cam kft rieng vfe mdt sd logi san pham SHTT 
d5c thti nhu dtlijc pham, ndng hda pham, gidng ciy trong, cac van dfe SHTT thu<)c linh v\(c 
cbng ngh$ thbng tin (tin hifeu v$ sinh, cac cflng cy bao mJt, trich nhi^m ctia nha cung c3̂ p 
dich vu mang...). Xem- http://\vww.tningtamwto.vii/upload/files/fta/174-da-ky-ket/175-
cptpp-tppll/177-noi-dung-hiep-dinh/Tom%201uoc%20CPTPP%20-%20Van%20kien,pdf, 
truy cap 12/05/2019. 

Miic db yfeu ĉ u cao, tinli chSt khSt khe v^ nghiem khSc ciia Hiep djnh CPTPP cd cĥ  nhSn 
thay qua cac bi^n phap nhU' thyc thi ngay Ijp tUc d bifen gidi hoac trong cac hoat d^ng >aift 
nh|p kh^u ddi vdi hang hda gii mao nhSn hi?u hojc sao chep liu quyfen tac gi4, cho phep 
cac CO quan ihyc thi ducjc diyc hi§n chfe iti xil phat ngay lap tiic ma khbng phai dpi chii th^ 
quyfen yeu c^u; ap dyng cac chfe tai cd n'nh ran de ddi vdi hanh vi gii mao nhan hi^u. yfiu cUu 
vfe chanh toin phi va chi pb' toa an. Day chfiih la di^m khac bi^t ldn giaa CPTPP vdi h^u hfet 
hiep dmh thuong mai ty do (FTA) kliic (ph^n ldn cac FTA dfeu dya vao mile trJin cua Hifip 
dinh TRIPS ma chiing ta da dam bao). 

http:///vww.tningtamwto.vii/upload/files/fta/174-da-ky-ket/175cptpp-tppll/177-noi-dung-hiep-dinh/Tom%201uoc%20CPTPP%20-%20Van%20kien,pdf
http:///vww.tningtamwto.vii/upload/files/fta/174-da-ky-ket/175cptpp-tppll/177-noi-dung-hiep-dinh/Tom%201uoc%20CPTPP%20-%20Van%20kien,pdf
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Quy djnh nay d|t ra hai v in dfe can co sfl phin tich, danh gil dbi vbi 
Luat SHTT Vifet Nam nam 2005. 

Thfl nhat, quy dinh phap luat Vifet Nam vfe cich tinh gia tri tbn 
that thflc tfe khi quyfet dinh bbi thflbng thifet hai do hanh vi xam pham 
quyfen SHTT da tinh dfe'n bi t ky each tinh gil tri hpp phap nao do chfl 
thfe quyfen dfla ra hay chfla? 

Thfl hai, cac cich ti'nh gia tri tbn thit thflc tfe khi quyfet dinh bbi 
thfldng thifet hai do hanh vi xam pham quyfen SHTT theo phap lu^t 
SHTT Vifet Nam cb dfla theo gia thi trflbng, ho5c theo gia b in le dupc 
dfe xult hay chua? 

1. Lofii lunh gia tri la can cii xac dinh mflc dd tdn th^t thyc t^ khi 
ain dinh muic bbi thubng theo quy dinh phap luat sd hUu tri tue 
Viet N a m 

Trach nhifem bbi thudng thifet hai do hanh vi xam phg-m quyfen 
SHTT phat sinh trfen dfla trfen elc yfeu tb:^ 

- Thifet hai; 
- Hanh vi xam pham quyen SHTT; 
- Quan hfe nhan qua gifla hanh vi xam pham quyfen SHTT va thifet 

hai gay ra. 
Trong bbi thflbng thifet hai (BTTH) do hanh vi xam pham quyfen 

SHTT, yfe'u tb Ibi ehfla bao gib dflpc quy dinh nhfl can cfl phat sinh 
trach nhifem bbi thflbng thifet h^i, ngay ca khi Bb luat Dan sfl (BLDS) 
nam 2005 quy dinh Ibi la can cfl kh6ng thfe thife'u lam phat sinh traeh 
nhifem bbi thflbng. Vai trb efla yfefl tb Ibi efla hanh vi xam phsim quyfen 
SHTT dflpc quy dinh trong cac hfe thbng phap luat cb sfl "dam, nhat"* 
khac nhau nhflng deu c6 chung mbt dac difem: yfeu tb Ibi la can cfl xac 
dinh mflc db thiet hai. 

Thifet hai dflpc quyfen yfeu cUu bbi thflbng do hanh vi xam 
pham quyfen S H T T , bao gbm thifet h^i vfe vat ch i t va thifet hai vfe 

Lujt SHTT nim 2005 khdng cd quy djnh trye tiep vfe can c^ phat sinh trach nhiem bbi 
thudng thi^t hai do hanh vi xAm ph^m quyfen SHTT Tuy nhifen, xet vfe bdn chi:t phip ly. 
quyfen SHTT cOng h mbt loai quyfen dSn sy nfen can cd phat sinh trich nhicni bbi thubng 
thifet h?i do hanh vi xdm pham quyfen SHTT cQng dua trfen cin cii phat sinh trich nhiem bbi 
thudng thift hai ngoai hop dbng. Vdi ly do nay, can cU phat sinh trach nhifem bbi thubng thifet 
h î do hanh vi xam pham quyen SHTT cd thfe xac dinh theo khoan 1 Difeu 584 Bd lujt Dan 
su (BLDS) nam 2015 va theo khoan 2 Difeu 198, khoan 1 Difeu 199 Luat SHTT nam 2005. 
Dmh Thi Mai Phuong, "L6i trt>ng trich nhi^m bdi thubng tjuijt hai ciia phip lû C vfe sd hflu 
cbng nghifp eda Vift Nam va mdt sd nydc trfen thfe gidi", T?p chi Nha nUdc va Phdp ludi, sd 
1, 2008. Trong bai vifet nay, tac gia da nfeu quy djnh phip lujt ciia Nh^t Ban. Trung Qudc 
vfe thSm quyfen eda Tda an trong vifec giam miic bbi thudng ci.n cil trfen miic dd, ti'nh chft 
ldi. Ddi vdi phap lujlt ciia Hoa Ky va phip lujt ciia Phap, 16i la can cil phit smh trach nhifem 
BTTH gian tifep. 



110 TAP CHi KHOA HQC P H A P LY VigT NAM S6 06(127)/20l9 

tinh th^n.^ Mflc db thifet hai, theo khoan 2 Difeu 204 Lu | t SHTT 
nam 2005, dflpc xac dinh dfla trfen tbn th i t thflc tfe cd thfe ti'nh dfldc 
thanh tifen ma chfl the quyfen S H T T phai chiu do hanh vi xam 
pham quyfen S H T T gay ra. 

Phap luat vfe SHTT khdng dinh nghia tbn thit thflc tfe nhflng quy 
d;nh cae dau hifeu nhan difen tbn tha't thflc tfe. Cu thfe, dfe dUpe coi la tbn 
tha't thflc tfe, tbn that ma chfl sb hflu quyfen S H T T dang phai ganh chju 
phai thba man ddy di\ cic da'u hifeu sau:^ lpi ich v^t chat hojc tinh th'an 
la cb thflc va thuAc vfe ngubi bi thifet h?ii; ngubi bi thifet hai eb kha nang 
dat dupe lpi ich nbi trfen; cb sU giam sflt hoac ma't lpi ieh eda ngUbi bi 
thifet hai sau khi hanh vi xam pham xay ra so vbi kha nang dat dUdc Ibi 
i'eh do khi khbng c6 hanh vi xam pham va hanh vi xam pham la nguyfen 
nhan trflc tife'p gay ra sfl giam sUt, mi t lpi ieh db. 

Nhfl vay, thifet hai thflc tfe do hanh vi xam ph^m quyfen SHTT thfe 
hifen dfldi dang tbn that thflc tfe dflpe do lubng bang mUe db giam sut gil 
trf ho$c bj ma't lpi ich tinh dflpc thanh tifen eua quyen SHTT dfldc bao 
hb vao thbi diem quyen SHTT bl xam pham. 

Dfla trfen mflc db tbn that thfle tfe', ap dung Difeu 205 Lult SHTT 
nam 2005, Tba an sfe lua ehpn cSn cfl an dinh mfle bbi thflbng phfl 
thupc vao vifec chu sb hflu co xae dinh dflpc mUc thifet hai hay khbng. 

Trflbng hpp thfl nha't, khi chfl sb hflu kh6ng xae dinh dflpc mflc 
thifet hai, Tba In se quyfet dinh mflc bbi thubng nhflng kh6ng qua nam 
tram trifeu dbng. 

Trfldng hpp thfl hai, khi ehu sb hflu xae dinh dflpc mflc thifet hai, 
Tba an se thflc hien a'n dinh mflc bbi thflbng dfla trfen tlnfet hai thflc tfe 
theo mbt trong cic can efl sau day: 

- Tbng thifet hai vat chit tinh b'ang tifen cdng vdi khoan ldi nhuan 
ma hi ddn da thu dflpc do thflc hifen hanh vi xam pham quyfen SHTT, 

Thiet hai tmh thin ehi ap dung ddi quyfen tic gia, quyfen hfen quan, quyfen sd hOu cflng nghif p 
ddi vdi sang chfe, kieu ding cbng nghifep, thifet kfe bd tri, gidng cay trbng va bao gbm bao gbm 
cac tdn thil ve danh dy, nhin p h ^ , uy tin, danh tifeng va nhCng tdn thit khac vfe tmh th^n 
giy ra cho tac gii ciia tac pham van hgc, nghf thu^t, khoa hpc; ngUtsi bieu difen, tic gii ciia 
sang chfe, kieu ding cflng nghif p, thifet kfe bd tri, gibng ciy trbng 
Khoan 2 Difeu 16 Nghi djnh sd 105/2006/ND-CP ngay 22/9/2006 ciia Chi'nh phd quy dinh 
chi nfet va hudng din thi himh mOt sd dieu ciia Lu|t SHTT vfe bao vf quyfen sd hflu tri tue va 
quan ly nha nUdc vfe SHTT, cd hifeu lye kfe tti ngay 21 thing 10 nam 2006, duoc siia ddi, bd 
sung bdi Nghi dinh sd 119/2010/ND-CP ngiy 30/12/2010 eda Chinh phu sda ddi, bd mng 
mflt sd difeu ciia Nghj dinh sd 105/2006/ND-CP n^y 22/9/2006 ciia Chinh phu quy dinh 
chi tife't va hudng dan thi hanh mflt sd difeu ciia Lu^t SHTT vfe bao vf quyfen SHTT va quan 
ly nha nudc vfe SHTT, cd hieu lye kfe tti n^y 20/02/2011. Doan 1.3 Difeu 1 Myc 1 Phan B 
Thbng tu hfen ti-ch sb 02/2008/TTLT-TANDTC-VKSNDTC-BVHTT&DL-BKH&CN-
BTP ngay 03/4/2008 vfe vifec hudng dan ap dyng mflt sd quy dinh cua phap lujt trong vifc 
giai quyfet cac tranh chip vfe quyen SHTT tai Tda an nhin din 
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nfe'u khoan lpi nhuin bi giam sut efla nguyfen ddn chUa dfldc tinh vao 
tbng thifet h ^ vat chit. 

- Gia ehuyfen giao quyfen sfl dung dbi tfldng S H T T vdi gia dinh bi 
ddn dfldc nguyfen ddn chuyfen giao quyfen sfl dung db'i tflpng db theo 
hpp dbng sfl dung dbi tflpng SHTT trong pham vi tflPng Ung vbi hanh 
vi x im ph^m da thflc hifen. 

Tbng thifet hai v^t chit theo dinh nghia tai difem a khoan 1 Difeu 
204 Luat SHTT nim 2005 se dflpc xac dinh bing gil tri: 

- Tbn tha't vfe tai san; 
- Mflc giam sflt vfe thu nhjp, lpi nhu§n; 
- Tbn thit vfe cd hbi kinh doanh; 
- Chi phi hdp ly dfe ngan chan, khic phue thifet hai. 
- Tbn thit tai san Iai dfldc xac dinh theo mbt trong cac gia tri: 
- Gia chuyfen nhflpng quyfen sb hflu hoac gil chuyfen giao quyfen sfl 

dung dbi tflpng quyfen SHTT; 
- Gil tri gbp vbn kinh doanh bang quyfen SHTT; 
- Gil tri quyfen SHTT trong tbng sb tai san efla doanh nghifep; 
- Gia tri d^u tfl cho vifec tao ra va phat trifen dbi tfldng quyfen 

SHTT, bao gbm cac chi phi tife'p thj, nghifen cflu, quang clo, lao dbng, 
thufe" va eac chi phi khae. 

JVIfle giam sflt vfe thu nhjp, lpi nhuan c6 thfe xic dinh bang sfl giam 
sflt thu nhap, lpi nhuan eda chu sb hflu hoac bang lpi nhuan ma ngflbi 
x im pham thu dflde tU hanh vi xam pham va dflpc quy dinh tai diem a 
khoan 1 Dieu 204 Luat SHTT, Dieu 18 Nghi dinh sb 105/2006/ND-
CP n ^ y 22/9/2006 cua Chinh phu quy dinh chi tife't va hfldng din thi 
hanh mbt sb difeu cua Luat SHTTvfe bao vfe quyfen SHTTva quan ly nha 
nfldc vfe SHTT, dflpc sfla dbi, bb sung bbi Nghi dinh sb 119/2010/ND-
CP ngay 30/12/2010. 

Nbi dflng difeu chinh eda cac quy dinh nay gbm hai vin dfe: 
- Quy dinh loai hinh thu nhap, ldi nhujn thubc ph^m vi eac gil tri 

la can efl xic dinh mflc db tbn that thflc tfe va In dinh mflc bbi thubng. 
- Quy dinh cac can cfl cho phep xac dinh mde giam sflt lpi nhuan, 

thu nhap. 
Thfl nhat, vfe loai hinh thu nhap, loi nhuan, quy dinh phap luat In 

dinh danh muc dbng vdi ba loai: 
- Thu nhap, lpi nhuan ma ngflbi bi thifet hai thu dflpc do sd dung, 

khai thac true tife'p dbi tUpng quyfen SHTT.Vi du: Chd sb hflu sang ehfe 
san xult san phim dudc bao hd theo quy dinh t^i difem a khoan 1 Difeu 
124 eua Lujt SHTTva ban san ph im db thu lpi nhuan. 

- Thu nhap, ldi nhu in ma ngflbi bi thifet hai thu dflpc do eho thufe 
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dbi tflpng quyfen SHTT (la ban gbe hoac ban sao tac ph im difen anh, 
chfldng trinh may t]nh).Vi dfl: Chu sb hflu quyfen tac gia dbi vbi tac 
ph im difen anh hoae chfldng trinh may tinh thflc hifen quyfen tai san quy 
dinh tai difem e khoan 1 Difeu 20 cua Luat SHTT eho thufe ban gbe hoac 
ban sao tae pham difen anh, chudng trinh may tinh va dupc nhjn tifen 
thfl lao, elc quyen ldi vat chit khac efla tb chflc, ca nhan du6c thufe ^^^ 
ph im difen anh, chUPng trinh may tinh db. 

- Thu nhap, ldi nhujn ma ngubi bi thifet hai thu dupe do chuyfen 
giao quyfen sfl dung dbi tupng quyfen SHTT. Vi du: ChU sb hflu sang 
chfe ky hdp dbng chuyfen quyfen sfl dflng sang chfe' eho phfep ca nhJn, tb 
chflc khac sfl dung sang che va dflpc nhjn khoan tifen chuyen giao quyfen 
sfl dflng sing chfe theo thba thuan. 

Vbi nhflng quy dinh nfeu trfen cb thfe khang dinh m^c dfl Lujt 
SHTT nam 2005 khong eb cym tfl trflc tife'p ghi nhjn "mpi gia tri" 
hpp phap deu c6 thfe la can cfl xae dinh mdc tbn tha't nhflng thflc chit 
cic gia tri dflpc ghi nhan trong Luat S H T T Vifet N a m dfeu dfla tren 
nhflng phflpng thUc sfl dung hpp phap quyen S H T T trong dau tfl, 
kinh doanh thfldng mai. Sfl khac bifet efla quy dinh ghi nh jn gia tri 
(can cfl) khi tinh bbi thfldng theo Lujt SHTT nam 2005 so vbi nghia 
vu theo Difeu 18.74.4 eua Hifep dinh CPTPP ehd yfe'u b kf thuJt lap 
phap. Dieu 205 Luat S H T T nam 2005 nhfl da nfefl cd thfe dan den 
each hifeu ring quy dinh nay chi trao cho Tba an hai can cfl la tbng 
thifet hai vjt chit va gia chuyfen giao quyfen S H T T dfe xac dinh gia tri 
quyfen SHTT khi an dinh mflc bbi thflbng. Hdn thfe nfla trong tbng 
thifet hai vat chit dflpc do Iflbng bang tbn thi t thflc tfe da bao gbm gia 
tri chuyfen giao quyfen SHTT. Trflbng hpp nguyfen ddn xac dinh mUe 
bbi thfldng theo tbn tha't thflc tfe, nhflng khdng xae dinh dupe gia tri 
chuyfen nhudng quyfen S H C N thi loai hinh tbn that tai san nay se bl 
lo?i khbi ban kfe khai thifet hai yfeu elu bbi thubng. Ngupc l^i, nfe'u 
trong tbng thiet hai, nguyfen dpn eb du chflng cfl yfeu cau bbi thflbng 
tbn that tai sin bao gbm gia tri chuyfen giao quyfen SHTT, thi viec ap 
dflng can eU gil chuyfen giao quyfen SHTT nhfl mbt can efl doe lap thfl 
hai cung xem nhfl khdng can thife't. 

2. Tinh ch&t each tinh gia tri tdn th&t thuc t4 khi xac dinh mflc bbi 
thflbng theo quy dinh phap luat s6 hflu tri tu6 Viet N a m 

Cae each tinh gil tri tbn thi t thfle tfe khi quyfet dinh bbi thudug 
thifet hai do hanh vi xam pham quyfen SHTT theo phap luat SHTT 
Viet Nam cb dfla theo gia thi trfldng, hoac theo gia ban lfe dugc dfe 
xul t hay chfla? 
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Dbi v6i quyfen SHTT, vifec xac djnh gia trj quyfen phflc vfl cho cic 
muc dich mua, ban, chuyfen nhflpng, thfe chip, hdp nhat, sap nhap, gbp 
vbn, phan chia ldi nhujn dupc thflc hifen bang dinh gia. 

Dinh gil quyfen SHTT khbng dbng nhi t vbi giam djnh SHTT 
(hay sb hflfl cbng nghifep) va xac dinh gia. "Gid thu'ong dupc dinh nghia 
la nhttng gl ngu'ai mua san sdng chi trd trong mdt giao dich hinh thubng cdn cti 
trin gid tri ctia hdng hoa. Gid tri Id mdt thudt ngti trUu tupng, nhung co chdt 
lupng xde dinh md viic tinh todn duac difa trin mdt hi thdng cdc phuang phdp 
vd nguyin tac dupc kHm tra theo trinh tid. Noi cdch khde, viic dinh gid tdi sdn tri 
tui CO thd dnh hudng din gid ctia mdt tdi sdn tri tui, nhung diiu ndy khdng nhdt 
thiit gidng nhu viic xde dinh gid cho sdn phdm. Viic xde dinh gid cho sdn phdm 
thucing hi dnh hudng hdi rdt nhiiu ydu td nhu thbi gian, nhu cdu. If do hdn vd 
ky ndng dam phdn ctia cdc bin cd liin quan" ? Van ban trflc tifep dieu chinh 
dinh gil tai san SHTT hifen nay la Thdng tfl sb 06 /2014 /TT-BTC ngay 
07/ 1/ 2014 ban hanh tifeu chuin th im dinh gil sb 13 db'i vbi tai san vb 
hinh phuc vu eho cic mflc dich bao gbm: mua, bin, chuyfen nhflpng, 
the chip, hpp nhat, slp nhap, gbp vbn, phan chia ldi nhuan. Dieu 8 efla 
Thdng tfl nay khang dinh: khbng thfe eb phflPng phap dinh gil chung 
cho cae tai san SHTT ma vifec lfla chpn phfldng phap cfl thfe phfl thubc 
vao each tifep cJn trong th im dinh gia tai san SHTT (tife'p cJn tfl thi 
trflbng hay tU chi phi hay tfl thu nhjp). 

Db'i vdi gil chuyfen giao quyfen SHTT nhfl mbt trong cae gia tn 
dfe tinh mflc tbn thit thflc tfe khi xac dinh bbi thflbng, difem b.2, difem 
b.3, dogn 2.1 Difeu 2 Muc 1 Phin B Thbng tfl hfen tich sb 02/2008/ 
TTLT-TANDTC-VKSNDTC-BVHTT&DL-BKH&CN-BTP ngay 
03/4/2008 hfldng dan ap dung mdt sb quy dinh efla phap luat trong 
vifec giai quye't cac tranh chap vfe quyfen SHTT tai Tda an nhJn dan quy 
dinh nhfl sau: 

- Gi l chuyfen giao quyfen S H C N la gia gia dinh va dflpc xac dinh 
theo phUPng phap "xde dinh sd ti'in md hin cd quyin (bin nguyin don) vd 
bin dupc chuyin giao (bin bi dan) co thi da thod thudn vdo th'di dii'm xdy 
ra hdnh vi xdm phtfm, niu cdc bin tid nguyin thod thudn vdi nhau v'i khodn 
ti'in dd"; 

- Gii chuyen nhupng cung cb thfe xac dinh "dua trin gid chuyin giao 
quy'in sti dung ddi tupng SHTT dupc dp dung trong linh vide tuang ting dupc 
niu trong cdc thdng li chuydn giao quyin sti dung ddi tupng SHTT trudc dd 
(nhu cdc vu chuyin giao quy'in sti dung dd'i tupng SHTT trong linh vide tuang 
ting trudc dd da dupc thanh todn hode bdo ddm trudc khi xdy ra hdnh vi xdm 

I T C / W T O , "Nhang di'iu cdn biit v'e sd hilu In lui. Tdi h^u liudng ddn ddnh cdc doanh 
nghidp xudt khau vUa vd nhd", Geneva, 2004 tr. 155. 
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phpm, mtic phi dupc nhiiu ngubi chdp nhdn Id hap ly, duac dp dung thdng nhdt 
tpi Viit Nam...)". 

Tinh chat thda thujn efla cac bfen eung nhfl vifec Ip dung thdng 1̂  
chuyfen giao da eho thiy yfeu t6 thi trflbng trong each tinh gia tri quy^"^ 
SHTT dfla trfen gil tri ehuyfen giao quyfen. 

Vfe each tinh mfle giam sut thu nhjp, lpi nhujn, theo khoan 2 Vien 
18 efla Nghi dinh sb 105/2006/ND-CP, co cic can cfl sau day: 

- So sinh trflc tifep mflc thu nhjp, lpi nhujn thflc tfe trfldc va sau khi 
xay ra hanh vi xam pham, tflOng flng vdi tflng loai thu nhjp; 

- So sanh san Ifldng, sb Ifldng san phim, hang hoa, dich vu thflc tfe 
tifefl thfl hojc cung Ung trfldc va sau khi xay ra hanh vi xam pham; 

- So sinh gia ban thflc tfe trfen thi trflbng eda san phim, hang hba, 
dich Vfl trflde va sau khi xay ra hanh vi x im pham. 

Vi du: Nfe'u thu nhjp, ldi nhujn thu dflpe do sfl dung, khai thae trflc 
tife'p quyfen SHTT thi so sanh trflc tifep mflc thu nhjp, ldi nhujn thflc tfe 
trflbe va sau khi xay ra hanh vi xJm pham da xac djnh dfldc dfe lam rd 
mflc giam sflt vfe thu nhjp, ldi nhujn efla ngflbi bi thifet h^i. Nfe'u thu 
nhap, lpi nhuan efla ngflbi bj thifet hai sau khi xay ra hanh vi xJm pham 
thip hdn thu nhjp, lpi nhuan trfldc khi xay ra hanh vi db, thi khoan 
chfenh Ifech db la thu nhjp, lpi nhujn thflc tfe efla ngfldi bi thifet hai bj 
giam sut. 

Khi xac djnh thu nhap, lpi nhuan eda ngUbi bj thifet hai phai xae 
djnh rd cac yfeu tb khaeh quan tie dbng dfe'n su tang hoae giam thu nhjp, 
lpi nhujn eda ngUdi bi thifet hai khdng hfen quan dfe'n hanh vi xJm pham 
quyfen SHTT dfe bao dam xac dinh chinh xae thu nhjp, lpi nhujn thflc 
tfe eda ngflbi hi thifet hai bj giam sflt. 

Cac can cfl xic djnh mflc giam sflt thu nhjp, lpi nhujn eho thiy 
tbng gia trj hang hba, dich vu hoae gia ban le efla hang hba, djeh vu dfeu 
dupc tinh theo lupng thfle tfe tifeu thu trfen thi trubng hojc gia ban thflc 
tfe trfen thj trflbng. 

Dfe cb thfem cd sb cho su khang djnh vfe tinh tUdng thich gifla quy 
dinh cua Lujt SHTT nam 2005 vdi quy djnh eua Hifep dinh CPTPP vfe 
gia trj va each tinh gia trj tbn thit thflc tfe khi xac djnh bbi thudng, ngubi 
vifet se phan tich vfe bifen phap gia thi trubng da dUpe ap dung trong thflc 
tifen xet xfl efla Hoa Ky. 

Thifet h^i do hanh vi xam ph^m quyfen SHTT eb thfe dflpc bbi 
thflbng bang tifen theo phap IflJt Hoa Ky bao gbm 5 loai dfla theo mflc 
dich ma bifen phap bbi thubng hfldng dfe'n :̂ 

- Thifet h^i bbi hoan, khic phflc; 

Terence P. Ross . Inlellectual property law Damages and Remedies, N e w York , 2005, tr, 12 
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- Thifet h^i tfl sfl hflbng lpi khbng chinh dang;' 
- Thiet hai tang thfem;^° 
- Lai suat;" 
- Chi phi va phi lujt sfl. 
Trong cic bifen phap trfen, bifen phap gia tri thj trflbng thubc nhbm 

bifen phap nham khbi phuc, bbi hoan tbn thit thfle tfe cho chu sb hflu. 
Cb 02 each thflc xac djnh mi t m i t efla ehd sb hflu: "market value measure" 
(t^m dieh: "gia tri thj trflbng") va "the lost opportunity measure" (tam djch: 
"cd hb ib i mat").'^ 

Cach xic dinh gia trj trflbng dflpc Ip dung phb bifen khi xac dinh 
thifet hai tbng thfe. Cach xic dinh thifet hai nay Ip dung cho ca tai san 
vb hinh va tai san hflu hinh. Mflc dich cua nguyfen t ic nay hflbng dfen 
vifec xac dinh gia tri thi trflbng trong toan bb khoang thbi gian trfldc 
khi xay ra hanh vi xam pham va gia tri thi trfldng sau khi eb hanh vi 
xJm pham. Sfl chfenh lech gifla hai gil tri nay chinh la thifet hai ma 
hanh vi x i m pham gay ra eho tai san cua chd sb hflu. Phfldng phap 
nay co vai trb quan trpng dfe xac dinh thifet hai do hanh vi xam pham 
quyfen SHTT, dac bifet khi chfl sb hflu quyfen SHTT cb khb khan 
trong vifec dfla ra chflng cU hdp ly, cu the vfe thifet hgi thflc tfe chbng 
lai ngflbi xam pham (vi du: khoan mi t mat do khbng ban dupc hang 
hba).'^ Bing phuPng phip nay, Tba an co the xac dinh gia trj quyfen 
SHTT trudc khi c6 hanh vi xam phgm (thbng qua vifec xic djnh sb 
tifen ma ngfldi mua thifen chi eb thfe tra eho ngflbi ban thifen chi cho 
giao djch chuyfen giao quyfen SHCN) . Sfl khae bifet hojc mflc chfenh 

Bifen phap nay cd nguiin g(5c til ciidng lu^t ntldc Anh theo "Writ of assumpsit" cho 
phep bfen bi x&m phgra, trdn cd sd quan h^ nhSn qua khdi phyc lgi I<?i nhujn va 
tai san da bi b^n cd hanh vi xam pham quySn sd httu tudc dogt va du<?c cho la cd 
nhang loi th^ di5i vdi ngUfli co quyfen ydu cia nhd: sd gia tang iQi nhu^n ciia bi 
ddn ttf thdi difem c6 diXOc tai san; gia tq thi trtidng ciia dich vu ma bi ddn cd dUdc 
khdng phti thuOc vao viec gia tri tai san ciia bj ddn cd ting hay khdng; day la sd 
tiSn phai tra d^ cd dUdc dich vu tUdng ti^ cho du chdng minh dUdc dich vy hOu 
ich hoac khdng hau i'ch; gia tri cd diioc tif ba't ky Igi i'ch nao nhu cho thufe hojc 
phan tram hoSc Icji nhujn thi^c t^ ma bj ddn cd dugc ttt vi^c sir dung cac lgi ich; 
Igi nhujn b; ddn cd dugc ttt viSc chuyfen giao hojc ban tai san ciia nguyfin dOn; lgi 
nhuan Bf ddn co diigc tif vifec thfe chifp tai san ctia nguyfen dgn Xem Terence P. 
R.OSS, sdd, tr. 1 5 - 16. 

Day la thi^t hai nguyfen ddn cd thfe dugc b6i thubng n^m ngoai t^t ca nhCng thiet hai 
thiic tfe. Vi^c ap dung bifen phap nay hojc mu6n trting phat bi ddn hojc mudn ngSn 
chin hanh vi xJm ph^m ciia bj ddn trdng tUdng lai. B6i vay, tiiifet h?i tang thfem bao 
gbm ca thiet hai crtfng phgt va tiiifet hgi tang thfem do lujt dinh. 
Trong linh vijc SHTT, tgi Hoa Ky viec ap dyng quySn ytn cau Iii sui(t tntdc phan quyet bJt 
d^u til nam 1946 khi Lujt Patent diigc sila d6i. Tie'p d6, nam 1983, T6i cao Phap vien da 
gidi thi'ch siia ddi Lujt Patent nim 1946 theo dd lai suJt tnfdc klii c6 ban an, miji each binh 
thubng, phai dUijc bSi thtlflng ti'nh til th6i di^m xay ra hanh vi xam ph?m, 
Terence P. Ross, sdd, tr. 12. 
Terence P. Ross, sdd, tr, 12. 
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Ifech gifla hai gia nay chi'nh la thifet hai ma chu sd hflu le ra da khbng 
cb nfeu nhfl khdng cb hanh vi xam ph^im, va day cflng la khoan thi? 
hai phai dfldc bu dip. Mdt each khac cb thfe nbi, day la each thdc xac 
dinh mflc thifet hai do giam sflt, tbn that gia tri quyfen SHTT thdng 9^^ 
gil trj efla quyen trfen thj trudng. 

Cich thfle thfl hai dfe xae djnh thiet hai dfla trfen cP hdi bi m̂ *̂ -
Trong nhflng trflbng hpp nhat djnh, thifet hai vfe tai san do hlnh vi xJm 
pham gay ra khdng chi lam giam di gia trj cua tai san ma cbn khife'n chfl 
sb hflu khdng nhjn dflpc lpi nhujn tfl tai san. Lpi nhuan bj mat nay 
cb tfen goi die thu la "consequential damages" (tsim djch: "thifet hai gian 
tife'p").'* • • 

Nfe'u nhfl bifen phap "gia trj thi trflbng" hflbng dfen bfl dap cho 
ngflyfen dPn nhflng giam sUt gia tri tai san do hanh vi vi pham dan sd 
gay ra thi "bifen phap ep hdi bi mi t " b mbt gbc dd khac, bu dap eho 
nguyfen ddn tbn tha't, m i t mi t lpi nhuan cua tai san nay. Vfe nguyfen 
tac, nguyen ddn khdng phai trong mpi trudng hpp deu ed thfe yfeu cau 
bbi thudng ea hai loai thifet hsti nay (giam sflt gia tri tai san va ldi nhfljn 
bi mat). Thflc tifen chflng minh, r i t it trflbng hpp yfeu cau bbi thfldng 
hai loai thifet hai nay cua nguyfen ddn dfldc dap Ung va thfldng nguyfen 
ddn chpn khoan thifet hai la ldi nhnjn bi bb Id vi khoan thifet hai nay 
Ibn hdn thifet hai do giam sflt gia tri tai san.^^ Vifec chpn phfldng thflc 
xac dinh thifet hai b ing lpi nhujn bi bb Id thfldng mang lai cho ngnyfen 
ddn khoan bbi thflbng ldn hdn gia tri thi trflbng, nhflng sfl khb khan 
lai b nghia vu chflng minh. Difeu nay cho thay ndi dung bifen phap gia 
trj trfldng thfe hifen b sfl thba thuan vfe gia tn quyfen S H T T trong cac 
giao djch hojc gia tri ma thj trflbng chip nhjn tra dfe eb dfldc quyfen 
sfl dflng quyfen SHTT. 

Nhu vjy cb the thay cae gil tri dflpc quy dinh trong Luat SHTT 
Vifet Nam nam 2005 va each tinh eac gia tri nay vfe ban chit tflOng thich 
vbi quy djnh efla Hifep dinh CPTPP. • 
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