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Toém tht
Di¢u 18.74.4 ctia Higp dinh CPTPP thiét lip nghia vy: Toa dn khi xdc dinh khodn
b0i thuang thi¢t hai dé dén biv cho 18 thdt ma chvi the quybn phii gdnh chiu do hanh
vi xdn phamt quydn s6 haw tri tug¢ (SHTT) do ngudi xdm pham da thuc hign khi biét
hodc 6 ¢d 56 hgp ly d€ biét vé hanh vi xdm pham, phdi xem xét bdl ky cdch tinh gid
trj hop phdp nao do chit thé quy®n dua ra, trong dé 6 thé bao gdm lpi nhugn bj mdt,
gtd tr] cda hang héa hode dich vy bj xdm pham tinh theo gid thj trung, hode theo gid
bdn 1€ dugc d8 xudt.
Dé ¢6 can ot xde dinlr sy cin thiél cing nhu miic dp siia déi quy dinh Lugt SHTT
ndny 2005 (siva 46, b6 sung nam 2009) theo hudng bS sung tham quyén xem xet cdc
cdch tinh gid trf hgp phdp do chii the quyén dva ra cia Toa dn khi quyét dinh mic bdi
thuong thi¢t hai do hanh vi xdwm pham quyen SHTT, vige phan tich, ddnh gid thuc
trang quy dinh Ludt SHTT ndm 2005 vE vdn dé nay la vige lam cn thiét.

T khoa: s h tri tug, thigt hai tai sdn, thigt hai va bdi thudng

Abstract
According to Article 18.74.4 of the Comprehensive and Py ive Ag
for Trans-Pacific Partnership (CPTPP), when estimating the compensation award
to compensate the damages that the while had to suffer from an infringement, on
the condition that they know or have reasonable grounds to know about infringing
activity, the court must examine any possible ways to calculate the estimated value
that the plaintiff brought to attention, which might include the lost profits, the
value of the goods and services that were infringed based on the market value or
the book value suggested.
In order o have a basis to estimate the necessity as well as the appropriate level
of adjustment of Vietnam's 2005 Intellectual Property Law (adjusted and added
in 2009) in the direction of adding court authorities regarding the consideration of
the different calculations of the legal compensation value that the plaintiff suggested
when deciding the level of damages, the application of Viemam’s 2005 Intellectual
Property Law must be analyzed and examined.
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dc cam két vé SHTT dugc thiét lip tai Chuong 18 Hiep dinh

CPTPP bao gom 04 nhém sau: cam két chung; cam két vE cic
tiéu chuin bio hé quyen SHTT; cam két v& mot s6 sin phim SHTT
diac th vi cdc két lien quan tdi thye thi quygn SHTT.!

V¢ tinh chat, cdc cam két vé thyc thi quyén SHTT cong Hiép di"fh
CPTPP dugc ddnh gif c6 muc do yéu ciu cao, khit khe v nghiem khic
hon cic cam két quéc té cang linh vuc ma Viet Nam da ky két?

D3i vdi boi thusng thiét hai, cic cam két v chyc thi quyén SHTT
lien quan dén cdch dnh gid tri trong viéc quyét dinh boi chudng thiét
hai; thim quyén ctia Tda 4n trong viéc yéu cau bén thua kién phai thanh
toin cho bén thing kién; nghia vu bdi thudng thi¢t hai do lam dung
thi cuc bio ho quyén SHTT; nghia vu ¢t co quan hai quan trong vige
cung ¢dp thong un cho chi thé quyen; nguyen tic hop ly wrong viéc xdc
dinh muc ph tién hanh cic thd e lién quan dén quyen SHTT.

Lién quan dén cich tinh gig tri tén that khi quyét dinh muc boi
thudng, Diéu 18.74.4 cta Hiép dinh CPTPP quy dinh nhu sau: “Toa
an khi xdc dinh khodn bdi thuing thiét hai dé dén bix cho t8n thdt ma chi thé
quyén phdi ganh chiu do hanh vi xdm pham quyén SHTT do ngudi xdm pham
dé thuc hign khi biél hodc ¢6 co s& hop ly dé biét didu do, phdi xem xét bdl ky
cdch tinh gid tri hop phdp nao do chi the quyén dua ra, trong do 6 thé bao gbm
lgi nhudn bj mdl, gid trf cia hang héa hodc dich vu bi xdm pham tinh theo gid
thi trudng, hode theo gid ban Ié dugc d& xudi”.

1 Niom cam két chamg. Nhom nhy bao gdm cic cam ké vé vite gio nhip cac cong u6c ve SHTT
dugc Ligr ke (Vier Nam duge hudng 16 erinh 2-3 nam tly vio cong udc); v& cdc nguyen tic
chung nhw déi xir quéc gia, minh bach; va ve cdc von d2 khic nhu hgp de gita cde nude ky
két CPTPP wrong bio v¢ quyen SHTT.

Nhm cde cam kéi v¥ cdc té chuds bdo ié quyén SHTT: CPTPP bao gdm cic cam ket v2 néu
chudn bio ho dé1 vdi phin 1dn cdc logi i sin SHTT nhu ohan hitu thudng ma, séng che,
quydn uic gid, kiéu ding cong nghiép, bs mat kinh doanh, chi din dia ly. Cic tieu chugn coa
CPTPP dya trén va rrong nhutu truidng hop I cao han so vé cic téu chudn twdng ving cia
Higp dinh vé cic khia canh thuong mai cia quyén SHTT ciia WTO (Hi¢p dinh TRIPS).
Nhbums cdc com két vé mpt s8 san phdm SHTT dac thie: Ben canh cde nen chudn chung d61 vei cic
nhém it sin SHTT, CPTPP cdn bao gom céc cam kék riéng v& mr 56 103i sin phim SHTT
dic tht nhu dugc phim, néng hoa phim, ging cty tdng. cde vin d& SHTT thudc lnh e
cong ngh¢ theng tn (tn hitu vé sinh, cdc cong cy bio mie, trich nhi¢m cia nh cung cip
dich vu mang...). Xem® hep://wavw.trunguamiwto.vn/upload/ files/fra/ 174-da-ky-ket/175-
cpepp-tpp11/177-no1-dung-hiep-dinh/Tom?%20hoc%20CPTPP%20-%20Van%20kien pdf,
truy cip 12/05/2019.

Mutc do yéu chu cao. tinh cht khit khe va nghuem khic cda Higp dinh CPTPP ¢6 the nhin
thiy qua céc bi¢n phip nhu: thyc thi ngay lip nic 6 bién gidi hojc ong cic hoat dong xux
nhip khiu ddi v hang hoa gid mao nhan higu hoae sao chép Lu quytn te g, cho phép
cdc co quan thyc thi duge thyc hign ché tai xi phat ngay 1ap rie ma khong phit doi ch the
quyin yeu Au: 4p dung cic ché en cé tinh ran de d61 véi hinh vi @18 maa nhin higu, yeu 3y
v thanh toin phi va chi phi toa 3n, Day chinh b diém khdc bi¢c 16n gioa CPTPP var hay he
bi¢p dinh thudng mai af do (FTA) khic (phn 1¢n c4c FTA deu dya vio rode min cia Higp
dinh TRIPS m chung ta da dim bio).
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Quy dinh nay dit ra hai vin dé cin c6 su phan tich, dénh gis d6i véi
Luzt SHTT Viét Nam nim 2005.

Thu nhit, quy dinh phdp Juat Viét Nam ve cich tinh gid tri tén
thdt thyc t€ khi quyét dinh bdi thudng thi¢t hai do hanh vi xam pham
quyén SHTT da tnh dén bit ky cich tinh gid ti hop phdp nio do cha
thé quyén dua ra hay chua?

Thu hai, cdc cich tinh gid tr t8n thit thyc t& khi quyét dinh bbi
thudng thiét hai do hanh vi xam pham quyén SHTT theo phdp luac
SHTT Viéc Nam ¢6 dya theo gid thj trudng, hogc theo gid bin 1é dugc
d@ xuit hay chua?

1. Loai hinh gid tri la can cui xdc dinh muc d6 tdn thac thuc t& khi
4n dinh mic bdi thuong theo quy dinh phéap luat s6 hau tri tue
Viét Nam

Trich nhieém bdi thudng thiét hai do hanh vi xam pham quyén
SHTT phit sinh trén dya trén céc yéu 62

- Thiet hai;

- Hanh vi xam pham quyen SHTT;

- Quan h¢ nhan quad gitta hinh vi xdm pham quygn SHTT va thiét
hai gay ra.

Trong bdi thudng thiet hai (BTTH) do hianh vi xam pham quyén
SHTT, yéu 13 18i chua bao gid dugc quy dinh nhu cin ¢ phée sinh
trdch nhiém boi thudng thiét hai, ngay cd khi Bo luat Dan sy (BLDS)
nim 2005 quy dinh 18 12 cin cu khong thé thiéu lam phit sinh trdch
nhi¢m bdi thudng. Vai trd ctia yéu 6 16i ctia hanh vi xdim pham quyen
SHTT dugc quy dinh trong cdc hé théng phdp lust ¢6 sy “dam, nhar™
khéc nhau nhung déu ¢é chung moét dic diém: yéu 16 161 Ja cin cu xdc
dinh miic d6 thiét hai.

Thiét hai dugc quyén yéu ciu bor thusng do hanh vi xam
pham quyén SHTT, bao gom thiét hai v& vat chit vi thiéc hai v

*  Ludt SHTT nam 2005 khong c6 quy dinh tnic tép vt can cuf phdt sinh tréch nhi¢m bdi
thuong thigt hai do hinh vi xam phamt quysn SHTT Tuy nhién, xét v& bin chit phdp Iy,
quyén SHTT cang 1a moc logi quy2n din sy nén can i phdt sinh crich nhi¢m bdi thusng
chi¢c hgi do hanh vi xdm pham quy2n SHTT cang dua trén cin cd phit sinh tréch nhiém boi
thudng thit hyi ngodt hop dong, Vai Iy do my. can cit phit sinh rich nhign bdi thudng thi¢t
hai do hanh vi xao1 phyns quyn SHTT ¢4 thé xdc dinh theo khodn 1 Dizu 584 Bo luse Dian
sy (BLDS) nim 2015 v theo khoin 2 Dieu 198, khoin 1 Dizu 199 Lugt SHTT nam 2005,

“ Pmh Thl Mai Phudng, “L: trong trich nhi¢r bd1 thudng thn¢ hat cita phdp luge vi so han
cong nghigp cia Viet Nam va mot s6 nudc trén thé gidi”, Tap cht Nha nwic va Phdp ludt, s6
1, 2008. Trong bai vide ndy, Hc gid di neu quy dinh phdp luat cia Nhic Bin, Trung Quéc
v2 thim quyén cia Toa 4n rong vige mam muc bdi thubng can cif rén muc d, tinh chit
13i. D6i vai phip lagt cia Hoa Ky va phip Juac ciia Phap, 16i I3 can cd phat sinh trdch nhi¢gm
BTTH gin oép.
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tinh thin.> Muc d¢ thiéc hai, theo khodn 2 Dieu 204 Lugt SHTT
nim 2005, dudc xdc dinh dya trén tdn thit thyc & ¢6 thé unh dudc
thinh d&n md chu thé quyén SHTT phii chiu do hanh vi xdm
pham quyen SHTT giy ra.

Phdp luac vé SHTT khong dinh nghia t8n thit thuc t& nhung quy
dinh cdc dfu hiéu nhin di¢n tén that thyc €. Cu thé, dé& dugc coi la ton
thit thyc €€, e8n thit ma chu s6 hitu quyen SHTT dang phéi génh chiv
phai théa man ddy dii cdc diu hiéu sau:® Igi ich v4t chat hoic tinh than
12 ¢é thyc vi thugc vé ngudi bi chiét hai; ngudi by chiér hai c6 khi ning
dat dugc 1gi ich ndi én; cé su gidm st hodc mat 1gi ich ctia ngudi bi
thiér hai sau khi hanh vi xim pham xdy ra so voi kha nang dat dugc loi
ich d6 khi khong ¢6 hanh vi xam pham va hanh vi xdm pham la nguyén
nhin myc tép gy ra sy gidm sit, mdt 1gi fch d6.

Nhu vay, thiét hai thuc té€ do hanh vi xam pham quyén SHTT thé
hién dudi dang t6n thit thirc t¢ duge do ludsng bing muc do gidm sur gia
tri hogc bi mért lgi fch tinh duge thanh tign coa quyén SHTT duge bio
ho vao thai diém quyén SHTT b{ xim pham.

Dua trén muic d¢ t6n thit thuc t€, ép dung Pieu 205 Luat SHTT
nam 2005, Tda dn sé lya chon cin ci 4n dinh muc bdi thudng phu
thugc vao viée chi sé hir ¢6 xdc dinh duge muic thiér hai hay khéng.

Trudng hop chi nhat, khi cht sé hira khoéng xdc dinh dugc muc
thiét hai, Toa dn sé quyét dinh muc bdi thudng nhung khong qud nam
cram tri¢u dong.

Trudng hop thu hai, khi chu s8 hiru xdc dinh dugc muic thiét hai,
Toa 4n sé thyc hién in dinh muc boi thudng dua trén tluét hai thyc t&
theo mét trong cdc cin cif sau day:

- Téng thiét hai vit chit tinh bing tién cong véi khodn lgi nhujn
mi bi ddn da thu duge do thyc hién hanh vi xdm pham quyén SHTT,

5 Thiec hat nnh chin chi ip dyng d6: quyBn e i, quyn bén quan, quy2n sd hou cong nghi¢p
d6i vdi sing ché, kudu ddng cong nghiep. thiét ké b6 i, gidog cdy rdng va bio gdm bao gam
cic 16n thit v2 danh dy, nhin ph4m. uy «in, danh tiéng va nhing t6n thit khic v2 tah thin
gy T cho tic gid cia te phim van hoc, nghé thude, khoa hoc; ngudi biéu didn, tic gii csa
sing ché. kéu ding cong nghigp. thidl ké b6 . gidng cly dng

¢ Khoan 2 Ditw 16 Nght dinh s6 103/2006/ND-CP ngay 22/9/2006 ciia Chinh phii quy dink
€15 nét v hudng din thi hanh mot s6 didu cda Ludt SHTT v2 bdo vé quyn s6 haw mi g va
quin Iy nha nude v2 SHTT. ¢6 hgu Iy ké i ngay 21 thing 10 ndm 2006, dwoc sina dei, b
sung bét Nghi dinh s6 119/2010/ND-CP nghy 30/12/2010 cia Chinh phu sita d61, b sung
Mot s6 dizu cua Nghy dinh s6 105/2006/ND-CP ngdy 22/9/2006 cda Chinh phii quy dyisly
ehi et vh hudng din th hanh met 56 diéu cva Ludt SHTT v bio v& quydn SHTT vg quiny
1y nhi nude ve SHTT, <6 hieu lyc ké ot ngdy 20/02/2011. Doan 1.3 Digv ) Myc 1 Phin
Theng ru bén tich <6 02/2008/TTLT-TANDTC-VKSNDTC-BVHTT&DL-BKH&CN.
DTP ngay 03/4/2008 ve wigc hudng din 4p dung mot s6 quy dish ca phip ludt trong v
gnai quyét cic tranh chip vé quy2n SHTT ta Toa dn nhio din
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néu khoan 1¢i nhu4n bi gidm sut ctia nguyén don chua duge tinh vio
t8ng thiét hai vat chit.

- Gi4 chuyén giao quyen st dung déi tugng SHTT vdi gid dinh by
don dugc nguyén don chuyén giao quy®n st dung déi tugng dé theo
hop dong sif dung d6i tugng SHTT trong pham vi tudng ung vdi hanh
vi xdim pham da thyc hién.

Tdng thiét hai vit chit theo dinh nghia tai diém a khodn 1 Ditu
204 Luat SHTT nim 2005 sé duge x4c dinh bing gid tri:

- Tén thdt v& tai sin;

- Muc gidm sit vé thu nhip, lgi nhujn;

- T4n thit vé co héi kinh doanh;

- Chi phi hop ly d€ ngin chin, khic phuc thiéc hai.

- Tén thét tai sin lai duge xdc dinh theo mot wong cdc gid ol

- Gid chuyén nhugng quyen s6 huu hojc gid chuyén giao quyen sy
dung déi tugng quyén SHTT;

- Gid tri gép v6n kinh doanh bing quyen SHTT;

- Gi4 trf quyén SHTT trong tdng s6 tai sdn ctia doanh nghiép;

- Gid trj dau tu cho viéc tao ra va phdt trién d6i tuong quyén
SHTT, bao gdm cdc chi phf tép thi, nghién cdu, quang cdo, lao dong,
thu€ va cdc chi phi khéc.

Mutc gidm sdt vé thu nhip, g1 nhuin cé thé xdc dinh bang sy gidm
stit thu nhap, 10i nhugn cta chu s3 hivu hojc bing lgi nhuan mia ngusi
xam pham thu dugc tit hianh vi xim pham va dugc quy dinh tai diém a
khoin 1 Dieu 204 Luat SHTT, Digu 18 Nghi dinh s6 105/2006/ND-
CP ngay 22/9/2006 ctia Chinh phtt quy dinh chi tiét v hudng din thi
hanh mot 56 digu ctia Luat SHTTVE bdo vé quyén SHTTva quén ly nha
nuée ve SHTT, dugc stia d6i, bé sung bsi Nghj dinh s6 119/2010/ND-
CP ngay 30/12/2010.

Noi dung di2u chinh ctia cdc quy dinh nay gom hai vin dé:

- Quy dinh loai hinh thu nhap, 1¢i nhuin thuoc pham vi cic gid trf
la can cf xdc dinh muc do t8n thit thyc t€ va 4n dinh muc bbdi thusng.

- Quy dinh cdc cin cu cho phép xdc dinh muic gidm siic Igi nhuan,
thu nhip.

Thu nhst, ve loai hinh thu nhap, li nhun, quy dinh phdp luat dn
dinh danh muyc déng véi ba loai:

- Thu nhap, I¢i nhuan m2 ngusi bi thiét hai thu dugc do st dung,
khai thdc tryc tiép d6i tugng quyen SHTT. Vi du: Chu s& hotu sdng ché
sin xuft sin phim dugc bio ho theo quy dinh ti diém a khodn 1 Dieu
124 ctia Luat SHTTva bdn sén phim dé thu lgi nhugn.

- Thu nhip, lgi nhuan m ngusi bi thiét hai thu dugc do cho thué
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d6i wigng quydn SHTT (1 bin g6c hoic bin sao tsc phim dien anh,
chuong tinh mdy tinh).Vi du: Cha s8 hou quyen c gid d6i voi tic
phim dién inh hoic chuong trinh m4y tinh thyc hién quyen ta sin quy
dinh tai diém e khoan 1 Piéu 20 ctia Lugt SHTT cho thué bin géc hodc
ban sa0 tic phim dién anh, chuong trinh mdy tinh vi dugc nhin tién
this lao, cdc quyen lgi vat chdt khic cua 8 chie, cd nhan dugc thué tic
phim di¢n dnh, chuong trinh mdy tinh dé.

- Thu nhip, lgi nhuin mi ngudi by thiét hai thu duge do chuyén
giao quyén su dung d6i tugng quyen SHTT. Vi du: Chu sé hou sing
ché ky hgp dong chuyén quyen sit dung séng ché cho phép cd nhin, 6
chuic khéc sit dung sing ché va duge nhan khodn tién chuyén giao quyén
st dung sdng ché€ theo thoa thugn.

Vi nhong quy dinh néu trén cé thé khing dinh mic du Ludt
SHTT nam 2005 khong ¢6 cum it tryc ti€p ghi nhin “moi gid tri”
hop phép déu cé thé la can aif xdc dinh muic t8n that nhung thuc chit
cic gid tri duge ghi nhan trong Luac SHTT Viée Nam déu dya trén
nhimg phudng thic st dung h¢p phép quyén SHTT trong diu ty,
kinh doanh thuong mai. Sy khdc biét cta quy dinh ghi nhan gid trf
(can cu) khi tinh bdi thudng theo Luat SHTT nim 2005 so véi nghia
vu theo Ditu 18.74.4 ciia Hiép dinh CPTPP chu yéu & ky thujt lap
phdp. Digu 205 Luit SHTT nim 2005 nhu di néu ¢é thé din dén
cich hiéu ring quy dinh nay chi trao cho Tda 4n hai cin ci Ia téng
thiét hai vat chdt va gid chuyén giao quyén SHTT dé xdc dinh gid trf
quyen SHTT khi in dinh muc bsi thusng. Hon thé nua trong téng
thiét hai vat chit dugc do lusng biang tdn thit thuc & da bao gom gid
trj chuyén giao quyén SHTT. Trudng hgp nguyén don xdc dinh muc
bo1 thudng theo t8n thit thyc €, nhung khong xdc dinh dugc gid tr
chuyén nhugng quyén SHCN thi loa hinh tén thit tai sin nay s¢ by
loai khoi ban ké khai thiér hai yéu cau boi thudng. Nguoc lai, néu
trong tdng thiét hai, nguyén don ¢ du ching cu yéu ciu boi thusng
t6n thit tai sin bao gbm gid tri chuyén giao quyén SHTT, thi viec ip
dung cin cu gid chuyén giao quyén SHTT nhu moc cin cut doc 1p thy
hai cong xem nhu khéng can thét.

2. Tinh ch4t cach tinh gia tri t6n thdt thuc t€ khi xdc dinh muc boi
thuong theo quy dinh phép luat sé hau tri tug¢ Viet Nam

Cic cdch tnh gid tr] t6n chat thic & khi quyét dinh boi thubng
thiét hai do hanh vi xam pham quyén SHTT theo phip luic SHTT
Viet Nam ¢6 dya theo gid thi tudng, hoic theo gid bin 1¢ duge g
xuat hay chua?
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Déi véi quyen SHTT, viéc xdc dinh gif tri quy2n phuc vu cho céc
muc dich mua, bin, chuyén nhugng, thé chip, hop nhit, sip nhap, gop
vén, phan chia Igi nhuan dugc thyc hién bing dinh gid.

Pinh gid quyén SHTT khong dong nhit véi gidm dinh SHTT
(hay s hotu cong nghiép) va xic dinh gid. “Gid thuong dugc dinh nghia
la nhang gi nguvi mua sdn sang chi trd trong mgt giao dich binh thuvng can ai
trén gid trj cha hang héa. Gid tri la mgt thudt ngtt tritu tugng, nhung 6 chdt
lugng xdc dinh ma vige tinh todn dugc dua trén mgt hé thong cdc phuong phap
va nguyén tdc duoc kiém tra theo trinh ty. N6i cdch khdc, vigc dinh gid tai sdn tri
tué c6 thé dnh hudng dén gid cda mgt tai sdn tri tug, nhung ditu nay khong nhdt
thiét ging nhu vige xdc dinh gid cho sdn phdm. Viée xdc dinh gid cho sdn phdm
thuvng bj dnh hudng bdi rdt nhitu yéu 16 nhu thoi gian, nhu ciu, ly do ban va
ky ndng dam phdn cda cdc bén ¢6 lien quan”.” Van bin tngc uép digu chinb
dinh gid tai sin SHTT hién nay 12 Théng w s6 06/2014/TT-BTC ngay
07/ 1/ 2014 ban hanh tiéu chuin thim dinh gid s6 13 d6i véi tai sin vé
hinh phuc vu cho cdc muc dich bao gdm: mua, bin, chuyén nhudng,
thé chap, hop nhit, sip nhap, gép vén, phan chia lgi nhuan. Ditu 8 cua
Theéng tut ndy khing dinh: khong thé ¢é phucong phdp dinh gid chung
cho cdc tai sin SHTT ma viéc lya chon phuong phép cu thé phu thuoe
vio cdch tiép cn trong thim dinh gi4 tai sin SHTT (ti€p cin o thi
truding hay cif chi phi hay tir thu nhap).

D81 véi gid chuyén giao quygn SHTT nhu mot trong cdc gid trj
dé tinh muc t8n thit thyc t€ khi xic dinh bbi thudng, diém b.2, diém
b.3, doan 2.1 Dizu 2 Muc I Phin B Thong tu lién tich s§ 02/2008/
TTLT-TANDTC-VKSNDTC-BVHTT&DL-BKH&CN-BTP ngay
03/4/2008 hudng din 4p dung mot s6 quy dinh cda phdp ludt trong
viéc gidi quyét cdc tranh chdp vé quytn SHTT tai Toa in nhan din quy
dinh nhu sau:

- Gid chuyén giao quyen SHCN la gid gid dinh va duge x4c dinh
theo phuong phdp “xdc dinh s6 tién ma bén c6 quyén (bén nguyén don) va
bén dugc chuyén giao (bén bj don) c6 thé da thod thudn vao thoi diém xdy
ra hanh vi xdm pham, néu cdc bén ty nguyén thod thudn vdi nhau vé khodn
tign dé”;

- Gid chuyén nhugng cong cd thé xic dinh “dua trén gia chuyén giao
quyén su dung déi tugng SHTT dugc dp dung trong linh vuc tuong ving dugc
néu trong cdc théng I¢ chuyén giao quyén sit dung déi tugng SHTT trudc do
(nhu cdc vy chuyén giao quyén sit dung d6i tugng SHTT trong linh vuc tuong
ting trudc dé da duge thanh todn hodc bdo ddm irudc khi xdy ra hanh vi xdm

ITC/WTO, “Nhang didu ci biét v¢ 56 hiue 1ri e, Tai héu huong ddn danl cde doanh
nghigp xudt khdu vita vd 1hé”, Geneva, 2004 tr. 135.
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pham, wic pht duge nhigu nguvi chdp nhdn la hop 1y, dugc dp dung théng phdl
tai Viégr Nam...)”.

Tinh chit théa thuin cia cdc bén cong nhu viéc 4p dung thong ¢
chuyén giao da cho thiy yéu 6 thi orudng rong cich tinh gid i quyen
SHTT dua trén gid trf chuyén giao quygn.

V& cich tinh muc gidm sut thu nhap, Ioi nhujn, theo khoan 2 Piéu
18 ctia Nghi dinh s& 105/2006/ND-CP, c6 cic cin cu sau diy: .

- So sdnh tryc tiép muic thu nhép, 1¢i nhuan thye t& crude va sauv khi
xdy ra hinh vi xdm pham, tudng ung véi titng loai thu nhap;

- So sénh sin lugng, s6 lu¢ng sin phim, hang hod, dich vu thuc {4
tiéu thy hoic cung tng trude va sau khi xdy ra hanh vi xam pham;

- So sdnh gi4 ban thyc t€ tren thi trudng cta sin phim, hang hda,
dich vu trudc va sau khi xdy ra hanh vi xam pham.

Vi du: Néu thu nhip, I¢i nhuin thu dugce do sir dung, khai thdc tryc
tiép quyén SHTT thi so sénh tnic dép muc thu nhap, lgi nhudn thyc té
wudc va sau khi xdy ra hanh vi xam pham da xdc dinh dugc dé am ro
mutc gidm st vé thu nhip, 16i nhuan cia ngudi bi thiéc hai. Néu thu
nhap, lg1 nhusn ctia ngudi bi thiét hai sau khi xay ra hanh vi xam pham
thdp hon thu nhap, loi nhuin tude khi xdy ra hanh vi d6, tht khoin
chénh léch d6 la thu nhap, Igi nhudn thuc t& cta ngudi bi thiér hai bi
gidm sut.

Khi x4c dinh thu nhap, 1gi nhuan ctia ngusi bj thiét hai phai x4c
dinh 16 cdc yéu 8 khich quan tdc dong dén syt ting hojc gidm thu nhap,
191 nhuan cta ngudi bi thiet hai khong lién quan dén hanh vi xam pham
quyen SHTT dé bio ddm x4c dinh chinh x4c thu nhip, ¢t nhuan thyc
€ clia ngudi bi thiét hai bi gidm sut.

Céc can at xdic dinh muc gidm sut thu nhip, lgi nhuin cho thiy
tdng gid tri hang hda, dich vip boic gid bin 1é cvia hang héa, dich vy deu
dugc tinh theo lugng thuc té tiéu thy trén thi trudng hodc gid bin thyc
t€ trén thi trudng.

D¢ ¢6 thém co 6 cho sif khing dinh vé tinh tuong thich gita qu
dinh cvia Luat SHTT nam 2005 véi quy dinh ctia Hiép dinh CPTPP v
gia trj va cich tinh gis tri tén thit thic t€ khi xdc dinh bbi thusng, nguin
viét s phan tich ve bien phdp gid thi trusng da ducc dp dung trong thye
tién xét xu cia Hoa Ky.

Thiét hai do hanh vi xdm pbam quyén SHTT <6 thé dugc boai
thudng bing tign theo phap luit Hoa Ky bao gom 5 loai dva theo myc
dich ma bi¢n phdp bdi thusng hudng dén®:

- Thiét hai boi hoan, khic phuc;

M Terence P. Ros. Intellectual property low Damages and Remedies, New York, 2003, . 13
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- Thige hai ¢ syt hudng loi khong chinh ding;®

- Thié¢ hai ting them;*

- Lai suat;"!

- Chi phf vi phi luit su.

Trong cdc bién phdp trén, bién phdp gif od thi trudng thuéc nhém
bi¢n phdp nhim khéi phuc, bsi hoan tén thit thyc t& cho chd s hou.
C6 02 c4ch thic xdc dinh mat mat ctia chi s6 hivu: “market value measure”
(tam dich: “gid trj thi trudng”) va “the lost opportunity measure” (tam dich:
“co hoi bj mat™)."?

Ciéch xdc dinh gid tri trudng dugce dp dung phd bién khi x4c dinh
thiet hai téng thé. Cdch xdc dinh thiet hai ndy 4p dung cho cé tai sin
v6 hinh v tai sén hiru hinh. Muc dich ctia nguyén tic nay hudng dén
viéc xdc dinb gid tr thi trudng trong toin bé khoing thdi gian trudc
khi x4y ra hinh vi xim pham v gid tri thi trudng sau khi ¢é hanh vi
x4m pham. Sy chénh léch gita hai gid trf nay chfunh la thiet hai ma
hanh vi xim pham giy ra cho @i sén cta chi sé hou. Phuong phdp
nay c6 vai trd quan trong dé xdc dinh thigt hai do hanh vi xam pham
quyén SHTT, dic biét khi chu sé hou quyen SHTT ¢é khé khin
trong viec dua ra chiing cu hop ly, cy thé va thiét hat chye & chong
lai ngud1 xam pham (vi du: khodn m4t mdt do khéng bin duge hing
hda)."* Bing phuong phdp niy, Toa dn ¢d thé xdc dinh gid ai quyén
SHTT trudc khi ¢6 hanh vi xdm pham (thong qua viéc xdc dinh &
ti&n mA ngudi mua thién chi ¢ thé trd cho ngusi bdn thién chf cho
giao dich chuyén giao quyén SHCN). Sy khdc biét hoic muc chénh

’ Bién phdp niy c6 ngudn gdc o théng ludt nudc Anh theo "“Wnit of assumpsit” cho
phép bén bj xam pham, trén ¢ 56 quan h¢ nhin qud khéi phuc lai 1¢i nhuio va
ta3 sdn da b} bén ¢ hanh vi xam pham quyén s6 heiu tude dogt va duge cho 1y cé
nhong Igi thé d6i vé) ngudi ¢ quyEn yéu cu nhu: su ga ting I¢i nhudn cia bi
don tif th&: diém ¢6 duoc tai sin; gid try th] cruding cia dich vy mi bj don ¢6 duoc
khéng phu thudc vo vi¢c gid trl th sin coa bj don 6 tang hay khéng; diy B s6
nén phii tra dé cé dugc dich vu ruong ty cho dii ching minh duge dich vu hwu
fch hojc khong hita ich; gif trj c6 duge tir bat ky lgi fch ndo nhu cho thueé hojc
phin tram hozc 101 nhudn thye t€ ma bj don ¢4 dugc tir viéc sit dung cde 1gi fch;
lgi nhugn b} don c6 dugc tit viéc chuyén giao hojc bin thi sin cia nguyén don; I
nhuin Bj don cd dugc uir vige thé chdp tai sin cva nguyén don Xem Terence P.
Ross, sdd, . 15 - 16.

' Pay la thiét hai nguyén don cd thé duge bbi thuding nim ngoai it c4 nhang thiec hai
thyc té. Vigc 4p dung bién phdp may hodc muén tring phat bj ddn hodc muén ngio
chan hanh vi x3m pham cva bj don trong ruong lai. B6i viy, thi¢t hai tang thém bao
gdm ci thiét hai tring phat va thiet hai tang thém do tujt dinh.

¥ Trong linh vuc SHTT, tu Hoa Ky viéc 4p dung quytn yéu ciu lii suft tude phan quyét bit
du ¢r nam 1946 khi Lugt Patent dugc sita d6r. Tigp d6, nam 1983, T6i cao Phdp vien di
gidi thich sita d8i Lujt Patent nam 1946 theo dd 11 suft mude kb ¢6 bin 4n, méc cich binh
thudng, phis duge bdi thudng dnh o thr diém xdy ra hanh vi xam phony

” Terence P. Ross, sdd, tr. 12.

» Terence P. Rass, sdd, tr. 12,
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léch gita hai gid may chinh I thiét hai ma chu sé hiw lé ra da khon8
€8 néu nhu khong ¢6 hanh vi x4m pham, va day cung la khoin tl)x?[
hai phai dugc bi dip. Mot céch khdc c6 thé néi, day Ia cich thite ¥4
dinh musc thiét hai do gidm sut, t6n that gis wi quyen SHTT thong 944
gid trj ctia quyén trén thj trusng. .

Cdch thuic thy hai d€ xdc dinh thiét hai dya tren co hoi bf mat
Trong nhiing trudng hop nhit dinh, thiét hai v tai sin do hanh vi Xﬁ"‘y‘
pham gay ra khong chi lam gidm di gid trf cia tai san ma con khién C}}”
s6 huu khong nhin dugc loi nhuan 6f tai sin. Lgi nhugn bj mat nay
6 tén goi dic thi 2 “consequential damages” (tam djch: “thigt hai g1dn
[ié]:“).“

Néu nhu bi¢n phdp “gid tri thi trusng” hudng dén bu dip cho
nguyén don nhong gidm sut gid i tai sin do hanh vi vi pham dan su
gay ra thi “bien phip c6 hoi bi mdt” & mor gée do khic, bu dip cho
nguyén don tn thit, mit mat Igi nhugn coa i sin nay. Ve nguyén
tic, nguyén don khong phéi trong moi trudng hgp déu ¢6 thé yéu ciu
boi thudng ci hai loai thiét hai nay (gidm sut gid trj tai san va lgi nhugn
bi mit). Thuc tién chung minh, rdt {t crudng hop yéu cau bdi thudng
hai loai chiét bpi nay ctia nguyén don duge ddp ung va thusng nguyén
don chon khoin thiét hai 13 g1 nhuan bj bd 18 vi khodn thiét har nay
16n hon thi¢t hai do gidm st gid tr i sdn.® Viée chon phuong thuic
xidc dinh thiét hai bing l¢i nhuan bi bd 16 thusng mang ki cho nguyén
don khodn b1 thusng 16n hon gid trf thi rusng, nhung st khé khin
lai 6 nghia vy chung minh. Digu nay cho thdy noi dung bién phdp gid
o truong thé hién & sy thoa thudn vé gid i quygn SHTT trong cdc
giao dich hodc gid tri ma thi trudng chip nhan trd d€ c6 duoc quyeén
sit dung quyén SHTT.

Nhu viy ¢d thé thiy cic gid t dusc quy dinh wong Luit SHTT
Vigt Nam nim 2005 va cdch tinh cdc gid e ndy v& bin chit tuong thich
véi quy dinh cua Hi¢p dinh CPTPP. @

Tai ligu tham khao
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