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T o r n tdt 
Trong thiky 21, vdn diphdt triin bin vang dang ngay cdng nhdn dupc si;! quan tdm 
til cdc quic gia thi hiin trong qud tnnh dam phdn cdc hiip djnh thuong ni^i tif do 
(FTA) song phuong va da phuang thihi mdi. M^t khac, thtfc tiin gidi quyit tranh 
chdp ddu tugirn nhd ddu tu vd nuoc tiip nhdn ddu tu cho thiy su thay dii chinh sdch 
vi mdi trubng eda quic gia co thi ddn din khd ndng hi cdo bu^c vi pham tiiu chudn 
dii xd cdng bdng vd thoa ddng (PET). Ld quicgia tiip nhdn d'du tu dang phdt triin, 
Viit Nam da ddm phdn ky kit mdt si FTA trong do co sif di'iu chinh ddng ki diiu 
khodn FET cang nhu tich hpp thim vdn di bdo v& mdi trubng vdo ndi dung hiip dinh 
nhu Hiip dinh Dii tdc todn diin vd tUn bd xuy&n Thdi B'lnh Duong (CPTPP) vd 
Hiip dfnh Tu do thuang m^i Liin minh chdu Au - Viit Nam (EVFTA). Bdi viit 
ndy phdn tich cdch quy dinh vi tiiu chuin FETvd mii liin H i'di vdn di mdi trubng 
vd phdt triin bin vang trong Hiip dinh CPTPP md Viit Nam tham gia, trin ca sd 
do dua ra mdt si di xud't cif thi til goc d^ thuc thi Hiip dinh. 

TH khda: CPTPP, tHu chudn dii xd cdng hdng vd thba ddng, tiiu chudn dii xd tii 
thiiu, hiip dinh thuong mt}i tu do thihi mdi, phdt triin bin vdng, bdo vi mdi tru'ang 

Abstract 

In the 21st century, sustainable development is getting more attention from countries 
this is expressed in "new-generation" free trade agreement (FTAs) negotiation. At 
the same time, the practice of resolving investment disputes between investors and 
host States shows that a change in the country's environmental policy may violate the 
commitment affair and equitable treatment (FET) included in bilateral investment 
treaties. As a developing country, Vietnam has concluded a number of FTAs which 
include a significant adjustment ofthe FET provisions as well as combine the emphasis 
an environmental protection and sustainable development into agreements such as 
CPTPP and EVFTA. This paper analyzes how CPTPP regulates FET standards 
and the link to environmental issues in the Agreement. On that basis, specific proposals 
are made far Vietnam regardmg the use of State's sovereign right ta regulate public 
interests, including environmental protection. 

Keywords: CPTPP, fair and equitable treatment, minimum standard of treatment, new 

generation free trade agreements, sustainable development, environmental protection 
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Trong thdi gian qua, viec nang cao tieu chuan b io ve mdi 
trfldng va sfl tie^n bd trong quan ly phat tridn b'en vflng va sinh 

thai, cflng vdi vide xay ra nhifeu sfl cd mdi trfldng hen quan de'n hoat 
ddng din tfl da thuc day cac chi'nh phu dieu chinh cac chinh saeh phap 
ly trong nfldc cho phfl h0p vdi yeu ciu efla xa hdi. Chinh trong bdi 
canh nay, cac qude gia cd the rdi vao tinh the "tie'n thoai Ifldng nan" 
bdi cung liic dd, cac qudc gia nay cflng chiu sfl rang buoc phap ly trong 
vi^c bao hd khoan d'^u tfl nfldc ngoai dfldc ghi nhan trong cac hiep 
djnh dau tfl da ky ke't. Thflc t i ln giai quyet tranh chap cho thay nhieu 
tranh ch^p gifla qudc gia tie'p nhan dUu tfl va nha dau tfl nflde ngoai 
phat sinh vdi ly do khung phap ly ma nha dau tfl ky vpng da khdng con 
dfldc dam bao vi viec theo du6i cac ldi ich phi thfldng mai cua qudc 
gia ti^p nhjn d îu tfl.' 

Sfl hai hda gifla myc tieu thu hut vdn dau tfl nfldc ngoai trflc tie'p 
{foreign direct investment, FDI), thdng qua viec bao ve khoan d'au tfl, 
va viec bao ve mdi trfldng tfl l iu da la mdt trong nhflng van de dflpc 
quan tam trong phap luit mdi tnidng qudc te, phap luat dau tfl qudc 
t^, chu y^u la trong cae FTA cflng nhfl cac hiep dinh diu tfl song 
phfldng {bilateral investment treaty, BIT), qudc te {international investment 
agreement, IIA), va trong qua trinh giai quyet tranh chip phit sinh gifla 
nha d'au tfl nfldc ngoai va nfldc tidp nhan dUu tfl. Bi giai quyd't van 
dt nay, hi6n nay, cac qudc gia bfldc dau dieu ehinh ndi dung eua hiep 
dinh dau tfl nham vfla dam bao nghia vu bao hd dau tfl vfla dam bao cd 
sd dd qudc gia van co dii khdng gian thflc hien quy'dn chu quydn efla 
minh vfe vSn dfe mdi trfldng. Didn hinh la viec didu chinh l5i ndi dau 
ciia cac hidp dinh nay, cflng nhfl dfla vao hifep dinh ngoai lfe chung va 
ngo?i le ridng vfe mdi trfldng,^ trach nhiem xa hdi cua doanh nghidp^ 
va sfl ddi mdi each quy dinh nhflng tieu chuan bao ho d^u tfl cdt ldi 
trong hiep dinh diu tfl vi du nhfl tieu chufo ddi xii tdi hue qudc {Most 
favored nation treatment, MFN) , tieu chuan ddi xvf cdng bang va thoa 
dang (FET), va cac quy dinh vfe difeu kidn truat hflu. Day vdn dfldc 
xem la nhflng difeu kidn bao hd khoan dau tfl ddng vai trd tru cdt va 
dfldc tim thiy trong hau het cac BIT va IIA. Trong s6 dd, tieu chuan 
FET gay ra kha nhifeu tranh eai trong cdng dbng nghidn cflu. Difeu nay 
xuat phat tfl ban chi't tieu chuan FET vd'n cd pham vi giai thich kha 

' Saveno Di Benedetto, International Investment Law and Vie Environment, Elgar Intemacional 
InvestmenC Law, 2015, tr. 4. 

= Vl dy, Hiep dinh D6'i tac toan dî n va a^n bO xuy^n Thai Binh Duong ghi nhjn tnOC chddng dieu 
chinii neng vS vah dS m6i CrUbng, ho^c Hiep djnh Ty do thuOng mai giaa LiSn minli chau Au va 
Vî C Nam cang bao gbm m6c chUdng quy djnh vfe "ThiKJng mai w phat Crî n bSn vfli^", diSu 
vd'n khdng dutjc ghi nhjn trdng cac hi§p dinh Cd do thdOng mai - dan tu Cruy&n didng 

^ Ditu 9.17 CPTPP 
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rOng bdi tidu chu^n nay dflpc thie't kd nham tao ra cd sd ngan ch^n ̂ f-
hanh vi (cua nfldc tifep nhan ^ u tfl) khdng phfl hdp vdi muc tieu efla 
BIT v6n khdng dflpc quy djnh trong cac tieu chu^n cfl thd khac* Tr n 
thflc td, didu khoan nay cd thd dflpc vidn din kdt hop v6i nhifeu tigtiia. 
Vfl bao hd d'iu tfl quan trong khac nhfl MFN, tifeu ehu^n ddi xii quo": 
gia {National Treatment, NT) trong khi ndi ham cua tidu chuin nay i ^ 
khdng dflpc xac dinh rd rang, cy thd, hoac dflpc ghi nhan khac nhau 
gifla eac hidp dinh d^u tfl. Difeu nay din dfen kha nang tidu chuan FET 
dfldc giai thich khac nhau trong tttng tranh cha:p cu thd va do do h^n 
chd khi nang dfl doan trfldc kdt qua giai quydt tranh ch^^ ^^" ^^ ^^^^ 
thfle td vdn cd y nghia quan trgng d6i vdi cac chu the hfen quan. 

Mjt khac, do bdi canh lich sfl, ph^n ldn cac BIT trfldc diy khdng 
dfe cap mdi quan tam dd'i vdi lpi ich cdng cdng hoac van dfe phat tridn 
bfen vflng, do dd, thflc td la mdt sd hdi ddng trpng tai da giai thich didu 
khoin nay theo hfldng thie'u hnh ddng,^ gay ban chfe dd'i vdi vide thflc 
hifen quydn ban hanh cac quy dinh cung nhfl chmh sach vfe mdi trfldng 
efla qud'c gia. N h k n lam rd khai rflem cua tidu chu^n FET trdn cd sd 
hudng dd'n mdt sd mdi quan tam vfe lpi ich cdng cdng, Khung chinh 
saeh qudc td cho sfl phat tridn bfen vflng (International Policy Framework 

for Sustainable Development - IFFSD)^ dfe xua't nSm each thflc ma cac 
qudc gia c6 thi thifet kfe khai niem FET giup ghi nhan sfl quan t i m vfe 
ldi ich cdng cdng. Mdt trong nhflng sfl lfla chpn dd la: FET hfen kdt 
vdi tidu chuin dd'i xfl tdi thidu {minimum standard of treatment - MST).^ 
Trong pham vi bai vifet nay tac gia se phan tich each quy dinh difeu 
khoan FET trong Hidp dinh Ddi tac toan didn va tidn bd xuydn Thai 
Binh Dudng vfla cd hifeu Iflc ddi vdi Vidt Nam va danh gia tac ddng 
efla difeu khoan trfen ddi vdi kh i n ing ban hanh, didu chinh chinh sach 
mdi trfldng cua Chinh phu 'Viet Nam trong tfldng lai. 

^ X e m Y m g Zhu , "Fair and Equitable Trea tment of Fdreign Investors m an Era of Suscainable 
D e v e b p m e n c " , 58 Nat. Resources]. 319, 2018, tr. 325 
Vi dy nhd cic vy Melhanex Corporation v. United States of America, AES Summit Generation Ltd. 

V. Tlie Republic of Hungary, ICSID N o A R B / 0 1 / 0 4 , CMS Gas Transmission Company v. The 

Argentine Republic ( ICSID Case N o A R B / 0 ] / 8 ) 
' Khung chfnh sach qudc ti cho sd phaC Cn^n bSn vflng ho^ch djnh chfnh sach, thao lu jn v i 

dam phan nhflng diSu ki^n cu thd ciia cac hi?p djnh tfiu td. T u y k h d n g cd gia tri rang bu<ic 
vfe m5.C phap ly hay yeu c^u phai cd sy cam ke't ty nguydn til cac qufic gia, van ban nhy dong 
vai n-6 h u d n g dan quan t rpng cho viec nghien cdu eda cac cd quan nha ndde , cac hgc gi^, 
djc biec Crong boi canh gia tang cac hi^p dtnh dSu tit vdi chinh sach i ^d td th^ he mdi, t rong 
do ueu bidu la myc ueu phat tndn bSn vflng, h t tps . / /unetad.org/en/PubUcat ionsLibrary/ 
diaepcb2015d5_en.pdf, truy cJp ngay 1 3 / 3 / 2 0 1 9 . 

' Yulia Levashova, "Fau- and equitable treatment and the protect ion of che environment 
R e c e n t nends in Investment tteaties and Investment cases", t rong Yuha Levashova, Tuieke 
Lambooy Ige Dekker chil bien. Bridging the gap between International Investment Law and the 

Environment, Eleven Intemational Publisliing, 2016, tr. 57. 

https://https.//unetad.org/en/PubUcationsLibrary/
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1. Tieu chu££n"ddi xil c6ng b&ng va thoa dang" trong phap luat 
dau tu qudc t^ 

i.l. Tiiu chudn "ddi xri: cdng bdng vd thoa ddng" trong phdp ludt 
ddu tu qud'c ti' 

Tifeu chuin FET ngay cang ddng vai tro quan trpng trong cac IIA 
bdi quy d;nh nay giup l^p d'iy cac khoang trdng con bd ngo nd'u cd va 
giup h6 trd cho vide giai thich cac didu khoan cu thd trong cac hidp dinh 
nay.^ Thu^t ngfl "d6i xfl cdng bing va thoa dang", du dupc ghi nhan 
trong cac IIA dfldi dang "fair and equitable treatment", "just and equitable 
treatment'^ hay ''equitable treatment", vd cP ban dat ra cung mdt mflc dd 
bao hd nha d^u tfl. Quy dinh nay doi hdi qudc gia tidp nh^n d^u tfl phai 
danh sfl ddi xfl cdng bang ddi vdi nha d'au tfl nfldc ngoai. Phan ldn cac 
hiep dinh d^u tfl song phfldng va da phflong ngay nay dfeu ghi nhin didu 
khoan FET.^ Tuy nhidn, du cung dflpc ghi nhin trong rat nhifeu hiep 
dinh nhflng cac van ban nay lai sfl dung cac each quy dinh khac nhau 
vfe tifeu chuan FET. Trong thflc tidn giai quyfet tranh chip, eac hdi ddng 
trpng tai thfldng dfla vao cac hpc thuydt cu thd, quan difem va tinh tifet 
dac thu cua tflng vu vifec dd dfla ra kdt luan ve vide bien phap efla nha 
nfldc cd vi pham didu khoin FET hay khdng. Bdn canh do, do khd cd 
thfe dfla ra mdt khai nidm ey thd va thdng nhi't cho tieu ehuan nay, cac 
hoi ddng trong tai chh yd'u xac dinh lop tifeu chuin FET trong mdi vu 
vide la dang difeu khoin nao hay mflc dd ra sao.^" 

Vfe each ghi nh in didu khoin trong eae hiep dinh dau tfl, tai lieu 
efla UNCTAD'^ da t6ng hpp bd'n dg.ng quy dinh thfldng thâ y nhfl sau: 

(i) Chi ddn thuan ghi nh in FET va khdng giai thich gi thdm;^^ 
(ii) Tidu chuin FET lidn kd't v6i luit qudc tfe;'̂  

Xem UNCTAD, International Investment Agreements: Key issues. Vol I, 2004, Or. 92. 
Vf dy nhu Ban thao Hidp djnh vd bdd h<J tai sin ndde ngoai thdc hien bcli OECD 1967 vl 

gin day la Hidp djnh Ddi tac tdan dien va tidn h(? xdyen Thai Binh Dddng (CPTPP hay TPP-
11) (Dieu 9) va Hiep djnh d^u td tdan didn ASEAN-ACIA (Didu 11). Xem them vd nguftn 
g6c didu khoan FET trdng Ymg Zhu, tldd, chd tlifch 4, Cr. 323. 
Saveno Di Benedettd, tldd, chii thi'ch 1. tr.l03. 
Xem UNCTAD, UNCTAD Series on Issues in Inlemational Investment Agreements U, 2004, tr 17-18 
Didn hinh la cac hi$p djnh din tu dUdc ky kSt gifla Ha Lan - Thuy Di^n hay Hidp djnh 
gifla Thuy Si - Ddc. D<Si vdi nhflng BIT truySn thdng, khi chi dd cap ddn nghia vu 
FET ma khdng giai thi'ch gi them, h<>i dbng trpng tai thflcJng giai thfch tieu chuan thed 
hudng: "td than" (autonmous) theo tjlp quan qu6c td. Xem OECD, Wdrking Papers on 
InternaCidnal Investment, Addressing the balance of interests m Investment treaties. The 
limitation of FET provisions to MST under customary International Law. 2017, tr. 18. 
Mijt sd Iddng ldn cac IIA dudc ky kdt bdi qudc gia dai^ phac ciidn cd ghi nhjn didu khoan FET 
cd lien kdt vdi lujt qudc td Theo dd, didu khoin nay dUQc giai thi'ch dieo hUdng ydu cia sd xem 
tft ci cac ngubn cna lujt qddc td dd xac djnh hanh vi ciia qudc gia cd vi pham ueu chuin FET hay 
khdng. Thdc td, ddi vdi ffUdng h^p quy dinh FET theo cJu mjc nay, lujt qudc td thudng dda ra 
neu chuJn bid hd Cdi thidu ma nd'u bi vi phjm, nlia (feu tu cd did klidi kidn qudc gia tidp nhjn 
dau tu. Xem Jason Haynes, "The Evolving Nature of die Fair and Equicable TreaOnenc Standard: 
Challenging Its Increasing Pervasiveness in Li^t of Developing Countries' Cdncems - The Case 
for Regulatory Rebalancing", The journal of World Investment & Trade, 2013, tr.l23 
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(hi) Tieu chuin FET hen kfet vdi tidu chuin dd'i xil td'i thidu dd'i 
vdi ngfldi nfldc ngoai theo tap quan qud'c td (TQQT);'-* 

(iv) Tidu chuin FET kem theo ndi dung bd sung;'^ 
Vl bai vidt nay tJp trung nghien eflu Hiep dinh CPTPP va HidP 

dinh nay ghi nhin rd FET trong khudn kh6 Hiep dinh thudc trfldng 
hpp (lii), nen tic gia se ehi phin tich each ghi nhan FET hdn kdt voi 
tieu chuin ddi xfl tdi thidu theo T Q Q T (tfl day vidt tit la FET-MSi) . 
Tren thflc tfe', didu khoan FET dflOc xay dflng theo hfldng hdn kdt vdi 
T Q Q T - MST'^ trong cac IIA hien d?i (vi dy nhfl Hifep dinh ^ i u cua 
Hoa Ky nam 2004 va 2012) thflc chit la sfl hpc tap kinh nghiem tfl difeu 
khoan FET trong Hifep dinh ThflOng m^i tfl do Bac IVly (NAFTA). Cfl 
the, khoan 1 Dieu 1105 NAFTA quy djnh vfe tieu chuin dd!i x\i tdi 
thifeu nhfl sau: "mdi bin se ddnh cho cdc khodn ddu tu ctia cdc nhd ddu tu ciia 
hin cbn Wl sif dii xii phU hop vdi ludt quic ti, bao gdm sif dii x^ cdng bdng 
vd thoa ddng vd stf bdo vi an ninh ddy dii " (full protection and security). Tuy 
nhien, do mdt sd hdi ddng trpng tai d'au tfl giii thich thidu chinh xac 
didu khoan nay, cac ben ky kdt NAFTA thdng nhi't vdi ghi chu giai 
thich do Oy ban Thfldng mai tfl do {Free Trade Commision)" soan thio 
nam 2001 nhfl sau; Difeu 1105(1) NAFTA quy d;nh: tifeu chuan tdi 
thieu cua luat T Q Q T eung se la tieu chuin td'i thidu ap dflng cho cac 
khoan d^u tu efla mdt ben ky kdt khac; khai niem "dd'i xii cdng bang 
va thda dang" va "bio ve day du va an ninh" khdng yfeu c^u m^t sfl 
dd'i xfl nhifeu hon hoac vfldt qua tidu chuin td'i thidu ma luit T Q Q T 
doi hdi vfe dd'i xfl dd'i vdi ngfldi nfldc ngoai; va vide xem xet hdu cd sfl 
vi ph^m dd'i v6i mdt didu khoan khac cua NAFTA, hoac cua mdt thda 
thuan qudc tfe ridng bifet, se khdng tao nen mdt sfl vi ph^m dd'i vdi Difeu 
1105(1) NAFTA. 

1.2. Thuc tiin gidi thich quy dinh "dd'i xri c6ng bang ud thoa ddng'' 
liin kit vdi "tieu chudn ddi xA tii thiiu" trong cdc kit ludn gidi quyit 
tranh chdp ddu tu 

Mac dfl chfe dd IVIST d6i vdi ngfldi nfldc ngoai khdng phai la chu 
dd mdi trong hnh vflc edng phap qudc td, nhflng dfe'n nay, ndi dung 

Mdt sd IIA bd sung cum Cit "phii hdp vdi luJC qudc ce"'. "duoc quy dinh trong luat qudc te"', 
"theo cac nguyen tSc ciia lujt qudc td". PhUn bd sung nay ham y tieu chuan FET dugc xem 
xet theo lujt tJp quan qudc td. 
Vl dy nhd kdm theo nbi dung hSn quan ddn tfl chdi xet xti, cac bidn phap khong h^p ly hoj^ 
mang tinh phan bide ddi xd, vi ph?m cic nghia vu khac Xem them UNCTAD, f!(ja_ chij 
chich ll,u:.17-18. 
MST h mdt chuJC ngfl efla TQQT didu chinh sd ddi xfl vdi ngddi ndde ngoai bang cich dda 
ra Up hgp cac ngdySn tac ma nha nfldc phai tuSn thii khi ddi xd vdi ddanh nghifp nudc ngoai 

Oy ban ThUdng mai cu dd ciia NAFTA la ca quan cd thin quydn dUa ra cac giii thich chinh 
thilc va rang budc chd mdt sd quy d4nh ciia NAFTA. 
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tifeu chuin MST ddi vdi nha d'iu tfl va tai san ciia hp trong phap luat 
d'iu tu qudc td v in chfla cd sfl phat tridn dang ke. D o sfl md hd, khdng 
ro rang trong cac quy dinh vfe MST va FET tai cac hifep dinh diu tfl 
ndn thflc tifen giai quyfe't tranh chip d^u tfl cung tdn tai nhifeu each giai 
thich khac nhau. Mdt s6 hdi ddng trong tai xac dinh ngudng vi pham 
kha cao, nhd dd, nha nfldc se cd mdt "khdng gian" nhi't dinh dfe ban 
hanh cac chinh sach, quydt dinh cdng cdng {regulatory space).^^ Ngfldc 
lai mdt sd hdi ddng trpng tai khac lai dit ra ngfldng thap khifen de din 
dfen phat sinh trach nhidm phap ly ciia nha nfldc.'^ 

Nhin chung, hidn cd hai xu hfldng giai thich: (i) giai thich theo sfl 
phat tridn, tife'n bd efla T Q Q T ; (li) ed gIng xiy dflng mdt danh saeh vfe 
nhflng bidn phap vi pham FET. 

a) Xu hudng 1: Gidi thich theo su phdt triin, tiin bd c^a tdp qudn 
quic ti 

Lidn quan dfen xu hfldng giii thich difeu khoan FET theo sfl phat 
trifen cua tap quan qudc td - vd'n la xu hfldng thfldng dflpe eac trpng 
tai NAFTA vin dung, phan quydt trong vu ADF Group Inc. u. Hoa 
K'y, khac vdi tidu chuin MST trong vu kidn Neer 1926,^" chi ra ring: 
"TQQTkhdng bi dong khung theo thbigian vd tiiu chudn MST co thihi thay 
dii". Trong vu Glamis Gold Ltd v. Hoa K^, Hdi ddng Trpng tai da kfet 
lu^n ring "it/ dii xii thdi qud dupc d'i cdp trong vu Neer da khdng cbn dupc dp 
dung trong thuc tUn hiin dt^i". Hdi ddng Trpng tai NAFTA gin diy trong 
Vfl kidn Bilcon v. Canada cflng nh in manh r^ng: "Tiiu chudn MST ngdy 
nay rdng hon so vdi quyit dinh trong vu kiin Neer, vd nhung phdn quyit co liin 
quan sau do". Ddng thdi, c^n nhan thiy rang sfl ddi xfl bat cdng ddi khi 
xui't phat tfl nhflng nhan td bdn ngoai nhfl difeu kien kinh td hien tai va 
nhflng nhu cau ngin ban ccia cac nha dau tfl. Mac du vay, cae hdi ddng 
trpng tai NAFTA vin nh in m^nh rang du T Q Q T da cd sfl phat tridn, 
nhflng ngfldng xac dinh sfl vi pham FET vin con eao. Didu nay dflpc 
nhin m^nh trong t i t c i cic quyfet dinh efla NAFTA kd tfl khi thdng 
qua Ghi chfl efla FTC. 

'= Vf dy nhu cac vy Chemtura v. Canada (2010) va Apotex v Hoa K^ (2014). 
" Vf du nhu cac vu: S D. Myers, Inc. v. Canada, Metalclad Corporation v The United Mexican Slates 

(ICSID Case Nd. ARB(AF)/97/l). 
"̂ Tranh chJp Neer xiy ra khi mdt cdng dan Hoa Ky bj gidt hai d Mexico va Hoa Ky chay mJC 

cho cdng dan eda minh ben Mexico t&i tJy ban khidu kidn Mexico - Hoa Ky. Hoa Ky cho 
ring chinh quydn Mexico thidu cJn trdng trong dieu nra, tmy td tdi pham va khflng bat dddc 
nhdng ke ph^m tdi va dd dd cad budc each ddi xii vdi ngddi ndde ngdai ciia ndde sd tjii vi 
phsm lujt qudc td bdi each ddi xd dd vi ph^m mdt each trSng trdn, vdi y db xJu hay cd y xao 
nhang nghia vu, hoac cting cd thd xem la Chinh phii da hanh ddng thidu sdt ddn mdc ma ai 
cd ly trf minh mjn cQng nhjn ra la thip kdm hdn nhiSu yeu ĉ u nm tidu chuifn qudc td djt ra, 
Trong w nay, dya vao cac bing chiing ma chi'nh quydn Mexico dua ra vd bidn phap nu nfldc 
nay da tidn hanh didu tra. tiy ban khidu kidn Mexico - Hda Ky kdt lujn Mexico khdng phai 
chju trach nhiem khi khdng bSt ddQC nhflng kd pham tdi- Xem Trjnh Hai Ydn, Giao tnnh 
Lugl Ddu tu qudc ti, Nxb. Chfnh trj qndc gia sd chJt, 2017, cr. 114 
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Nhin chung, nhifeu phan quydt cua Hdi dbng Trpng tai NAFTA 
CO dfe cap Sfl md rOng pham vi difeu ehinh cua T Q Q T trong tifeu chuan 
FET nhflng ddi vdi cac linh vflc hen quan ddn lpi ich cdng cpng ^^^ 
nha nfldc, xu hfldng ehung la cac trpng tai danh gia lpi ich cdng cOng 
cao hdn ldi ich cua nha d^u tU. Difeu nay dflde khang dinh trong kdt 
luan cua Hdi ddng Trpng tai trong hai phan quydt g^n diy: Chemtura v. 
Canada (2010) va Apotex v. Hoa K^ (2014) vfe vin dfe bao vfe mdi trfldng 
v i sflc khde cdng cdng. Ca hai Hdi ddng Trpng tai dfeu dfla ra phan 
quye't ung hd nha nfldc. Trong vu Chemtura v. Canada (2010), mOt 
cdng ty hda chi't cao budc ring vifec Chinh phfl Canada thidu cin nhae 
ky Ifldng, tri hoan va tfl chd'i cap giiy phep ding ky thud'c trfl sau mang 
ten Lindane la vi pham quy dinh FET trong Hiep dinh NAFTA. Hdi 
ddng Trong tai eho rang hp khdng ed chflc nang xem xet vfe md'i nguy 
h?ii efla cac chit cd trong thudc trfl siu (Lindane) ma qudc gia dfla vao 
dd dd ban hanh bidn phap, die bifet la khi mdt cP quan chuydn trach 
tin rang chit nay giy nguy hai cho mdi trfldng. Qua dd, cd thfe thiy 
ring, xu hfldng giii thich FET tai cae h^ii ddng trpng tai cflng md ra cd 
hdi eho cac nha nfldc dflpc thflc thi eac chinh sach bao vd ldi ich cdng 
eOng, djc bifet la va'n dfe vfe bao ve mdi trfldng. 

h) Xu hudng 2: Cd gang xdy dung mdt danh sdch cdc bi6n phdp vi 
ph^m FET 

Trong qua trinh giai quyd't tranh cha'p, cac hdi ddng trpng tai cflng 
da xac dinh tifeu ehuin MST theo hudng hfet kd nhflng bidn phap ma 
mdt qudc gia ap dung cd thd vi pham FET. Vao nam 2004, Hdi ddng 
Trgng tai vfl Waste Management v. Mexico da xay dflng mdt danh saeh 
nhflng hanh vi khdng dflpc ehlp nhan efla nha nfldc nhfl sau:^^ nghia vu 
FET-MST bi vi pham khi cac hanh vi eua qudc gia gay hai cho nha dau 
tfl nd'u hanh vi do tuy tifen, khdng cdng bang va dflpe thflc hifen theo 
each thflc phin bidt ddi xfl, phin biet chung tdc hay cd thifeu sot trong 
quy trinh, thu tuc, thife'u minh bach va thife'u khach quan trong thfl tyc 
h inh chinh.-^ Them nfla, khi ap dung tifeu chuin nay, c'an chu y ddn ky 
vpng chinh dang cua nha d'au tfl nfldc ngoai ve mdt mdi trfldng phap 
ly va kinh doanh dn dinh. 

Vi du kdt lu jn ciia H d i dbng T r d n g tai t rong cac vd Metalclad Corp v. Mexico, SD Myers, Inc 

V. Canada, Pope & Talbot Inc v. Canada 

Phan quydt efla vti k ien dugc dua ra crfin cd sd cham k h i o phan quydt eda cac vy ADF 

Group Inc. v. Hoa Ky ( ICSID Case N d . A R B (AF) /00 / l ) ,Loeu/m Croup, Inc. and Raymond 

L Laewen v. Hoa Ky ( ICSID Case N d . A R B ( A F ) / 9 8 / 3 ) , S . D . Myers, Inc. v. Canada 

(h t tps . / /wv™' italaw cdm/eases /969) , Mondev International Ltd. v. Hoa Ky ( ICSID Case N o 
A R B ( A F ) / 9 9 / 2 ) . 
Phan quydt c^a H d i dbng T r o n g tai t rong vy Waste Management v Mexico ( ICSID Case N o 

A R B ( A F ) / 0 0 / 3 ) , dogn 98 . 

https://https.//wv�'
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Nhin chung, vi tidu ehuin FET mang tinh md ho nfen cac hdi 
dbng trpng tai dflpe quyfen thanh lap, t ip hdp cie yfeu cau cUn thifet dfe 
dat dflpc mue tifeu theo hiep dinh trong tflng tranh chip cu thfe, flng 
vdi tflng mdi quan t im cua m6i nfldc. Thdng thfldng, cac yfeu ciu niy 
thflbng dflpc chia thanh bdn nhdm ehinh: (i) nghia vu than trong va 
bao vd; (ii) trinh tu thfl tflc hdp ly bao gdm ttf choi xet xfl; (hi) khdng 
dflpc ddi xfl ddc doan va phi ly; (iv) minh bach - on dinh, bao gbm tdn 
trong ky vpng chinh dang cua nha dau tfl.^'' 

2. Sa tich hdp vain d6 bao v6 m6i trudng va m d i lien he vdi 
tieu chu^n "ddi xii cdng bang va thda dang" trong Hiep dinh 
CPTPP 

2.1. Vdn d'e hdo vi mdi tru'ong va tiiu chudn "d6i xri cdng bang va 
thoa ddng" trong Hiep dinh CPTPP 

Nhin chung, eac BIT truyfen thdng chu yfe'u dflpc ky kfet gifla 
qudc gia ph i t tridn (nham bao vfe nha d^u tfl nfldc minh va tai san cua 
hp khdi eac hanh vi cua nfldc tife'p nh in d^u tfl) va qudc gia dang phat 
tridn (nham thu hflt dau tfl). Trong cac BIT nay, cac qud'c gia d'dng y 
ap dung cic tieu chuan td'i thifeu de bao vfe nha d'iu tfl nfldc ngoai. Cac 
BIT truyfen thdng thfldng hife'm khi dfe cap vin dfe phat tne'n b'dn vflng 
hay bao vfe mdi trUdng. Cho ddn mdt thap nien trd lai day, mdt sd 
qude gia bit dau dfla cac md'i quan tii'n vfe v in dfe phat tridn bfen vflng 
nhfl mbt trong nhflng muc tifeu quan trong vao cac hiep dinh d'au tfl, 
thdng qua vide dfe cap v in dfe nay ngay tai ldi ndi d'iu hay trong cac difeu 
khoan cua hiep dinh. Sfl phat tridn nay nhin manh vifec phai bao dam 
sfl cin bang gifla ldi ich kinh tfe' cua nha dau tfl vdi vifec bao vd mdt sb 
lpi i'ch phi kinh tfe ciia xa hdi, qua dd lam thay dbi quydn va nghia vy 
ciia qubc gia va nha d'au tfl trong nhflng trfldng hpp lidn quan.^^ 

Ddi vdi CPTPP, sau khi dfldc phd chuan bdi qua ban trong sd 11 
nfldc hen quan, hidp djnh nay da chinh thflc cd hidu lfle kd tfl sau ngay 
30/12/2018. Vdi eae cam kdt hdp tie d'iu tfl siu rpng hdn, nguy ca cic 
bidn phap ma nha nfldc ap dung bi kidn vi pham FET bbi cac nh i d'au 
tfl la hifen hflu, nhat la trong bdi canh ydu c'iu bao vfe mbi trfldng ngay 
cang cap bach hdn. Tuy nhien, hifep dinh nay da ldng ghep hieu qua 
yeu c'iu bao hd d'iu tfl vbi muc tieu bao vd mdi trfldng. Ph'an nay xem 
xet cac quy dinh hdn quan trong hidp dinh nay. 

August Reinisch, Standards of Investment protection, Oxford University Press, 2008, tr. 111 . 
Vf du, Plidp djnh mJu c i a N a - u y quy dinh minh thj t?a Ibi ndi dSu n h d sau;". sv thik ddy ddu lu 

bin vang la vdn di rdt quan trpng cho sUphdt tnin hctn naa ciia cdc nin kmh ti qudcgia va loan cdu cang 

nhu di tlieo dudi cdc myc litu qudc gia vd loan cdu diphdt tnen b'dn vUng, vd hiiu rdng vi^c ihik ddy cdc 

Idiodn d'du tu do dbi hoi nS lye hpp tdc aia cdc nhd ddu tu, qudcgia tiip nhdn d'du tu vd qudcgia cila nha 

ddu IU (liome state)". 
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Trudc hft, Di iu 9.6,2' Chuong 9 Hiep dinh CPTPP ghi nh»n vi 
tieu chuin ddi xij tfii t h i& nhu sau: 

" 1 MSi hen si danh cho khodn diu tu trong Hifp dinh SU ddi xt fhU 
hop vM cdc nguyen tk cia tdp qudn qiuic t(, hao gdm: dd'i xii cdng bdng « * '" ' 
ddng ud bdo vi an ninh. 

Nham giai thi'ch ro hOn, khoan 1 quy djnh tifiu chuan d6i xd tOl 
thi^u phil hdp vdi cac nguyta tic ciia tip quan qudc tS, bao gSm: adl 
xil cdng bang va thda dang va bao ve an ninh, bao vi mdi tnidng ngay 
cang cip bach hOn. Tuy nhien, Hiap djnh khdng y ta ciu dd'i xfl ngoai 
pham vi hoac vUOt qua su ddi xfl theo ySu ciu cua tieu chuin dd, va 
khdng tjo thdm cac quyta bd sung. Nghia vu tai khoan 1 quy dmh: 

(a) "ddi xi cing bdng, thod ddng" bao gim nghia vu khdng til chii xet xCl 
trong cdc thi tuc ti tmg Kmh su, ddn su, hode hdnh chinh phU hop vii nguyin 
tdc v^ thu tuc trong cdc hi thing phdp ludt co bdn trin thi giii; vd 

(b)... 
3. Viic xde dinh n/u co hdnh vi vi pham di'iu khodn ndo khac ciia Hiip 

dinh ndy hade mdt Hiip dinh qudc ti' ddc Idp se khdng duac coi la co sd di'xde 
dinh CO vi ph&m di'iu ndy. 

4. Nhdm gidi thich rd han, su kiin thudn tiiy vi viic mdt Bin co hdnh 
ddng hode khdng hdnh ddng md co thi' trdi vdi k^ vgng chinh ddng ciia nhd ddu 
tu se khdng bi xem Id cdu thdnh hdnh vi vi pht^m Hiip dinh ndy, ki cd trong 
trucing hop dan dd'n hdu qud thiit hgi cho mdt du dn ddu tu dupe bdo dam nhdi 
dinh. 

5 " 
Cd the thi'y, each tidp c^n cua Hifep dinh C P T P P cd didm tflPng 

ddng vbi Difeu 1105 NAFTA trong vifec khdng dfla ra khai nifem ro 
rang vfe FET ma chi ghi nhan FET gin lifen vdi MST. Ddng thdi, 
Difeu 9.16 CPTPP cung ghi n h i n sfl thbng nhi't efla cic bfen ky kd't 
vfe tieu chuin MST theo T Q Q T eflng nhfl each thfle dfe thife't lap 
T Q Q T mdi. 

Ben canh db, nhfl phin tich nbi dung cac phan quydt cua cac cd 
quan giii quyfet tranh chip d'iu tfl b trfen, vifec xem xet hanh vi vi pham 
FET cung se dflpc cin cfl tren cd sb myc tieu, mflC dich efla Hiep dinh, 
dflpc thd hifen b ldi nbi dau vin b in nay. Ldi ndi d'au Hiep dinh CPTPP 
thd hidn mdi quan t im efla cac bfen ky kdt trong vifec flu tifen vin dfe bao 
ve mdi trfldng mdt each minh thi: 

^ Di'eu 9.6 (Tliu chudn ddi xii tdi thiiu) dupc hiiu theo quy dtnh c^a Phy life 9-A (Cdng phdp tmyin thdng 
qudc Id) Cac bSn xac nhdn vi cdch kiiu vi TQQT noi chung vd cu thi Uin quan din Di'^u 9.6 (MSTj co 
kit qud tu tip qudn chung vd thdng nhdt aia cdc qudcgia md ftp tudn thri theo nghia vy phdp ly TQQT 
MST- chid^ ddi xii vdi ngubi nudc ngoai di cdp din mQi nguyin tdc TQQT bdo v4 cdc khodn dh ,„ ,̂4^ 
ngubi nudc ngodi. 
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"Thiit Up Hiip dinh khu vide todn diin nhdm thiic day hdi nhdp kinh t^ 
nhdm tu do hoa thuong mgi vd d'du tu,...mang lt}i lai ich cho ngubi tiiu diing, 
gidm ngheo vd thiic ddy phdt trien bin vUng (...) 

ThUa nhdn quyin ciia cdc Bin trong viic di'iu chinh vd c6gang ddm hdo 
su linh ho^t ciia cdc Bin khi ddt ra cdc uu tiin trong cdng tdc xdy dyng phdp 
ludt vd quy dinh qudn /y, dam hdo lpi ich cdng, vd bdo vi cdc muc tiiu phiic lpi 
cdng cdng hpp phdp, nhu y ti' cdng cdng, an toan, mdi trubng, bdo t'dn ngudn 
tdi nguyin thiin nhiin vd ca vd huu ca co thi hi egn kiit, su todn ven vd sif 6n 
dinh ctia hi thd'ng tdi chinh vd dgo diic xa hdi; (...) 

Thiic ddy bdo vi mdi trubng d miic dd cao, hi cd thdng qua viic thuc thi 
cd hiiu qud phdp ludt vi mdi tru'ang, vd ddy mgnh cdc muc tiiu phdt triin b'in 
vUng, bao g'dm cd thdng qua cdc chinh sdch vd thuc tUn thuang mr^i vd mdi 
trubng CO tinh tuang h6..." 

Cung c'an n h i n manh rang, bfen canh ldi ndi d'au, Chfldng 29, 
Muc A, Difeu 29.1 Cac ngoai Id chung efla Hifep dinh eung dfe cap 
viec flu tifen cho muc tifeu bao vfe mbi trfldng bfen c^nh thuc diy 
thfldng mai. Qua dd, cd thd thay, cac bfen ky kfe't hiep dinh y thflc 
ri t rd t ing trfldng kinh tfe trong thfe ky nay khdng thd tach rdi khdi 
yfeu c^u phat trifen bdn vflng. Dac didm nay ra't khd tim thiy trong 
eac BIT truyfen thd'ng, dac bidt la cac BIT ma Vidt Nam ky kfet trfldc 
diy, vdn flu tifen thu hiit d'au tfl hdn hfe't do bbi canh lich sfl, quan hd 
thflPng mai bi t can xflng cung nhfl difeu kidn kinh td han chd. Difeu 
nay eho thiy Hifep dinh C P T P P thflc sfl p h i n anh dflng ydu c'iu va 
sfl phat tridn cua thfldng mai trong thd ky 21 vdi nhflng mdi quan 
t im siu sic, chit che va toan didn hdn so vdi cac hiep dinh trfldc diy. 
Ph^n dflbi diy se dfla ra mbt sd danh gia vd cae quy dinh trdn va y 
nghia dbi vdi Vidt Nam. 

2.2. Ddnh gid v'i quy dinh "ddi x^ cdng bdng va thoa ddng" trong 
CPTPP vd mdt sddi xudt cho Viit Nam 

D'au tidn, cd thd thiy ngdn ngfl trong ldi nbi d'au efla Hidp djnh 
CPTPP cd thd dflpc didn giai theo hflbng nhin manh muc tidu bio ve 
mdi trflbng trong chinh sach bao hb d'au tu khi xem xet hanh vi vi ph^m 
FET. Tfl db, ngfldng xac dinh vi pham FET da dfldc phat trien cao hdn 
trong Hidp dinh cung nhfl mang tinh rd rang va cd dinh hfldng tife'p c^n 
hdn. Difeu nay se khie phflc nhflng khife'm khuydt trong eac hifep dinh 
trflbe db CO mb hinh tfldng tfl nhfl Difeu 1105 NAFTA. Ngbn ngfl trong 
Hiep dinh thd hifen rd rang muc tidu ma cac bdn ky kdt mudn dam bao 
cflng sd gibi han sfl mb rbng ndi ham c^a FET qua mflc so vdi y dinh 
ban d'iu ciia cac bfen ky kfet tai cP quan giai quyfet tranh chip. Do viy, 
thflc ra, quy dinh cua Hifep dinh nay giflp Vifet Nam cflng nhfl eac bdn 
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kj? kft khac cua CPTPP giim th i& rui ro kha ning bi kidn theo di6u 
khoin FET khi theo dudi cac chi'nh sach hudng d t a bao ve mdi trUSng-
IVIic dil moi du doan dUa ra 6 thdi di^m ma Hiep dinh CPTPP mdi bat 
dau cd hieu lye con hdi sdm, tuy nhien, trong qua trinh thflc thi Hi^P 
dinh nay, ne'u cd sfl thay ddi trong cliinh sich quin ly mdi trfldng gV 
thiet hai cho nha dau tu thi nhflng ghi nhjn v i muc tieu phat tn^" "̂  
vflng ndi chung va myc tieu b io v^ mdi trUdng ndi rieng trong ^ l-P 
dinh nay n t a duOc v in dung dung each se t?o ra la chin hieu qua bao ve 
nha nudc trUdc nhUng khita kien cd hdn quan cua nha diu^tU- ^ 

Ngoi i ra, nh im thyc hien cae cam ket trong khudn khd Hiep dinh 
CPTPP eflng nhu tin dung duoc cac cO hdi ma hidp dtnh nay mang lai, 
ben cjnh viec diSu ehinh eac quy djnh hidn himh hojc ban hinh mdi 
cie vin bin lult hen quan, cic cO quan quan If cd thim quySn cila Viet 
Nam can luu y d ta each thflc ban himh, ap dung cic bien phap quin 
ly nhim mue tieu bao ve mdi trfldng can d im bio cic yeu ciu vd tinh 
minh bach cung nhu ydu c5u vS trinh tfl thu tyc hop ly. Cu the' l i trfldc 
khi didu chinh chinh sach hojc ip dung eac bidn phip co kha nang gly 
anh hudng dd'n quyta hoic ldi i'ch efla nhii diu tfl nfldc ngoii, chinh 
phu can d im bio cung cap diy dfl cO che' dd nh i dau tu dflOc thdng tin 
diy dfl v'e cic vin dS phap ly cu the, dUOc tao ed hdi hdp ly de nha diu 
tfl ddng gdp y kie'n hoac cung trao ddi de tim ra giii phap phfl hop cho 
ca nhil nudc lin nha diu tU. Bdn canh dd, nh i diu tU eung ein dfldc 
dam bio quyta khieu nai dd'i vdi vide ban hanh v i ap dung cic quyd't 
dinh giy bit lOi eho nha diu tfl. Ndu ed th^ thfle hidn vide quan ly hoat 
ddng t^u tu va mdi trfldng trdn cO sd cic quy dinh thu tue ro rang, minh 
bach, khdng mang tinh phin bidt ddi xfl,^' nfldc tid'p nhin diu tu vin 
CO thi theo dudi eae muc tieu mdi trudng chinh dang bdi thdng thudng 
cac hdi ddng trpng tii die bidt chfl trong ddn cac ydu c^u niiy khi d inh 
gia mdt quyd't dinh cu thd cila nh i nude cd vi pham cic nghia vu bao 
hd d'iu tu hay khdng. Trong didu k i t a hien tai, diy cd the v in lii thich 
thflc dd'i vdi ehi'nh phu Viet Nam bdi he thdng toa an hay co quan ban 
tu phap, CO quan hanh chinh hoae thfl tue tfl phip, b in tfl phap hojc thil 
tuc hanh chinh trong nUde van cdn dflOc td ehfle kem hidu qua hojc 
con nJng tinh quan heu, dac biet la trong viec ra soit hojc dieu chinh 
cic quye't dinh hanh chinh trong hnh vflc d'iu tfl. Thuc hien duoc eic 
yeu eau niy khdng nhflng giflp giim thidu kh i nang bi khie'u kien bdi 
nhi dau tU nfldc ngoai gly bl't loi v i tdn kem khi phai theo dudi thii tyc 

'' Xem them Nguyfn Tli| lan Hoong, "M«t.« tnnh chip Km quan dfn tmSt hm trong q„i„ 
If m6i trudng- Kmh nghi«m phong ngUi ti.nh chip cho V,(t Nam", trong Trin Vift Dong 
- Nguyin Thi Lan HuOng (chn biSn), GUi nit ir««(. (kip ddu t,i ijudi li: Mft si rf„ « p/,„j,, 
m iktc tiin iiong Mi mh hfi nHl. Nxb. Dji hpc Qu<(c gia TP. H6 Chi iVhnh, 2018, tr. 133. 
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G Q T C d'iu tfl ma vd liu dai cung giup dat dflde mflc do dn dinh phap 
ly ding kfe nhb db n ing cao uy tin efla thi trfldng dau tfl trong nfldc. 

Thfem nfla, tuy Hifep djnh CPTPP da phan nao dam bao dfldc mflc 
tidu mdi trflbng cho cac bidn phap efla chinh phu cac nflbc thanh vifen 
trong tflpng lai, mdt sb hifep dinh d'iu tfl song phflpng ma Viet Nam 
tham gia ky kdt v in dang cbn hifeu Iflc^^^ va do dd v in cb nguy cP dd 
cac nha d'iu tfl dflpe bao vd bbi cic hifep dinh nay sfl dung difeu khoan 
FET dd khdi kifen. Vi vay, Chinh phu Vifet Nam can cd chinh sach vd 
hifeu hba cic hifep dinh da ky kfet bi ldi thdi nham giam thidu rui ro bi 
khbi kien theo cic hifep dinh dfldc ky kdt giai do^n trfldc. Ndu didu nay 
l i b i t kha thi, dfe xul t dflpc trinh bay b ph'in dflbi day cd thd la mdt giai 
phap phh hpp trong difeu kifen hifen tai. 

O gdc dd xiy dflng va quan ly ehinh sach phat tridn kinh td - xa 
hbi eiia qube gia, eb thd thiy, phat tridn bfen vflng dflpc dfe cap dfen 
ri't nhidu Tin trong Hifep dinh CPTPP cung nhfl trong eac FTA thfe 
hd mdi khac (vi dfl nhu EVFTA, Hifep djnh Hdp tac kinh td toan 
didn khu vflc (RCEP) hay Hifep dinh TTIP (gifla Hoa Ky va EU), tuy 
nhien b Vifet Nam vin dfe phat tridn bfen vflng ehu yd'u dfldc dfe cip ddn 
trong cac van ban mang tinh hflbng d in hdn la quy dinh thflc chat. Vi 
dfl nhu Quydt djnh sb 4 3 2 / Q D - T T g efla Thfl tflbng Chinh phu phfe 
duyfet chidn Ifldc phat tridn vfen vflng Vifet Nam giai doan 2011-2020 
hay Nghi quyfe't hbi nghi Tin thfl 8 Ban Ch ip hanh Trung fldng khda 
XII vfe chidn Ifldc phat trifen bfen vflng kinh tfe bifen Viet Nam dfen n i m 
2030, t'am nhin dfen nam 2045. Vi vay, trong bd'i canh vah. dfe nay ngay 
cang dflpc quan tam hdn ca d pham vi trong nfldc Hn tai cac difen dan 
kinh tfe - thfldng mai khu vflc v i qubc tfe', Chinh phu cUn tan dflng sfl 
thuan lpi cua xu hfldng chung nay xuc tifen xay dflng cac van ban phap 
ly mang tinh dinh hfldng cflng nhu dfla ra cac yfeu c'au Cfl thd nh im bao 
dam mflc tidu phat tridn bdn vflng trong nflbc. Bdn canh db, Chinh 
phfl cflng cd thd dam phan vbi cae dd'i t ie thfldng mai {dac bifet la cie 
ddi tac thfldng mai trong cac BIT da ky kfe't trfldc day khdng cd di'feu 
khoan flu tifen cho mdi trfldng di dfe cap dd'n d tren), ky kdt cae thba 
thuin tu nguydn nhin manh niflc tidu phat trifen b'en vflng. Hidp dinh 
dbi tac tfl nguyfen vfe Luat Quan ly rflng gifla Vidt Nam va EU (hoan ti't 
dam phan vao thing 7 n i m 2018) la mbt vi du. Cac v in ban nay cb thd 
l i cd sb phap ly hidu qua giflp Nha nflbc han chfe bbt nguy cd bi khbi 
kifen bdi nha d'iu tfl nfeu thflc sU phai ap dung mdt bifen phap nhu vay 
trong tUdng lai giy thidt h îi cho cac chu thd nay. 

" Vl dy nhu BIT Vi^t Nam - Uc (1991), BIT Vi?t Nam - Nhi.t Ban (2004), BIT Vi^t Nam -
Malaysia (1992) v& BIT Vi^t Nam - Singapore (1992), [https://investmentpolicyhub.unctad. 
org/IIA/CountryBits/229#iialnnerMeiiu, tmy cap n^y 11/2/2019. 
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Nhin chung, CPTPP cflng nhfl cac FTA thd hfe mbi cflng fhdi dfeu 

d^t ra cac tifeu chuin kha cao vfe l o ^ bb rao can vbi thfldng mai va diu 

tu. Vifec thUc hidn cac yfeu c'iu nay ngoai muc tifeu mb efla thi trflbng 

cbn tao ddng lfle manh me cho vifec cii each cac quy dinh phap W 

dd tao mdi trUbng kinh doanh thuin lpi, mdi trflbng canh tranh bm 

ddng cho cac nha san xui't, nha d^u tfl trong nfldc va qud'c tfe. Thflc 

cho thiy mflc db tfl do hba cao trong cae hiep dinh mbi nay vin dfldc 

cin bing dbng thdi vdi cac gia tri nang cao nhu lao ddng, mbi trUdng. 

Tham gia Hifep dinh CPTPP mb ra them kha nang thu hflt d'au tU, nh i t 

la tfl cac ddi cac kinh tfe ldn trong hfen kfe't niy. Diy cflng la cP hdi tdt 

cho Vifet Nam bbi d^u tu cung la hnh vflc dupc danh gia se ed tic ddng 

trflc tife'p va lam thay ddi dang ke hien trang phap lu^t va ehinh sach nbi 

dia cua Viet Nam. Tuy nhien, tfl cd hdi ddn viec d^t dfldc lpi ich thflc 

SU ddi hbi tinh th^n chu ddng cai each thd chd, didu ehinh hfe thbng 

phap lu^t, xay dflng chidn Iflpe phat tridn nhin Iflc va cd sb ha tang phu 

hpp. Cac cdng vide nay ta't nhien ddi hdi nhifeu n6 lfle tU nhi'feu ngubn 

lfle trong nfldc, du v?y, tfl kinh nghifem gia nhap Tb chflc ThUPng mai 

thfe gidi, tie gia tin ring viec thflc hien la hoan toan kha thi nfe'u Vifet 

Nam chuin bi Id trinh difeu chinh phfl hpp. • 
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