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Tom tdt 
Hiy; iinh Bii tac toan difn m tiin bd xuyin Thdi Einh Dum (CPTWj iux 
xem la mdt trong nhang hifp dinh thuimg mai thiM mdi mil khi Vilt Nam tham 
gia sl tgo thimh mdt tiin di quan trong If IhUc My cdi emit cdc thi cU theo cam kit 
m chudn muc chung cia liinh ti thi giii. Ndi dung ctia Hiip dinh nay khdng cm goi 
gon trong cdc linh vuc truyin thing nhu ihuang mgi hdng hoa, dich vu hay ^tlriUu tn 
tui md con ylu ciu cdc quicgia ky kit phdi mi aia mdt cdch sdu rdng trong nhim link 
vuc khde. Mdt trong si do la cde earn kit liin quan din thuang mgi diln tit. Vi tiii, 
khi CPTPP CO hiiu luc, nhung quy dinh vt ihuang mgi diln tit duac gin nguyln lai 
tu TPP-12 ddt ra cho Vilt Nam nhang ylu edu nhdt dinh phdi tudn thil ddng th'ai 
tim Itiim nhang gidi phdp phdp iy trong nudc nhdm ehing lai nhang riii ro din tU qua 
trinh hdi nhdp trong Itnh vue thuang mgi diln ta 

Tfl khba: thuang mgi diln til, thifc trgng dp dung phdp ludt, CPTPP 
Abstract 

The Comprehensive and Progressive Trans-Pgcifie Partnership Agreement (CPTPP) 
is considered as one of new generation free trade agreements of which Vietnam is a 
menher. The content of this agreement is no longer encapsulated in traditional areas 
such as trade in goods and services or inteUectual property, hut also requires the signatory 
countnes to liberalize extensively in many other areas, such as electronic commerce. 
Therefore, when the CPTPP takes effect, with the regulations on e-commerce retained 

from TPP-12, Vietnam shall satisfy its requirements and seek legal solutions to combat 
the risks that come from the integration process in e-commerce field. 
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Khi internet xul t hien tai Viet Nam tt! gitla thjp k t 90 cila thS 

ky tnidc, khai niem thiidng mai dien tiS (TMDT) din dudc 

hlnh thanh d nUdc ta. Sii phat trien eda cdng ngh« tjo thiSm nhiiu 

each thiic hdn trong viec trao ddi thdng tin giaa cac thiidng nhan, giQa 

thudng nhan vdi khach hang, giua nhang khach hang vdi nhau, hay 

M ci giaa cac chu the nay vdi nha nudc, ta dd, viec thift lap quan hs 

hop dong cOng nhu mot phan hoac toan bd nghia vu cUa hop ddng se 

dudc thuc hien dua tren mot n in tang dien tU nao dd. D^ dap Ung duoc 
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nhCfng thay ddi li^n tyc trong t M gidi c6ng nghS li^n quan cac quan h.6 
thiidng mai di6n tti, Nha nudc phai H6n tuc cap nhat, dila ra nhCfng c6ng 
cu phap ly chuyan biet. Lu^t Giao dich diSn tii nam. 2005, Luit C6ng 
nghe th6ng tin nam 2006 va gan day la v in ban hop nhat s o i l / V B H N -
B C T cila B6 C6ng thiidng, Nghi dinh vfe thilOng mai di6n til dudc ban 
hanh ngay 12/02/2018 cho thay Viet Nam lu6n chii ddng chuan bi cac 
khung phap ly trong nildc n h ^ difeu chinh nhtfng quan hfe phat sinh 
trong linh vnc T M D T . 

O gdc do cac cam ket qudc tfe cua Viet Nam, vifec trd thanh thanh 
vifen c^a T6 chile ThUdng mai thfe gidi (WTO) vao nSm 2007 la mdt 
don hiy md rdng kha n5ng tifep egn cOng nhu ddn nh^in nhang quan 
hfe thiidng mai mdi va trong dd cang cd linh vilc T M D T . Hang loat 
hoat ddng hfen quan dfen T M D T d nhifeu cap d6 cua W T O da dudc 
difen ra, ddn CTX nha "Tuyfen bO' vfe thiidng mgi difen ta toan c'au" 
caa Hdi nghi Bo tradng vao nam 1998.^ Sau dd dfen nam 2001, van 
ban thao luan cua Dai hoi ddng tife'p tuc dua cac van de vfe thiidng 
mgi difen ta vao chadng trinh nghi sil.^ Trong khudn khd ASEAN, 
vao ngay 28/11/1999, Hdi nghi thadng dinh thadng nien tai Manila, 
"ASEAN e-space" da dUOc khdi xadng nha mdt chife'n ladt phat trifen 
ciia ASEAN. Cac yfeu td chinh dinh hadng c^a e-ASEAN la: (1) cd 
sd ha t^ng thdng tin ASEAN; (2) thi tradng chung cdng nghfe thdng 
tin vfe hang hda va dich vu ASEAN; (3) cdng ddng difen ta; (4) chi'nh 
quyfen difen til; (5) mdi tradng T M D T thin thifen.^ Dfen thang 11/2000, 
cac qudc gia ASEAN da ky kfe't Hifep dinh khung vfe e-ASEAN dfe 
tao difeu kifen thanh lap Cd sd hg tang thdng tin ASEAN (ASEAN 
Information Infrastructure, All), la he thd'ng phan cdng va ph^n mfem c'an 
thifet dfe truy cap, xa ly va chia se thdng tin nham thiic d^y sil phat trifen 

H0i nghj B<? trudng, WTO, Tuygn bd v^ thuong m<fi di^n Hi toan c'du. WT/MIN(98)/DEC/2, 
ngay 25/5/1998 Trong tuyfin h6 nay, H^i nghi B0 tnidng da nhjn ch^y ring thtidng m^i 
dien tii ngay cang phat tn^n vi t^o [hem nhiSu cd hiji mdi cho thiiOng mji Dgi di^n cua cac 
quoc gia rhanh vien tuySn b6 rSng Djii h$i d6ng phai dua vao chUOng trinh lam viec nhang 
van dS hen quan A&n thUOng mai di$n til toiin c^u, cy th^ la hen quan d& WTO, kinh i6, tai 
chinh va cac qudc gia dang phat tri^n. 

Ban thu ky, WTO, Tom tdt ciia Ban thu k-f vi cdc vdn di dugc niu ra trong Iranh lu4n vH ihuong 
mai di^n ta cCia Dai h^i ddng, ngay 15/6/2001, WT/GC/W/436. Tai phien hgp nay, Dai hfii 
dbng da lim each thdng nhSt 4 v^n dt chi'nh lidn quan d^n thiidng nm di$n nl: (1) phSn loai 
vS ddi tui?ng ciia chuydn giao di^n ni; (2) thUdng m?i di^n til toSin cUu va cac qudc gia dang 
phat tniln; (3) ap thu(! len TMDT va quan h§ giOa TMDT va cac c6r^ cu chUdng mai truyfen 
thdngi (4) th^m quyfen va lujt ip dyng 
Rodolfo Noel S Quimbo, Harmonized development of legal and regulatory systems for 
e-commerce in Asia and the Pacific: current challenges and capacity-building needs, https //pdfs. 
Semanticscholar.org/ed95/bl5151d4fa37d206476ec222956fa5da056d,pdf, truy cJp ngay 
02/02/2019. 
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c^a thudng mgi difen ta trong khu v\^c.'* Nfeu chi xet trong khu va 
ASEAN, theo sd hfeu cua IMF vao thang 8 / 2018 thi Vifet Nam la ^^ 
trudng ldn tha 6 trong khu vac vdi tdng dan sd hdn 630 trifeu ng^di, 
trong dd da cd hdn 480 trifeu thufe bao internet va hdn 700 tri^u t 
bao di ddng. Chi ti'nh rifeng trong linh vuc ban le trong thudng ui^ 
difen t^ thi trong khdi ASEAN-6 nay Vifet Nam da dem vfe hdn ^' '^ / 
USD tren tdng sd 14 ty USD caa ca khdi vao n5m 2017 trong khi bdn 
nam trade do, vao nam 2013 chi la 0,08 t^ USD.^ NhUng s6' li^u nay 
da dfe chdng minh sU phat trien viiat bac cua T M D T cua Viet Nam 
trong khu vac Ddng Nam A. 

Tuy nhifen, cau chuyfen ve T M D T se cd mdt hfe qua hoan toan 
khac ta gdc nhin cua CPTPP, mdt hifep dinh thuong mai thfe he mdi 
ma Qudc hdi Viet Nam vaa mdi phe chuan ngay 12/11/2018. Theo 
mdt nghien ciiu cua Hdi ddng tU vin kinh doanh APEC nam 2015 
qua khao sat va cham difem sa san sang cua cac doanh nghiep vi(a, nho 
va sifeu nhd (Micro, Small and Medium Enterprises, MSMEs) vdi T M D T 
thi nhflng doanh nghiep dfen ta Canada, Malaysia va Singapore da san 
sang va da sdc canh tranh trong linh viic T M D T xuyen bien gidi, 
trong khi dd, nhdm cdn lai gbm cd Brunei, Chile, Mexico, Peru va 
Viet Nam dudng nhu bi bd lai phi'a sau.^ Tuy nhifen, cung chinh trong 
nghifen cflu nay, Hdi ddng tu van kinh doanh ciia APEC nhan xet cac 
doanh nghifep Viet Nam tuy chi duoc trang bi nhflng ky nang cdng 
nghe cd ban nhung lai the' hien mdt ddng Iflc mgnh me trong vifec ap 
dung TMDT. Thuc vay, nfeu so sanh con s6 1,71 t^ USD doanh thu 
trong linh vflc ban Ie bang cdng cu thUdng mai difen ta cila Viet N a m 
vdi 77,3 ty USD cUa Nhat Ban hay 36,6 t^ USD caa Canada vao nam 
2017 thi that su quy md cUa chung ta cdn qua be so vdi ph^n con lai 

Theo Difeu 5, Hi^p djnh khung vfe e-ASEAN, cac qudc gia thanh vien khdng dinh rang nhong 
quy djnh va khung phap ly vfe thUOng m^i dien tii sg t?o ra nifem rin cho ngUcii tieu dting va 
t30 difeu ki$n thuan l^i cho doanh nghiep theo hUdng phat trifen e-ASEAN, Cac qudc gia 
chanh vien phai. "(a) khdn truang dua ra cdc ludt vd chinh sdch qudcgia litn quan din giao dich thuang 
fnfli diin tii dua trin cdc chudn muc qudc ti, ^) tao diiu kiin cho viic thiit I4p sv cdng nhtjn ldn nhau v^ 
cha feji sd; (c) (flo diiu ki^n cho cdc giao djch dt^n tit, thanh todn fd thanh todn an to'an trong khu vi^c, 
thdng qua cdc co chi nhu cdng ihanh todn diln tit; (d) dp dmg cdc bi^n phdp bdo vi quyin sd httu tri tui 
phdt sinh tu thuong mai diSn tU. Cdc qudcgia th'anh viin nin xem xit viic dp dmg cdc hi^p u6c ciia Td 
chiic Si hau tri tui ihigiii (WIPO), cv thi la: Hi^p udc bdn quyin WIPO 1996 va Hi^p udc biiu diin 
va ghi dm ciia WIPO 1996; (e) thuc hifn cdc bi^n phdp di th^c ddy bdo vf da U(u cd nhdn va quyin 
riing tit cAa ngu'oi tiiu iimg; va (f) khuyin khich sii dmg cdc ca chigidi quyit tranh chdp (ADR) ih^y 
thicho cdc giao dich trUc tuyin". 
Sd h?u do Stansta thdng ke, httpE://www statista.com/statistics/763113/retaU-e-cominerce^ 
sales-asean-region-by-country/, truy cap ng3.y 02/02/2019. 
APEC Electronic Commerce Steering Group, Impact of TPP's E-coinmerce Chapter on APEC's 

ing 11/2017, tr.l4, 15 



i^ua-1 I j U O C T ^ 

c^a CPTPP. ' ' Trong khi dd, dgi dien Cue ThUdng mai dien tit va kinh 
tfe sd, Bd Cdng thuong cho r^ng Vi^t Nam dang la mdt trong nhang 
nadc cd sa phat trifen vfe T M D T manh me nhi t the gidi: "Thi trubng 
thuang mi^i di$n M tdng trudng 35%/ndm, td'c dd ndy Un hon 2,5 ldn so vdi 
Nhdt Bdn".^ 

1. T d n g q u a n mOt sd q u y d i n h ciia H i e p d inh D d i tac t o a n difen 
va t i^n b o xuyen T h a i B i n h D u o n g vfe t h u o n g m a i difin tii 

Cac quy chfe phap If cua CPTPP vfe T M D T dUdc gia nguyfen ndi 
dung tai Chfldng 14 ciia TPP, gdm 18 difeu.̂  Tuy nhifen, TPP lai khdng 
dfe cap tat ca cac v in dfe eda T M D T ma chil yfe'u chi giai quyfet ba khdi 
vin dfe sau diy:^" 

(i) Chinh sach eda cac qudc gia thanh vien ddi vdi T M D T ; 
(ii) Cam kfet bao vfe quyfen cua ca nhan trong T M D T ; 
(iii) Cam kfet tdn trpng sU tu do eda cac chu thfe tham gia vao 

T M D T . 
1.1. Cam Mt vi chtnh sdch cAa cdc thdnh viin Hi^p dinh Ddi tdc 

toan diin va tiin bd xuyin Thdi Binh Duong d&i vdi thuang mtii diin t^ 
Cac qudc gia thanh vien CPTPP thdng nhat chinh sach cua minh 

vfe cd ban se tuan thu mdt sd nguyen tac trong dd cd ba nguyfen tac chd 
yfeu la (i) khdng danh thufe hai quan dd'i vdi cac giao dich dien tfl; (ii) 
khdng phan bifet dd'i xd cac san pham sd; (iii) hai hoa hda va tao thuan 
ldi vfe khung phap ly trong nudc vfe giao dich difen tfl. 

Mdt each chi dfet hdn, khoan 1 Difeu 14.3 quy dinh: "Khdng Bin 
ndo dupc dp cdc log.i thui hdi quan ddi vdi cdc giao dich diin tit, bao gi^m cd ndi 
dung dupc truy'en dua bdng phuang thUc diin tit, giUa mdt ngubi aia mdt Bin vdi 
mdt ngubi cAa mdt Bin khac". Day cang la ndi dung tuong tu trong khudn 
khd eda W T O , daoc Hdi nghi Bd tradng thdng nhi t tai cac cudc hop 
Hfen quan dfen T M D T . " 

Sd h^u do Scatista thdng ke, tldd 
L^ Vi^t Anh, Pho Cyc crUdng Cue Thuong m^i dign td va bnh t^ sd, phat bi^u m Di6n 
dan kinh doanh Vi$t Nam 2017, https://vietnamnews.vn/economy/419533/viet-nams-e-
commerce-market-booming.hcniI#IycxDeME7FcSryjd.97, truy cap n^y 02/02/2019. 
Theo Tmng tim WTO-VCCI, htcpV/tmngtamwto vn/chuyen-de/8091-van-kien-hiep-
dinh-tpp-va-cac-tom-tat, truy cap ngSy 02/02/2019 
Theo Trung tam WTO-VCCI. Cdm nang doanh nghiip Tdm luac Hiip dinh Ddi tdc xuyin 
Thdi B'lnk Duong (TPP), tr. 152, http://wvvw.trungcamwio.vn/upload/fiies/fta/174-da-ky-
ket/175-cptpp-tppll/177-noi-dung-hiep-dinh/Cam%20nang%20DN%20Tom%201uoc%20 
TPP.pdf truy c|p ngay 02/02/2019. 
Hang lost cac quye't dinh c^a H$i nghj Bi? tnfclng WTO tai khang djnh vi^c khdng danh 
thufe hai quan Ifin cac ho^t d()ng tmyfen dua di^n tii, don cil nhu HOi ngh( Bi> tnidng Geneva 
2011, Bali 2013, Nairobi 2015 va gjn day nhat la Buenos Aires 2017 t?i cac vJn hin WT/ 
MIN(13)/32; WT/MIN(15)/42; WT/MlN(!7)/65. 

https://vietnamnews.vn/economy/419533/viet-nams-e
http://wvvw.trungcamwio.vn/upload/fiies/fta/174-da-ky
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Khoan 2 Difeu 14.3 CPTPP vin cho phfep cac qud'c gia thanh vien 
duy tri hogc ap djt cac logi thufe ndi dia, lfe phi hogc cac khoan thu kna^; 
Tuy nhifen, vifec ap dyng cac loai thufe, phi ndi dia, c^n phai phii hOP ^̂  
CPTPP hay ndi mdt each khac la vifec ap dyng cac bifen phap nay can 
tuan thfl nguyen tic thfl hai dd la "khdng phan biet dd'i xd".'" .,_ 

Ndi dung nguyen tac khdng phan bifet ddi xfl dfldc quy dinh tai tJie 
14.4 Hifep dinh nay. Cu thfe la cac ben cam kfet khdng dUdc ddi xd kem 
thuan ldi hdn dd'i vdi san pham sd dflOc tao ra, san xua't, xu^t ban, fcy • P 
ddng, dat hang hoac xuat hifen trSn cO sd cac nguyen tic thUdng mgi . ^ 
lanh thd cua mdt Bfen khac, hoac ddi vdi san pham sd ma tac gia, ngUdi 
bifeu difen, nha san xuat, nha phat trifen hogc chd sd hflu la ngUdi cua mgt 
Ben khac, so vdi cac san p h ^ sd tUdng tU khac.'^ Tuy nhien, nguyfen tac 
khdng phan bifet ddi xfl nay se cd cac ngoai le can luu y li^n quan dfen 
cac san phim phat thanh truyfen hinh va cac khoan trd cap hay hd trd tfl 
chinh phu." 

Nguyen tac tifep theo ma CPTPP yfeu cau cac qudc gia thanh 
vien phai tuan thu dd la bao dam mdt sfl thdng nha't nhit dinh ddi 
vdi khung phap ly trong nfldc vfe giao dich dien td gifla cac qudc gia 
thanh vien. Nguyfen tac nay dudc ghi nhan tgi Difeu 14.5 Hifep dinh. 
Tuy vgy, CPTPP khdng dua ra cac yfeu c'au ca thfe ma lai sd dung 
hai ngudn luat khac Iam "thudc do" dd la Luat m i u UNCITPJ^-L vfe 
Thfldng mai difen tfl nam 1996 hojc Cdng ii6c Lien hop qudc vfe Sd 
dung cac hen lac difen td trong cac hdp ddng qud'c tfe nSm 2005. Lau 
y la CPTPP khdng bat budc cac qudc gia thanh vifen phai tham gia 
Cdng udc nay ma chi can "duy tri mdt khung phdp If di'iu chinh cdc giao 
dich diin tikphii hpp" vdi cac nguyfen tic efla hai van ban nay ma thdi. 

'̂  Theo dieu khoan nay, ddi tU(Jng khdng b( ap cac lo?i thu^ hai quan la viec "truy&n dua 
di^n til (electronic transmissionsY' va "ndi dung ducjc tmyfen dUa bing phUOng thilc di?n tii 
{content transmitted elecironically)", trong khi dd, ddi tUOng cua nguyfin tic khdng phan biet 
ddi xil dugc quy djnh tsi Di&u 14.4 la "cac sdn phSm sd (digital products)". Tuy nhien, cUng 
chi'nh theo d}nh nghia vfe "san phSm sd" d\ic?c HiSp djnh nay quy djnh t?i DiSu 14.1 thi 
san phim sd cd thd duOc truyfen dUa bang phUOng thiic di^n tti, Vi thd, cd th^ hi^u rang, 
ddi vdi cac san phi(m sd hojc cac ndi dung cd thd truyfen dUa bang phUOng thilc di^n til, 
khi bi ap cac loji thud nOi dja cung can phdi tuSn thU nguyftn tSc khdng phan biet ddi xil 

'̂  Cd the hidu dOn thu^n rang, viec ddi xil khdng kem thudn lgi hon se dUOc ap dyng so 
vdi "sin pham cuong ty khac" ma khdng c^n quan t3m d& viec san phim dd la san phdm 
tUOng tu dugc t30 ra tji lanh thd cua qudc gia dang xem xet hay san phdm ddgc tao ta 
ngoai lanh thd ciia qudc gia dang xem xet kd ca khi san pham nay la san pham ciia ni<,t 
qudc gia khdng phai la thanh vien ctia Hifp dinh. Footnote s6 4 ciia ChtiOng 14 cflng c6 
giai thich tuong ty: "Di ri rang hon, niu nhit mfl sdn phdm sd cCia mil Bin khdng phdi th&nh 
viin Hiip dinh la mft "sdn phdm sd tuong tu", th'i nd se duoc coi la "sdn phdm sd tuang Hf khac" 
nhu iheo khodn 14.4.1 da nSu". 

" Khoan 2,3 Difeu 14,4 Hi^p d|nh CPTPP. 
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Ngoai ra, khoan 2 Difeu 14.5 eda Hifep dinh cdn yfeu c'au cac qudc gia 
thanh vifen phai tranh tao ra b i t ky ganh nang nao vfe quy dinh khdng 
c^n thife't vdi giao dich dien td cflng nhu tgo difeu kifen thuan ldi cho 
cac chd thfe lifen quan tham gia vao vifec xay dflng khung phap ly vfe 
thflOng mai difen tfl. 

Bfen cgnh cac nguyfen tac trfen, CPTPP cdn dat ra yfeu c'au phai thda 
nhan chflng thUc difen tfl va cha ky difen tfl̂ ^ hay bao dam thdc diy mdt 
mdi trudng thadng mgi khdng qua giay td nha vifec cdng bd va chip 
nhin cac van ban quan ly vfe thUdng mai d dgng difen td.^^ Ngoai ra, cac 
qudc gia thanh vifen phai hdp tac trao ddi thdng tin, chia sfe kinh nghifem 
vfe chinh sach va thflc thi trong nhifeu khia canh va hop tac trong cac vin 
dfe an ninh mang.^' 

1.2. Cam kit bdo vi t^uyht cAa cd nhdn trong quan hi giao dich diin tU 
Mdt trong nhflng ndi dung dang chd y trong cac cam kfe't thudc 

khudn khd CPTPP trong hnh vUc thaong mgi difen td chinh la yfeu cau 
cac qudc gia phai bao dam mdt logt cac bifen phap nham nang cao sfl bao 
vfe ngUdi tifeu dflng, ca nhan trong mdi trUdng trflc tuyfen. Ba chfe dinh 
dang ndi bat la (i) bao vfe ngudi tieu dflng trflc tuyfen;'^ (ii) bao vfe thdng 
tin ca nhan;^^ va (iii) cac quy dinh vfe tin nhan thuong mai difen td khdng 
mong mudn (Spam),™ 

Cu thfe, cac qudc gia CPTPP phai bao dam ap dung va duy tri cac 
bifen phap minh bach va hifeu qua dfe bao vfe ngUdi tifeu dung khdi cac 
hanh vi gian lan va Ida dao thfldng mai khi tham gia vao hogt ddng 
T M D T d'dng thdi duy tri cac quy dinh phap luat nh^m niflc dich ngin 
c im cac hanh vi gian l4n va Ida dao thadng mai nham muc dich b io vfe 
ngudi tifeu dflng. Ddi vdi thdng tin ca nhan cua ngUdi sU dang T M D T , 
CPTPP yfeu c'au cac qud'c gia thanh vifen phai duy tri cac bien phap 
phap ly nham bao ve thdng tin ca nhan cflng ldc vdi vifec khuyfen khich 
xay dflng cac co chfe dfe thflc diy va tang cfldng kha nang tfldng thich 
gifla cac bifen phap nay. Cudi cUng, Difeu 14.14 yeu c'au cic qudc gia 
thanh vifen phai cd co chfe dfe xd ly tin quang eio ric trong dd cd viec 
yeu c'au cac nha cung cip tin nhan dien tfl thUdng mai khdng mong 
mudn phai cho phep ngfldi nh in tin ngan chJn tin rac hoac phai cd sfl 
chap thuin cua ngfldi nhgn thi ho mdi nhan dUdc cic tin nh^n difen td 
thuong mai. 

Difeu 14.6 Hi^p d)nh CPTPP. 
Difeu 14.9 Hi^p djnh CPTPP. 
Difeu 14.15; 14.16 Hifep dinh CPTPP, 
Difeu 14.7 Hidp djnh CPTPP. 
Difeu 14.8 Hi^p dinh CPTPP 
Difeu 14.14 Hi^p dinh CPTPP 
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1.3. Cam M tdn trpng tu do cUa cdc ch^ thi tham gia vdo thUOng "^^ 
diinta 

Quyfen ta do eda cac chd thfe tham gia vao thfldng mgi difen td dd^c 
quy dinh nham dfen la quyfen ta do cua ngfldi deu dung;'' quyfen t:̂  ^ 
eda nha cung cap hg tang cho thudng mgi difen td;^' va dac biet la quy ^ 
tu do cua thaong nhan. Chuong 14 cua TPP da thfe hien rinh than tdn 
trong sfl tu do cua cac thflOng nhan tham gia vao thudng mgi '^^^ 
thdng qua hai cdng cu mang tinh chit sdng cdn la ma ngudn va nOi a 
may chfl, cd sd dfl Hfeu thUdng mai difen td cua thUdng nhan. 

Lifen quan dfen vifec truy xuit ma ngudn, Difeu 14.17 ciin cac qudc gia 
thanh vien yfeu ciu chuyfen gjao hoac yeu c'au tmy cap dfen ma ngudn cua 
phin mfem dflOc sd hflu bdi mdt ngfldi eda mdt qudc gia ky kfet khac nhU 
la mdt dieu kifen dfe phin mfem hoac san pham sd dung phin mfem do dfldc 
nhap khiu, phan phd'i, bin hoac sd dung trong lanh thd eda qudc gia thanh 
vifen dd.̂ ^ Tuy nhien, vifec tifep can ma ngudn cua qudc gia thanh vifen cm 
bi han chfe ddi vdi cac san pham trtn thi trfldng dgi chung n n didi, cdn ddi 
vdi vifec truy cap ma ngudn cua cac phin mem duoc sd dung cho hg l ^ g 
trpng ye'u se khdng thudc phgm vi difeu chinh eda quy dinh nay. 

Vfe noi dat hfe thdng may chd, vi&c yfeu ciu cac doanh nghiep nfldc 
ngoai Iflu trfl dfl Heu trong lanh thd eda mdt qudc gia thanh vifen trd thanh 
mdt chu dfe ndng gay tranh cai vi cd thfe gay tang thfem chi phi cho cac 
doanh nghifep de'n tfl cac qudc gia thanh vien CPTPP dfe xay dUng may 
chd tren lanh thd cua cac qud'c gia thanh vien khac ma ho mud'n x i m nhap 
thi trudng, ddng thdi khdng thfe chd ddng trong viec bao ve co sd dfl Heu 
efla niinh.^'' Vi thfe, khoan 2 Di'eu 14.13 TPP khdng cho phep cic qudc 
gia thanh vifen yfeu cau mdt chd thfe da dfldc bao hd phai sfl dang hoac dgt 
hfe thdng may chu trfen lanh thd cua minh nhfl la mdt difeu kien dfe dfldc 
hoat ddng kinh doanh tgi lanh thd dd. Quy dinh nay tgo thuan loi cho cac 
doanh nghiep nfldc ngoai cung cip cac djch vu Hen quan dfen thflOng mai 
difen td tai cac qudc gia thanh vifen. Tuy nhifen, cd hai trfldng hdp ngogi 

Su tdn t r g i ^ m do ciia ngUbi tifeu dung trong thuOng mai difen tU dugc did hi^n qua vi^c cac qudc 
gja cam kft bao dam lgi i'ch ciia ngudi tifeu dUng trong viec (i) tie'p c | n vk siS dung djch vy, iing 
dyng do chirih minh lya chon tren mtemet va (u) k^t ndi cac diifet bi t £ u cudi w ti^p cdn thflng 
nn trfen mang ludi quan ly ciia nlw cung c ip mtemet 

'^ Su tdn trong tu do ciia nha cung c ip h? t'lng cho thuong mai difen t\l dugc chd hign qua viSc 
cam kfet tdn t rgng ty do thoa thu jn cila nha cung c ip djch vv kfet ndi internet, cam kfet khuyfet 
khich cac nha cung cdp dich v u cac qudc gia clii se chi ph i thifet l?p, van hanh , bao trt cdc h^ 
thdng h^ t ^ i ^ mtemet . 

" Vfe nguyfen tac, cac qudc gia d rn ih vifen klidng thd truy cdp vao ma ngubn cila cdc san p h ^ trSn 
th4 trudng dai chung, tuy nhifen, khoan 3 Difeu 14 17 cho phep cac qudc gia ySu cdu tnjy xudt 
nia ngubn nfeu nhu vi$c nay dugc quy dinh t rong c i c hgp ddng thUOng m^i hoac qudc gia chanh 
vifen yen cau sila ddi ma ngubn dd man diil phdp luat qudc gia khbng crii vdi Hi^p dinh 

*̂ A P E C Electronic C o m m e r c e Sceenng Group, Impact ofTPP's E-commerce Chapter on APEC'S 

w, Chang 11/2017. tr. 28 . 
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le ma cac qud'c gia thanh vien van cd thfe di ngUOc lgi vdi quy dinh nay 
nfeu nhu bifen phap dd dfldc thflc hifen vdi mac tifeu bio dam chinh sach 
cdng cdng chirih dang vi bifen phap dd (a) khdng tgo ra su phan bifet ddi 
xd tUy tien hoac vd ly, hoac can trd thUdng mai tra hinh va (b) vifec ap dat 
cac han chfe Hon mflc cin thife't dd'i vdi vifec sd dung va dat he thdng may 
chd dfe thac hifen muc tifeu chinh sach cdng cdng chinh dang.^^ Ngoai ra, 
cac qudc gia thanh vien CPTPP cin phai cho phep chuyfen thdng tin qua 
bien gidi bang phUdng tifen dien td phuc vu cho hogt ddng kinh doanh.^^ 

Thdng qua mdt sd difem cd ban eda ChUdng 14 Hifep dinh CPTPP 
(cflng la ph'an dUdc thda hudng lgi eda TPP), cd thfe thay xuit hifen 
nhifeu yfeu c'iu mdi ma phip luat Vifet Nam chua dUdc thfe hifen va day 
cung l i thach thdc trong vifec trifen khai thUc thi ndi dung cac cam kfe't 
Hfen quan dfen Hnh vflc T M D T . 

2. Thuc trang eda Viet N a m trong viec bao datn thyc thi cac cam 
k^t vfe thuong mai dien tii trong Hiep dinh Ddi tac toan difin va 
ti^n bd Xuyen Thai Buih D u o n g 

CPTPP da cd hifeu Iflc chinh thflc tgi Vifet Nam tfl ngay 30/12/2018. 
TrUdc diu md'c nay, h'au hfe't cac phuong tifen truyfen thdng trong nUdc 
dfeu nhin dinh CPTPP chinh la cd hdi ldn dfe T M D T Vifet Nam phat 
trifen vUdt bac.^' Tuy nhien, nhin lgi khung phap ly eda Viet Nam hifen 
hanh cd lifen quan dfen T M D T thi cac cam kfe't ma CPTPP yeu c'au lgi 
xa hon trong nhifeu vin dfe. Cd nhflng vin dfe chflng ta cd thfe giai quyfet 
dfldc bang cac cdng cfl phap ly ddn thuin, nhflng cflng ed nhflng cam 
kfe't ma chflng ta phai thuc hifen d in dfen nhflng thach thdc khdng thfe 
vfldt qua chi trong ngay mdt ngay hai. 

2.1. Cdc cam kit bdo vi cd nhdn trong thuong mai diin tU 
Viet Nam da ban hanh Luat An toan thdng tin mang nam 2015 ghi 

nhan tfl Difeu 16 dfen Difeu 20 nhflng v in dfe Hfen quan dfen vifec bao vfe 
thdng tin ca nhan trong mdi trfldng mang. Nghi dinh 124/2015/ND-
CP cung quy dinh cac bifen phap h inh chinh xd ly hanh vi vi phgm vfe 
bao vfe thdng tin ca nh in trong hoat ddng TMDT.-^ Tuy nhien, thflc tfe 
hogt ddng T M D T khdng chi gdi gpn trong cac kfenh trflc tuyfen thdng 

" K h o a n 3 Difeu 14.13 H i fp dinh C P T P P . 
^ Difeu 14.11 Hiep djnh C P T P P 
^ Quynh Nga, Lan Anh, " C P T P P offers opportunities for e-commerce", Vietnam Eionomic Nem, 

ht^://ven.vn/cptpp-offers-opportunities-for-e-commerce-32523 html, truy cdp r ^ y 02/02/2019 
^ "Ddi vdi hanh vi vipham vibdo vi thdng tin cdnhdn trong hogtdffng thudng mgi di^n tii, miic phat tUn tit 

20.000.000 ding din 30.000.000 ddng ddi vdi mdt trong cdc hdnh m vipham sau ddy: 
a) Thu thdp Ihdng Un cd nhdn nia r^bt tiiu dUng md khdng duoc sv Sng >> tntdc aia diA thi thdng tin; 
b) Thiitldpcadi^m^dtnhbuicngi^ili&tdiingphdiddngf vdi mic thdng lin cdnhdn eda iriinhbidiia se, nil 
If ho4c Jit dHfg dw mix didi qudng cdo vd cdc muc diii thuang mai khac, 
c) Sii dmg thdng tin cd nhdn ciia ngu'ai tiiu dtmg khdng diing vdi muc dkh vd pham vi dd thdng bdo." 
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thfldng ma xu hudng d Viet Nam cdn thdng qua cac mgng xa hd'. ^^" 
cfl nhu la Facebook va Instagram. Day la nhflng kfenh giao dich di^n 
td mang tinh chit phdc tgp va khd djnh danh cflng nhu quin ly b<3i cd 
quan cd thim quyfen.̂ ^ Vifec bao vfe thdng tin ca nhan trong trUdng hOP 
nay chi cd thfe dflng lgi d mdc dfe mdi ngfldi phai cd trach nldem "tiJ b^° 
vfe thdng tin ca nhan cua minh" tren mang.^" 

Bfen cgnh vin de bao ve thdng tin ca nhan thi viec bao ve ngUdi ueu 
dung khi tham gia giao dich dien td cflng rit quan trong, bdi le khdng 
cd ngudi tifeu dung thi thfldng mai difen td khdng tdn tai.^' Q^^^ ^^ 
thfldng mgi difen tfl dflOc quy dinh trong rit nhifeu nganh luat, tuy nhifen, 
Hfen quan dfen ngfldi tifeu dflng thi lai dflpc quy dinh chd yfeu trong Luit 
Bio vfe quyfen loi ngfldi tieu dung ma ngudn lugt nay that sU ehUa dUa ra 
dUde cac ehfe tai cu thfe trong linh vUc thuong mgi difen td. 

2.2. Vdn di vi ddt mdy chii, dich chuyin thdng tin vh an ninh mang 
Lugt An ninh mang vda cd hieu Iflc va mdt trong nhflng yeu cau gay 

tranh cai cua Luat nay, dd la vifec yeu ciu doanh nghiep nUdc ngoai phai 
dat may chu tgi Viet Nam mdi dfldc tnfen khai mdt sd hogt ddng nhat 
dinh.^^ Cu thfe la khoan 3 Difeu 26 Luat An runh mgng quy dinh nhfl 
sau: "Doanh nghiip trong nudc vd ngodi nudc cung cdp djch vu trin mtfng vHn 
thdng, mi}ng Internet, cdc dich vu gia tdng trin khdng gian mmg tgi Viit Nam 
CO hot}t ddng thu thdp, khai thdc, phdn tkh, xd If du liiu v^ thdng tin cd nhdn, 
du li^u vi mifi quan hi aia ngubi sA dung dich vu, da Uiu do ngubi sii dung dich 
vu tQi Viit Nam tgo ra phdi luu trU da liiu ndy tgi Viit Nam trong thbi gian 
theo quy dinh ctia Chinh phU". Nhu viy, nfeu ddi chifeu vdi cae quy dinh 
cua CPTPP thi Luat An ninh mgng cd hifeu lUc tfl ngay 01/01/2019 se 
CO chfe dinh di ngfldc lai v6i tinh thin eda Di'feu 14.13 CPTPP, ed hifeu 
lfle trfldc dd 2 ngay. Ben cgnh dd, Difeu 14.11 CPTPP bat budc cac 

^' T h d n g tu sd 4 7 / 2 0 I 4 / T T - B C T quy dinh, cac cdng ty cd trang w e b ban hdng, cdc trang ni^ng 
xa hgi phai ddng ky tren san giao dich didn CU va cac trang mgng xa hgi phai cd trdch nh iem 
quan ly thdng tin, boat ddng cua ngUdi dang ky Crfen trang m?ng xa hgi cila minh, Moi ho?C 
dgng b n h doanh T M D T phai ddng ky vdi C y c T h u o n g mgi di^n cil thu<ic B 6 C 6 n g chuong, 
C o quan thud phdi hgp , l iy thdng tin trfen Cue ThUOng m j i difen til dfe theo ddi c ic doanh 
nghidp, cdc td chile sd hOu website cung c ip djch vu TiVlDT, tU dd ra soi t c i c h g p dbng, thda 
thu jn h o p tac dd thu thufe, T u y nhifen, thUc td k h d n g cd nhifeu chii doanh nghiep ke khai hogt 
dgng T M D T khi sil dyng cac trang m^ng xa hgi . 

'^ Klioan 1 difeu 16 Ludt An toan t hdng tm mang, 
" Le Van Thifep, Phdp lu4t Tiiuong mgi difn tit d Viit Nam hiin nay, Lujn an Tifen si, ndm 2016, a. 128 
" Vfe mdt tti ngU, Ludt An n inh mang yfeu c iu doanh nghiep nUdc ngoai cd hoat dgng thu thgp 

khai thac, phan tich, xd ly dU Hfeu thdng tin ca nhan phai "luu tm dtt li(ii" dd tgi Vi^t f j ^ ^ 
chiJ khfing phai quy djnh tn^c tife'p r ing phai djt may chii tgi Vi$t N a m . N h u vdy, vfe cdu cha 
ro rang khdng cd sil ddi Ijp giaa Luj t An m n h mgng va C P T P P , tuy nhifen, thyc td, da h j „ 
trfen khdng gian mang phai dugc ldu tra t rong mgc hfe t hdng vdt ly nh i t d inh nao dg, c6 thfe 
la Crung tam dfl Ueu. may chd hay don chuin la cdc hfe t hdng mdy t inh di$n todn khde, ^^ 
C P T P P g9i la "computingfacilities" Nfeu yeu c iu d a heu phai dugc luu trfl tai Vif t Nam, v6 
hinh trung, n h c n g he thdng may ti'nh dang ldu giO cdc da hfeu dd cQng phai dat tgi Vi§t Nam 
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thanh vifen CPTPP cho phfep Iflu chuyfen dfl Hfeu xuyfen bifen gidi cho 
thinh vifen hoac lanh thd ma khdng cin xem xet Hfeu thanh vifen hogc 
lanh thd dd cd duy tii mdc bao vfe d'ay dd cho cac quyfen va quyfen tfl do 
eda ca nhan hay khdng, mifen la vifec luu chuyfen dfl Hfeu nay phii nham 
muc dich kinh doanh. Vin dfe niy cflng gap phai nhang quy dinh ddi 
lap trong phap ludt Vifet Nam, vi du nha Difeu 24 Nghi dinh 72/2013/ 
N D - C P yfeu ciu td chdc, doanh nghifep thifet lip trang thdng tin difen tfl 
tdng hdp phai cd it nhi t 01 hfe thdng may chd tai Viet Nam hay Difeu 
18, Nghi dinh 90 /2008 /ND-CP yeu cau nha cung cap dich vy e-mail 
quang cao phai cd tra sd va may chd tgi Viet Nam va sd dung ten mifen 
cd dudi ".vn". 

Thflc tfe, van dfe nay dfldc giii quyfet tgi Difeu 14.18 CPTPP, Vifet 
Nam se khdng thfe bi khifeu kifen bdi cd chfe giai quyfet tranh chip tai 
ChUdng 28 ddi vdi cac nghia vu Hfen quan dfe'n luu chuyfen thdng tin 
bifen gidi b^ng phUdng tifen difen td va vfe yfeu ciu dgt may chd.^^ Ngoai 
ra, Vifet Nam cdn ky kfet cac thu song phUdng vdi cac qud'c gia thanh 
vien cua CPTPP dfe dat duoc sa thda thuin vfe hai vin dfe nay. Cac tha 
song phUdng nay gidp Vifet Nam khdng bl khife'u kifen Hfen quan dfen eac 
nghia vu tai Difeu 14.13 va 14.11 trong vdng 5 nam kfe td khi Hiep dinh 
ed hifeu luc.^'' 

Ngay td ban diu, TPP da thifet lap mdt khung phap ly danh cho 
ky nguyfen thflOng mai sd trong khu vac chau A - Thai Binh DflOng 
ma ngfldi thu hudng la cac doanh nghifep va ngUdi tieu dflng. CPTPP 
da thda hudng khung phap ly nay. Chuong 14 cUa Hifep dinh da dat ra 
nhifeu chfe dinh mdi difen hinh nhU: 

- Bao dam sfl tfl do luan chuyfen thdng tin difen td gifla cac thanh 
vifen CPTPP, ddng thdi b io dam quyfen tfl do kinh doanh eda thUdng 
nhan ma khdng han chfe vfe ndi dat trung t im may cha. 

" Vifet Nam khdng phdi la qudc gia duy nMt khdng th^ bi khifeu ki^n trong vdng 2 ndm 
ddi vdi cdc nghia vif cgi Difeu 14.11 va Difeu 14.3 CPTPP ma Malaysia cOng cUOng tu. Vi 
Malaysia yfeu ciu toan bg dfl hfeu vfe cdng ddn Malaysia phai dugc luu tra tgi mdy chu ndi 
dia, Cy chd Phin 129, Dgo ludt Bdo v§ dC lidu ca nhJn ciia Malaysia cd dogn: "Ngitoi sii 
dmg da liiu khdng dupc chuyin bdt kf da liiu cd nhdn n'ao aia mft dii tupng da liiu sang mdt dia 
diim bin ngoai Malaysia [. .]" 

" Ngi dung Thu song phuong Australia - Vift Nam, hctp://www.trungcamwto,vn/upload/ 
files/noi-dung-hiep-dmh/sM-ausUralia-viec-nam-cyfaer-secunCy.pdf, Cruy cJp ngsy 02/02/2019; 
Canada - Vifet Nam "http;//www.crungtamwto vn/upload/files/noi-dung-hiep-dinh/Canada-
Vietnam%20E-Commerce.pdf, truy cdp ngay 02/02/2019, Malaysia - Vift Nam, hccp:// 
www. Crungtamwto .vn/up!oad/fiies/noi-dung-hiep-dinh/Vie tnam-Malaysia_Cyb er_S ecurity 
pdf, truy cJp n^y 02/02/2019; New Zealand - Vidt Nam, httpV/www trungtamwto vn/ 
upload/files/noi-dung-hiep-dinh/Viet-Nam-New-Zealand-Cyber-Security,pdf, truy cJp n^y 
02/02/2019, Nh5t Bin - Vifet Nam, http//www.cmngtamwto.vn/upload/files/noi-dung-
hiep-dinh/VN%20-%20jP%20Cybet%20Secuiicy.pdf. truy cdp ngay 02/02/2019 

http://www.trungcamwto,vn/upload/
http://www.crungtamwto
http://www.cmngtamwto.vn/upload/files/noi-dunghiep-dinh/VN%20-%20jP%20Cybet%20Secuiicy.pdf
http://www.cmngtamwto.vn/upload/files/noi-dunghiep-dinh/VN%20-%20jP%20Cybet%20Secuiicy.pdf
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- Cam kfet khdng bat budc tifet Id ma ngudn eda cac san pham sd 
trfen thi trUdng dai chdng khi tham gia vao thi trudng CPTPP. 

Cam kfet bid d im ngudi tieu dung dadc truy cap vao Internet 
ddng thdi bao dam thifet lap cac khung phap ly bao ve ngUdi deu dimg 
va quyfen rieng tu. 

Cam kfet dua ra cac bifen phap nh im ngan chan cac dn nhan 
thaong mgi khdng duoc yeu ciu (spam). 

- Cam kfet hd tro l in nhau vfe cac nguy cO an ninh mang. 
Dd'i vdi Vifet Nam, trong hiu hfet ca difem nfeu tren, tuy da co sfl 

chuin hi nhung khung phap ly hien nay vin cdn nhifeu Id hdng, chUa 
dd dfe dap dng duoc cac yeu cau eda CPTPP. Chfla kfe mdt sd quy dinh 
chi chung chung, chUa cd hudng din cu thfe. Thach thflc ldn nhit ma 
Vifet Nam phai ddi mat dd chinh la thdi difem kfet thdc 2 nam bao lau tai 
Difeu 14.18 cua Viet Nam cung nhfl cac thfl song phfldng eda Viet N a m 
vdi cac nudc thanh vien CPTPP vfe van de Iflu chuyfen thdng tin xuyen 
bien gidi bing phfldng tifen dien td va vin dfe dat he thdng may chu kfet 
thflc sau thdi han 5 nam Ldc nay, cac bien phap thflc thi cac nghia vu 
eda CPTPP khdng thfe nao tra hoan dfldc nfla. • 
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