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Abstract 
This article analyses the d^niUon, charaderisttcs, thepurpose and the evolution of FET 
standard in new generation FTAs, in particular in the Comprehensive and Progressive 
Agreementfor Trans- Pacific Partnership. 
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Hifen nay, trong thtic tifen dam phan va thtie thi eac hifep dinh 
dSu tu qube tfe' (international investment agreement, IIA), cac qubc 

gia dfeu phai dbi mat vdi nhflng thach thtic phat sinh tti mau thuin gicta 
yfeu c^u bao vfe quyfen ldi cua nha dau tti ntibc ngoai va muc tifeu phat 
trifen bfen vting. Dfe giai quyfet van dfe nay, nhifeu qubc gia da nb lue dam 
phan cae FTA thfe" he mbi vbi sti dieu chinh vfe mot sb nbi dung: ldi nbi 
diu cua cac hifep dinh, bb sung ngoai le chung va quy dinh rifeng vfe mdi 
trubng,' trach nhifem xa hbi cua doanh nghifep^ va nhung tieu chuan bao 
hb dau tti ebt ldi trong hifep dinh (^u tu. Vi du nhii tifeu chuan dbi xti 
cbng bang va thba dang (fair and equitable treatment, FET) va eac quy dinh 
ve dieu kien truat hflu trflc tiep, gian tife'p. Trong db, FET thubng dudc 
de cap nhfl la "difeu khoan bao triim tit ca" {catch-all provision) vi thuc 
tfe la nha diu tfl nfldc ngoai cb thfe vifen din difeu khoan nay ca trong 
trudng hdp nha c^u tfl khdng thanh cbng trong vifec ehting minh su vi 
pham cac dieu khoan cbn lai trong IIA nhfl truSt htiu hoac nguyfen tdc 
phan biet dbi xfl. Dbng thdi, vdi mbt sb Ifldng ldn ghi nhan tifeu chu^n 

' Vi du, C P T P P CO C h u o n g 20 d^ dieu rh inh rieng vfe van dfe m6i t rudng 
' Dieu 9 17 C P T P P . 
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FET khbng xac dinh {unqualified FET)^ hoae chi ghi nhin tifeu chujin 
FET theo luat qubc tfe''̂  hay tifeu chu£n dbi xti tbi thifeu {minimum standard 
treatment, MST),^ FET da dfl0e eac ed quan giai quyet tranh chip giai 
thi'ch theo nhting xu hflbng khac nhau, ttiy theo tting tinh tifet vu kifen 
va each ghi nhjn trong Hifep dlnh.^ Difeu nay din dfe'n sti thifeu thbng 
nhit vfe khai nifem FET va gay ra rui rd khb du doan trfldc dtidc kfet qua 
giai quyfet tranh eh^p cua Hbi dbng trong tai (HDTT) khi giai thi'ch difeu 
khoan trfen. 

1. Khai quat v^ tieu chud(n dbi xit cdng b^ng va thba dang trong cac 
hi^p dinh d^u tu qubc td 

FET la cam kfet ctia qube gia tife'p nhin diu tfl se dbi xti vdi khoan 
dau tti ctia nha d'iu tti ntidc ngoai mbt each ebng bang va thba dang.^ 
D4y la tifeu ehu^n mang tinh dbc lip, cb nbi ham rifeng, khach quan, 
khbng e^n so sanh dbi vdi su db'i xti danh cho khoan d^u tfl ctia nha d^u 
tfl tti qube gia thti ba va nha dau tti trong ntibc.^ 

Ban d^u, tifeu chuan FET dtidc hinh thanh vbi mue di'ch khae phuc 
nhting 16 hbng phap If ma cac difeu khdan khac ctia hifep dinh d^u tti 
chtia difeu chinh nham d^t dflde mtic do bao hb ma nha diu tu mong 
ddi. Hoa Ky - qubc gia ehti yeu dau tti ra ntidc ngoai - la qubc gia dfe 
xua't va tifen phong ghi nhan cae difeu khoan vfe tifeu chuin FET vao eae 
Hi^p udc htiu nghi, thtidng mai va hdng hdi (Friendship, Commerce and 
Navigation Treaties, FCNj^ do ntidc nay ky kfet vdi mue dich bao dam 
sti an toan tuyfet dbi cho doanh nghifep etia Hoa Ky khi d'au tfl tai nude 
ngoai.^° Ngdai ra, thed quan difem cua hoc gia nbi tifeng Dedev Vagts: 

' Digu 3.1 BIT Argentina - Vi$t Nam nSm 1996, DiSu 2.1 BIT Austria - Vi^t Nam nam 1995, 
Difeu 2.2 BIT Belarus - Vifet Nam nSm 1992, Difeu 2 1 BIT Bulgana - ViSt Nam nSm 1996, 
Difeu 3.1 BIT China - Vi^t Nam nSm 1992. 

" Difeu 3 BIT BLEU (Belgium-Luxembourg Economic Union) - Vi^t Nam nOra 1991, Difeu 3 1 BIT 
Tay Ban Nha - Vi^t Nam nam 2006. 

= Difeu 1105 Hifep dinh thitOng mai cd do Bac My {Nonh Amencan Free Trade Agreement, 
NAFTA) 

' Thin phan T6a Tdi cao Potter Steward da titog cho tkg rifeu chu^ FET duijc xem lii tifeu chi: "T6i 
bifet no la ̂  khi cfll ih^y no" (I know il when I see it) Qacobellis v. Ohio, 1964)] 

' Knsta Nadakavukaren Schefer, Interntiona! Investment Law - Text, Cases and Materials, Edward 
Elgar Publishmg, 2016, Cr. 327, 

^ Pham Hai Yen, Gido tnnh Ludt Ddu lu qudc ti, Hgc vi^n Ngogi giao, Nxb. Chinh tn qutfc gia -
Su Chat, 2017, tr. 111. 

' Difeu 1, phin 1 H i^ djnh FCN gifla Dilc va Hoa Ky, nam 1954: "MU b^nphdi lu6n dSi xddng bdng 
vd thda ddng vdl cing ddn vd c6ng ty ciia ben kfM cbn kicUng tdi sdn vd lpi Ich c^ahg". 

'" Theo quan di&n ciia hai hpc gia Rudolf Dokerva Chriscoph Scereur, thUc châ t, nhOngyfeu i6 ciia 
FET CO si,( chbng cheo vdi nguySn cac chi$n chi theo nghia nJng va hfen quan d& hai hpc diuytft 
phap If chinh: venire contra factum proprium (ldi6ng ai dd<jc co hanh d<)ng mSu thuin vdi hinh vi 
crude day ciia chinh minh nfeu bfen con lai da dtfa vao dd d^ thyc hi^n hanh ddng ciia ininh) va 
estoppel (hpc thuyift phap ly kh6ng cho phdp m<)t ngil6i duqlc quyfen phii n h ^ sU dijt vfe difeu mi 
tnidc day ngudi nay da tuyfen b6 hojc vfe nhiing sy ki$n ma ngildi nay cho la cd that). Rudolf 
Dolzer va Christoph Scereur, Principles of International Investmnenl Law, Oxford University Press, 
2012, tr. 132. 
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"tiiu chudn FET bdo vi nhd ddu ttt khdi nhttng hdnh vi, hode viie khdng thUc 
hiin hdnh vi ctta qudcgia tiip nhdn ddu ttt khidn cho khodn ddu tu khdngP'"^ 
sinh lpi nhudn".^^ Do db, tifeu chu^n FET hflbng dfe'n bao vfe nha dau 
nudc ngoai trtidc nhting hanh vi bat ebng cua qubc gia tifep nhan dS" ' 
nhti la sti thu hbi hay huy tuy dfen eae giay phep, sti ap dyng cac W 
thtic chfe tai bat cbng hay tao ra nhting rao can dfe pha vb cac ho^t d. ng 
kinh doanh.'-

Tifeu ehuan FET da xua't hifen trong nhieu van kifen qubc tfe, trong 
db, CO nhflng van ban mang tmh htidng dan, khuyfe'n nghi.'^ Bfen c^n 
dd, dfeu chuan FET eung dtidc ghi nhan tai nhifeu hifep dinh da phti<ing 
hifen dang eb hifeu Itic va cb gia tri rang bubc nhti Difeu 11 Hiep din 
Dau tti toan difen ASEAN {ASEAN comprehensive investment agreement, 
ACIA), Difeu 9.6 CPTPP. Tuy nhifen, cae hifep dinh trfen lai chtia dtia 
ra giai thi'eh thfe nao la "ebng bang", "thba dang" (hay "hdp if")- D o 
db, hifen nay, khai mfem cua tifeu chuan nay vin la va'n dfe dang dfldc 
tranh cai. Trong thuc tifen giai quyfet tranh cha'p, mbi H D T T se dtia 
vao hpc thuyfe't, quan difem rifeng va tinh rife't dac thu ctia tting vu vifec 
dfe dtia ra ket luan vfe sti vi pham difeu khoan FET ctia bifen phap nha 
ntide. 

2. X u hudng ghi nhAn ti6u chuyin d6i xii cbng b^ng va thoa 
dang va thiic ti^n ap dung trong cac hi6p dinh dSu tU qud'c t^ 
truyfen thbng 

2.1. Pham vi dp difng ctta tiiu chudn ddi xtt cdng bdng vd thoa ddng 
Theo hoe gia Dolzer and Schreuer'"' va hoc gia Stephan SchiU^' tbng 

hop tti thue dfen giai quyfe't tranh ch f̂p ISDS, ph^m vi xem xet sti vi 
pham FET trong cac hifep dinh d^u tti bao gbm: (a) sti bao vfe ky vong 
chi'nh dang eua nha d^u tti va yfeu c'au vfe tinh bn dinh, diJ doan trudc va 
tinh bn dinh ctia khung phap ly; (b) ca'm sti ph in bifet dbi xfl dbc doan, 

Dedev Vagts, "Coerc ion and Foreign investment Rear rangements" , TJie American Journal of 
International Law, 197S, tr, 17. 
Azemoosh Bazrafkan, Alexia Henvig , "Reincerprenng the Fair and Equitable Treatment 
Provision m International Investment Agreemencs as a N e w and M o r e Legitimate Way to 
Manage Risks" , European Journal of Risk Regulation, 2016, tr. 441 

Vi du nhu Difeu U . 2 H i ^ n chUOng Havana 1948, Difeu 1 Ban chao Hi^p dinh Abs .. 
Hsawcross vfe d^u CU nudc ngoai 1959, Difeu 1 Ban thao ciia Hifep dinli vfe bao vfe tai san 
nudc ngoai 1967 - T d ch\ic hOp tac va phac tri^n k i n h tfe ( O E C D ) , Ban thao c i a Dao lu^^ 
vfe h'anh \i ciia Lifen hOp quoc ddi vdi cac cdng cy da quoc gia (Uni ted Na t ions Code of 
Conduce on Tiansational Corporat ions) , H u d n g dan vfe sit ddi xii vdi kho^n d^u tu c\ia nha 
dau tu nildc ngoai do O y ban phat Crifen ciia Ban difeu h a n h Q u y tifen Cfe th^ gidi va Ngin 
hang T h e gidi. 

Rudo l f Dolzer and Chriscoph Schreuer, tldd, 2012, cr. 145. 
Stephen Schill, 'Tair and equitable tieacment under Investment treaties as an Embodiment of the Rule 
of Law", ULJ Working Paper 2006/6 (Global Admimstrative Dav Senes), 2006, Ir. 11. 
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phi ly; (c) ySu e^u ap dyng trinh tti thti tue hanh ehi'nh va phap ly hdp 
ly; (d) yfeu cau vfe tinh hdp ly va can bang hop ly.^^ 

a. Su bdo vi ky vpng chinh ddng ctta nhd ddu tu vd yiu cdu v'i tinh dn djnh, 
du dodn trudc vd tinh dn dinh ctta khung phdp ly 

Bao dam ky vong chi'nh dang ctia nha d'au tti nflbc ngoai bat ngubn 
tti hoe thuyfet venire contra factum proprium (khbng ai duoc c6 hanh dbng 
mifl thuan vbi hanh vi trubc diy etia ehi'nh minh nfe'u bfen edn l^i da dtia 
vao db dfe thtie hifen hanh dbng cua minh) va estoppel - nhting hoc thuyfe't 
nfen tang hinh thanh FET. Difeu khoan nay dfldc xay dting dfe bao dam 
sti tbn trong eae cam kfe't ma nha ntidc da dfla ra. Cac cam kfet nay se 
phat sinh traeh nhifem phap ly nfeu nha dau tti dtia vao db dfe tife'n hanh 
d^u tti vao qubc gia sb tai. Mac dh mbt nha d'au tti eb thfe c6 rit nhifeu 
ky vpng dtia trfen thtic tfe" va hanh dbng ctia qubc gia tifep nhan d'au tti, 
nhting khbng phai moi ky vong dfeu chi'nh dang theo lu^t qubc tfe. Chi 
cb nhflng ky vpng chi'nh dang mbi dtidc bao vfe theo FET va cb the dSn 
dfen trach nhifem phap ly cua nha ntidc.''' 

Tuy nhifen, eb mbt sb quan difem eho r^ng khbng nfen xem xet ky 
vong chinh dang khi xac dinh hanh vi vi pham FET. Difen hinh, hoc gia 
Martins Paparinskis lap luan: vfe ly thuyfet, khai nifem ky vpng chi'nh dang 
dupc xem la mbt ph'an ctia FET hay dflpe xem la khai nifem htiu ich khi 
xac dinh hanh vi vi pham cac tifeu ehu^n FET. Tuy nhifen, trfen thflc tfe, 
vi khai nifem ky vpng ehinh dang mang tinh md hb, thifeu di tifeu chuin 
nbi dung cot loi, nfen se xba di gibi ban difeu chinh cua FET mbt each 
trtic tife'p hay lam giam tifeu chufo xem xet sti vi pham cua nhflng yfeu 
tb khac ctia difeu khdan FET.^^ Dbng thdi, hpc gia Muthucumaraswamy 
Somarajah cung da dfla ra y kifen phe binh chti yfe'u vfe ky vpng chinh 
dang la: sti linh ho^t ctia tifeu ehi nay cb thfe d in dfen bao trum qua nhifeu 
trtidng hop.^^ 

b. Trinh tu thtt tuc hpp ly 
Nfeu nhting bifen phap dtidc tifen hanh khbng dting theo trinh tfl 

hpp ly cb thfe dan dfe'n rat nhifeu tranh chap. Do dd, khi phan tich FET, 
mbt sb H D T T cb xu htibng xem xet nghia vy khbng tti chbi cbng ly 

Kenneth J Vandevelde, "A Unified Theory of Fair and Equitable Treatment", New York 
University Journal of International Liw and Politics, 2010, tr 104 va 106. 
Patnck Dumbeiry, "The Protection of Investors' Legitimace Expectations and the Fair and 
Equitable Treatment Standard under NAFTA Article 1105", Joumu/o/Irt(er«a(joHaMrWtMt(oi7, 
2014, cr. 49. 
Martins Papannskis, "The Case for Removing the Fair and Equitable Treacmenc Standard 
fi-om NAFTA", Carol Bonnet Publisher, tr. 8. 
Muthucumaraswamy Somarajah, The international law on foreign inveslmeni, Cambndge 
Umversity Press, 2010, tr. 355. 
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trong thii tuc hinh sti, dan sfl, thti tuc hanh chi'nh c ^ tuan thu nguy 
tac trinh tu hop ly.̂ ^ Day dtipc xem la mbt ph^n ctia t^p quan qu-̂ c c • 
Trong vu kifen Waste Management v. Mexico co xem xet dfe'n nhifeu y 
tb, trong do CO nghia vu tfl chbi cbng ly. H D T T da kfet luin mdt bifen 
phap "vipham tnnh tu hpp ly ddn tdi hdn qud xdm ph^m din quyin tup^ F 
- nhu Id viicgidi quyit tranh chdp ttfi Toa dn thidu cdng bdng hay ^"J ' '"" 
thtt tuc hdnh chinh thidu minh bgch se ddn tdi su viphgm FET."^^ Hbi a ng 
trpng tai vu kifen ADC v. Cdng h'oa Hungary cting lap b a n quy trinh thu 
tuc hpp ly yfeu c'au "mdt sd co chi phdp ly co bdn, nhu thdng bdo trttdc hpp ly, 
phiin diiu trdn cdng bdng, xet xtt khdng thiin vi vd vd tu ddi vdi nh'a ddu tu 
nudc ngodi".^''- Tfldng ty, theo phan quyfe't ctia vu Genin v. Estonia: nhttng 
vdn d'i thtt tuc thiiu thiin chi, khdng tdn trpng nguyin tdc trinh tu thti tifC hdp^ 
ly hay thiiu sdt trong hanh ddng mdt cdch nghiim trong se ddn ddn h4u qua vi 
phgm FET".^^ 

c. Cdm phdn biit ddi xtt ddc dodn, phi ly 
Trong vu CMS v. Argentina, H D T T da xem xet tifeu chuin bao hb 

vdi 2 thanh tb: sfl db'i xti doc doan va phan bifet db'i xti khi xem xet 
hanh vi vi pham FET. Tfldng tfl, H D T T trong vu Waste Management v. 
Mexico cho rang FET- MST se hi vi pham bbi hanh vi etia nha nflbc nfeu 
hanh vi db dbc doan, ba't cbng, khbng hpp ly hay ca bifet, phan bifet d6i 
xti va anh htibng dfe'n trinh ty thu tuc hpp iy, gay thifet hai dfe'n khoan 
dau tti ctia nha dau tti nflbe ngoai.-"* 

Nhin chung, vifec mb rbng trong each giai thich tifeu chu£n FET da 
tao difeu kifen cho vifec bao hb hifeu qua hdn khoan d'au tti ctia nha d'^u 
tti nudc ngoai, nhting cting dem lai nhting rtii ro phap ly dang kfe. Difen 
hinh la vifee H D T T dtia ra mbt danh sach cae nghia vu^^ ma qubc gia 
tife'p nhan dau tti phai tuan thu se tao nfen ganh nang cho qube gia tife'p 
nhan dau tfl, dsic bifet la qubc gia dang phat trifen. 

Surya P.Subedi, International Investment Law - Reconahng Policy and Principle, Oxford and 
Portland, Oregon: Harc Pubhshing, 2008, tr. 67 
Waste Management v. Mexico, ICSID Case No ARB(AF)/00/3 (NAFTA), Award, 30 April 

2004, 43 ILM 967 (2004), do?ii 130. 
ADF Group Incv United Stales, ICSID Case No ARB(AF)/00/l (NAFTA). Award, 9 January 
2003, doan 435-
Alex Genin, Easlem Credit Limited, Inc and A.S. Baltoil v. The Republic of Estonia. ICSID Case 
No ARB/99/2, 2001, doan 367. 
Waste Management v. Mexico, ICSID Case No AR£(AF)/00/3 (NAFTA), Award, 30 Apnl 
2004, 43 ILM 967 (2004). doan 98. 
Trong phin quyfet cua vy ki^n Tecnicas Medioambientales Teaned, S.A. v Mexico, ICSID Case No 
ARB (AF)/00/2 (Mexico-Spaui BIT), Award, 29 May 2003, 43 ILM 133 (2004), tsi doan I54 
"Qudc gia U^ nh4n ddu IU phdi "thyc hifn theo hudng thing nhdt, khdng mo hb vd hodn loan minh hgch, 
Hin khdng CO bdt ky si.i dfe dodn vd tudn thu nguydn tdc thi^n cki". 
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d. Cdn bang hop If 
Can bang hpp ly la thanh tb mbi dtipc thfem vao rifeu chu£n FET 

trong thbi gian g^n day.^^ Mue dich ctia tifeu chi nay nham giai quyfet 
nhting mbi quan tam vfe mbt yfeu c'̂ u khifeu kifen ctia nha d^u tti hfen 
quan dfen vifec vi pham ky vong chinh dang cb thfe dSn dfen kha nang 
H D T T dtia ra eac phan quyfe't anh htibng nghifem trpng dfe'n ky vpng 
chinh dang ctia nha ntibc khi thyc thi cac quyfen Itie phap ly d^c bifet 
nham muc di'ch bao vfe lpi ich cbng cbng. (BBT dfe nghi tac gia dpc, 
ehinh lai cau nay cho rb nghia) Difen hinh la trong cac vu ma Argentina 
bi khifeu kifen vi ap dyng cae bifen phap trong thbi ky khting hoang kinh 
tfe. Mat khac, H D T T trong vy EDF v Romania cho ring sy can b ^ g 
se bj pha vb khi mOt minh nha d^u tti phai ganh chiu mbt tbn th^t qua 
mtic {"individual and excessive burden"),^^ trong khi hifeu qua bao vfe ldi ieh 
cbng cbng ctia bifen phap dtipe thtie hifen chi mang tinh t^m thdi, ngan 
h^n.^^ Mac dii khai nifem cin bang hdp ly dtidc xua't hifen trong nhifeu 
phan quyfe't vfe tifeu chuan FET, h^u hfet cae phan quyfet dfeu khbng dtia 
ra sti giai thich cho khai nifem trfen. Thay vad do, H D T T thudng ap 
dung bai kifem tra vfe ti'nh can bing hpp ly nhfl la cbng cu htiu hifeu dfe 
xae dinh sy vi pham tifeu chufo FET. Cu thfe la, bai kifem tra da xem xet 
hanh dbng ctia qubc gia eb vi pham tifeu chufo FET, hfen quan dfen tinh 
hdp ly va phti hpp trong bifen phap ctia nha nflbc ap dung vdi cac bflbc 
sau:^^ (i) danh gia tinh chinh dang ctia myc tifeu ma bien phap dflOc thflc 
hifen, (ii) danh gia tinh phu hop ctia bifen phap; (hi) phan tieh tinh can 
thifet etia bifen phap va (iv) xet tinh can bang vfe hau qua va lpi ich ctia 
bifen phap mang lai.^" 

2.2. NgUdng vipham tieu chudn ddi xtt! cdng bdng vd thoa ddng 
Vfe thyc tiln ap dyng tifeu chuan FET tai cac H D T T , hifen nay, cac 

phan quyfet ctia H D T T vin chtia cb sy thbng nha't trong quy dinh vfe 
ngtibng vi phgm FET.^^ 

Anne Marie Martin, "Propomonahty: An Addition to die International Centre for the 
Setdement of Investment Disputes' Fak and Equitable Treatment Standard", 57 B. C. Inl'l & 
Comp. L Rev. 58, 2014, tr. 63 
EDF Intemational S.A., SAUR International S.A. and Leon Parlicipadoiies Argenfinas S.A. v. 
Romania, ICSID Case No, AB^/05/13 (Ai^entina-Belgium and Luxembourg Economic 
Umon BIT and Ai^entma-France BIT), Award, 8 October 2009 doan 29 
OECD, Indirect Expropriation and the Right to Regulate in Intemational Inveslmeni Law, OECD 

Pubhshing, 2004, tr 18. 
Rimiana islam, ProporUonality as a Tool for Balancing Competing Interest in Investment Disputes: Fair and 
Equitable Treatment (FET) Standard m Context, 2013, cr. 124 
Barak A., Proponionality: Constitutional Rights and Their Limitations, Cambridge University 
Press, 2012, cr. 132 - 133. 
Vifec xac d}nh gidi han nghia vu theo rifeu chudn FET se giiip tra ldi cSu hdi: mî t bi$n phap 
Nha nudc phai nghifem trgng dfe'n miJc nao thi sfe vi phgrn FET? 
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Hpc gii Ying Zhu-*- da t6ng hop 4 loai nguOng vi pham: 
- Ddc l4p - thdp (Autonomous-Low) . 
Vw ki ta Teemed v. Mexico" va Mtd v. Chile la 2 dai dien '^^"ri^ 

cua dang nguflng vi pham nay. Theo H D T T , DiSu 4 cua hi«p '^''\,.^ 
tu song phuong (bilateral investment treats, BIT) Mexico - Tay BaB 
1995 chi ghi nhan viec giai thich tieu chuin FET theo lujt quM _ ' 
chii khong chi ro tip quan quO'c tS'. Do do, pham vi xem xet cua 
chuin FET la su giai thich mOt each til dOng theo DiSu 31.1 cua C "g 
udc Vienna, theo nghia den hay theo luSt qudc t«' va nguyto tic thi.n 
chi. Ngoai ra, H D T T cung da ap dung nguOng vi pham thip kh' ^'^ 
xet hanh vi vi pham FET bang each dUa ra mOt danh sach cac diSu ki?n 
ySu ciu vfe nghia vu ciia cac quO'c gia tiep nhan diu tU. SU giai tmc nay 
khOng chi phh hop vdi nghia thdng thuSng ciia tieu chufa ma con phh 
hop vdi y dinh ky kat BIT cila cac ben: "nham tdng cubng vagia tang an 
ninh, niim tin aia nha d'du tu dau tu tai cdc quAgia thdnh vien, tU di tdi da 
hoa viec sil dung cdc ngu'dn kinh t(aia mSi hen kf k(t bang cdch thic day su 
dong gop kinh (/ cia cdc cdc US chic kinh (/"." Dbng thOi, HDTT vu Mtd 
cOng cd each tie'p can tUOng tu. Trong vu nay, Chinh phii Chile da til 
chdi phan khu dit dUa theo & an phat trita nOng thOn da bi coi la vi 
pham FET vi DiSu 2.2 BIT Chile - Malaysia khOng dS cip luat qudc li. 
Do do, H D T T di ghi nhin rang khong cd sii dS cip tjp quan qudc t< 
trong Hiep dinh. Vi the', theo Cdng udc Vienna vS dieu Udc qudc te, 
diu tien, cin xem xe't dinh nghia cua FET theo tii diSn Concise Oxford 
de xac dinh FET la "cdng bang" {just), vd tu (even-handed), khdng thien 
vi (unbiased) va chinh ding (legitimate).^^ Sau dd, H D T T xem xet ldi ndi 
diu ciia BIT de xac dinh muc tiSu ciia BIT la thuc day va phat triSn dau 
m. Theo dd, H D T T cho ring; theo BIT, FET dilOc hieu la "su dii xil 
cdng bdng, khdng thiin vi, hudng din thuc ddy d'du tu nudc ngodi". Tuy nhien, 
H D T T cung khdng giai thich ly do ap dung ngUdng vi pham thip. Thay 
vao do, H D T T vu Mtd chi don thuin vien din tieu chuin FET trong vu 
Teemed de ap dung cho tinh tiSt cua vu kien.^'' 

- Ddc lap - cao (Autonomous - High) 

Ddi vdi dang nay, H D T T Biiî aler v. Canada va Unglauhe v. Costarica 
da giai thich tieu chuan FET nhu la tieu chuin ddc lip. Trong vu Biwater 

'̂  Ying Zhu, tUd, tr. 330. 
" Vv Teemed lien quan tdi vî c til clidi cSp pliep v?n liimh niia may xii 1̂  rac thai d^c hai tai MexicQ. 
^ Tecmcas Medioambieniales Teaiied, S.A. v. Mexico, ICSID Case No ARB (AF)/00/2 (Mexico^ 

Spain BIT), Award, 29 May 2003, 43 ILM 133 (2004), doan 156. 
>• MTD E(r.iiy SA.. BU & MTD CHr S.A •>. CIA, ICSID Case No. ABB/01/7 (Chile-

Malaysia BIT), Award. 25 May 2004, 44 ILM 91 (2005), doan 113 
^ MTD Eqwiy sdn Bhd. & MTD Chie S.A. v. Chile, tldd. doan 167. 
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Gauff (Tanzania) Ltd. v. United Republic of Tanzania,^'^ H D T T cho rang 
dieu khoan FET trong BIT di: c^p thuit ngO duOc nhi^u ngitdi bie't 
d^n - MST trong tap quan qudc t^, cu th^ H D T T da If giai y dinh cua 
cac bSn la th6ng qua ti^u chuan tU thfin.'^ Mac dti viy, H D T T lai khftng 
xem xet nghia thdng thiidng va muc ti6u ci^a Hi6p dinh d^ xac dinh 
ngiidng vi pham. Thay vao do, H D T T dua trdn thiic tifin xet xii. H D T T 
da ti^p cJn hiidng giai thi'ch tieu chuan FET bang vdi MST thdng qua 
vi6n dan 2 vu ki^n: Waste Management v. Mexico va Thunderhird v. Mexico 
di chilng minh ngitdng vi pham cao: "sif tU chdi cdng l^ nghiim trgng hay 
ro rdng co su ddi xd ddc dodn dudi miic duac chdp nhdn theo cdc tidu chudn qudc 
j^» 39 Ngoi i ra, H D T T con ap dit thdm cac yi^u td Udn quan ddn nghia 
vu nha dau tU nUdc ngoai d^ xem xet danh gia tifiu chu£n FET, bao 
gom: "nghia vif eda nhd d'du tu nudc ngodi, cd v'i yiu cdu xet sodt trudc khi ddu 
tu cUng nhu xem xet ddi vdi nhUng hot^t ddng sau do, su gidi hm k^ vgng chinh 
ddng trong mdt sd trubng hop cu thd khi nhd ddu tu phdi tu niinh ddnh gid riii 
ro khi ddu tu vdo mdt mdi trubng kinh doanh cu thi] vd nhung quy'in vd nghia 
vu liin quan ciia cdc bin dugc d'i cdp theo Hiip dinh".^*^ 

- MST- Tiiu chudn Neer^^ (MST- Neer) 
Trong mdt sd vu kidn (dac bifit la cac vu Hiip dinh M^u dich tu do 

Bac My - North American Free Trade Agreement-NAPT A) - nhCEng hidp 
djnh ghi nhan rd FET Hfin k^t vdi MST trong tap quan qudc td, mdt sd 
H D T T da ap dyng giai thi'ch tieu chu^n FET theo MST vdi tidu chu^n 
cila vii kidn Neer. Vi dii: v\i Glamis Gold Ltd v. Hoa K^,'*~ Altamimi 
V. Oman. Trong tmdng hdp nay, H D T T gia quan didm tidu chuin 
MST:"ddbi dong hdng... ketiindm 1926... hiin phdp dp dung phdi rdt tdi ti" 
vi sii khd khan trong vide chilng minh sii thay ddi v^ tap quan."^^ 

Vy Biwater lien quan de'n hanh vi hdy h(?p dftng, nOi ma nha dSu tii vJn hanh h? ch<5ng nudc 
va nU6c thai 6 Tanzania. 

«̂ Biwater Gauff (Tamania) Ud v. Tanzania, ICSID Case No AR3/05/22 (Tanzania-UK BIT), 
Award and Concumng and Dissenting Opinion, 24 July 2008 , do?n 591. 

" Biwater Gauff (Tanzania) Ltd v. Tamania, tldd, doan 597 - 598. 
•'" Biwater Gauff {Tanzania) Ltd v. Tamania, tldd, doan 601. 
•" Tranh chap Neer xay ra khi ni<tt cOng dJn Hoa Ky bj gid h î 6 Mexico va Hoa Ky tdî n Mexico 

thay cho cflng Hn ciia niinli t?i Oy ban khie'u ki^n Mexico - Hoa Ky Hoa Ky do buftc chinli 
quygn Mexico thi& cin tiong trong difeu era, cmy to tfti phgni va khftng bdt diicjc nhOng ke piiam 
t^i. Oy ban cho r^g each ddi xii vdi ngaft: nirdc ngoai ci!ia nUdc sd c?i vi phjm lujt qudc tS khi each 
dfti xiS dd VI pham mftt each trang trOn, y Ah xin hay eft y xao lang nghia vy, hay la mftt thie'u s6t 
trong hanh dftng c ^ ChMi phii de'n mdc ma ai cd ly tri, eftng nmih cQng n h ^ ra la thap kem hdn 
niii&u ySu can ma aeu chudn qudc ttf dat ra. Trong vu nay, dUa \^o cac bing chilng mi chliJi quySn 
Mexico dua la vi bi^n phap ma nudc nay da titfn hanh di§u tra, tiy ban khie'u kifin Mexico-Hoa 
Ky ktfc lu^ Mexico khftng phai chju trach nhi^m khi khftng bSt duftc nhCng ke phifm tfti, Pham 
HaiYtfn, Gido tnnh Ui^tDiii W giiiS: i^ Nxb. Chi'nh tri qudc gia - sU thjt, tr. 114. 

« Trong vy Glamis Gold, bi^n phap phap ly ciia Hoa Ky chdng I31 eftng ty khai khoang vi nhflng 
tac dftng neu cyc ma du an di thyc hi^n ddi vdi mfti tntdng va van hda 

« Glamis Cold v. United Slates, UNCITRAL Rules (NAFTA), Award, 8 June 2009, doan 604 
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- MST- Tiiu chudn phdt tridn tU tiiu chudn Neer (MST- Evolved Neer) 
Khac vdi each tidp c ^ cua Glamis Gold Ltd va Altamimi, cic H P ^ 

vy Chemtura v. Canada, Gold Reserve v. Venezuela, and Bilcon v. Canada 
cho ring tidu chu^n Neer da cd si( phat trien. Theo H D T T vv I 
V. Hoa K'y, tieu chuin Neer da khdng cdn phii hdp vi dd la tidu chuan 
ap dyng vdi van dfe an ninh ciia ngiidi nUdc ngoai. H D T T vu Bilcon v. 
Canada^ lap luan ring "Tiiu chudn MST qudc tdkhdng bigidi h^n bdi hanh 
vi thdi qud cika qudc gia tidp nhdn d'du tu. Tiiu chudn qudc td tm ^ '̂"' *'"' ^ 
nhi'iu biinphdp bdo hd ddng kdhon".''^ 

Tdm lai, ngiidng vi pham MST tuy khdng cao dd'n mtic thai qua, 
tdi td, nhung cung khdng tha'p nhu vide vi pham mdt ldi nhd, ma phii 
thudc cu thd vao tting tinh tidt vu vidc.''^ 

3. Xu hudng ghi nhan tieu chu^n ddi xii cdng b^ng va thda dang 
t rong cac hiep dinh thuong mai tu do the' he mdi 

Sil mo hd ciia tidu chuin FET trong h'au hd't cac IIA la nguydn nhan 
din den sil thidu thdng nhit ciia vide giai thich ndi ham dieu khoan. Bdi 
le, nd'u didu khoan cang thidu rd rang, thi nguy cd giai thich theo hiidng 
khdng thd ludng trudc dudc tU phia H D T T se cao hdn hay trai l^i vdi 
•f dinh ban dau cua cac bdn ky kd't. Do dd, muc tidu chinh ciia nha dam 
phan la phai lam rd ngudn va ndi dung ciia nghia vu dd han chd ph^ini 'vi 
giai thich didu khoan FET cua HDTT.''' ' Hidn nay, xu hiidng quy dinh 
IIA da cd su ddi mdi khi bd sung cac ndi dung vao didu khoan FET. 
Day la each ma cac bdn k)? kdt ap dung de lam rd ndi dung ciia nghia 
vu FET lam cho vide thuc thi didu khoan nay trd ndn d^ dU doan hdn. 
Didu khoan cang rd rang, pham vi va ndi dung ciia FET cang mmh thi.'̂ ^ 

Ng^y 12/11/2018, Qudc hdi Vidt Nam da bidu quydt thdng qua 
Nghi quyd't phd chuan CPTPP cimg cac van kien lidn quan va nhu vjiy 
Viet Nam la nUdc thU 07 thdng qua Hidp dinh nay. CPTPP da chinh 
thiic cd hidu luc k^ tti sau n ^ y 30/12/2018 sau khi duoc phd chuan bdi 
qua ban tUc 6 nUdc trd ldn trong sd 11 nUdc Hdn quan. CPTPP bao gdm 
30 chuong, bao trum ra't nhieu van dd, tU cac van dd thuOng mai truyen 
thdng (hang hda, dich vu, dau tu...), ddn cac van dd thuong mai chua 
hoac It duoc dd cap trong cac FTA (mua sdm edng, thUdng mai didn tU, 
doanh nghiep nha nUdc...), va ca cac vin dd khac cd Udn quan den thuong 

** Nlia cSu m Hoa Ky Bilcon da k e n bi&i phap dSiih gia mfti midng Cila Canada vi ph^jn FET. 
'= Clayton and Bilcon of Delaware Inc. v Govemment of Canada (PCA Case N o . 2009-04) , doan 433 
^ Clayton and Bilcon of Delaware Inc. v. Gouernmeiit of Canada (PCA Case N o . 2009-04) , do^n 444 
" U N I T E D N A T I O N S . Fair and Equitable Trea tment , U N C T A D Series on Issues m 

Incemanonal Investment Agreements I I - A Sequel, 2012. tx. 104, 
" U N I T E D N A T I O N S , lldd. tr 29. 
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mgi (lao ddng, mdi trUdng...)."'^ Tai ChUdng 9 CPTPP da ghi nhan vin 
dd dau tu nudc ngoai vdi cac tidu chuin bao hd khoan dau tu nhu: MFN, 
N T , FET, truit hUu. Trong dd, each tidp c&n ctia Didu 9.6 CPTPP Hen 
quan ddn tidu chuin FETcd didm tUdng ddng va trdn cd sd lam rd nhUng 
v in dd trong tranh chip Hdn quan ddn vide gjai thich Didu 1105 NAFTA. 
Didu khoan nay da nd luc xiy dUng khai nidm tUOng ddi rd rang vd FET 
I'a'nghia vu khdng tU chdi cdng l^ trong cdc thii tuc td tung hinh su, ddn su, hode 
hdnh chi'nh phii hgp vdi nguyin tac v'i thii tifc trong cdc hi thdng phdp ludt co bdn 
trin thd gidi". Nhu v^y, pham vi cac bidn phap vi pham FET se gidi han 
trong cac thii tuc td tung hinh sU, dan sU, hanh ehi'nh. Thdm vao dd, vd 
ngudng vi pham, tidu chuin FET, dieu khoan ghi nhan FET gan lidn vdi 
MST va xac dinh tidu ehuin FET ngang bang vdi tidu ehuin Neer. Theo 
dd, hanh vi -vi pham tidu chuin FET phai tdi td va khidn ngUdi cd ly tri 
phai sdng sdt. D o vay, tieu chuin cho hanh vi vi ph9.m cd thd xem xet 
theo each giai thich eda H D T T trong vn Glamis v. Hoa Kf. "hdnh vi phdi 
gdy phdn nd, gdy sdc, vi ph^m td tung nghiem trgng, ddc dodn, khdng cdng bang, 
hodn todn khdng tudn thii trinh tuphdp If, phdn hiit ddi xd va hoan todn thidu l^ 
do hgp ly".^° Tuy nhidn, Didu 9.16 CPTPP cung ghi nhan su thdng nhat 
eda cac bdn ky kdt vd tidu ehuin MST theo tap quan qude td cung nhu 
each thUc dd thidt lip tap quan qude te mdi. NhU vay, didu khoan da thUa 
nhan sU phat tndn ciia t^p quan qudc td trong tUOng lai ed thd cao hdn tidu 
chuan Neer 1926 ndu nguydn don chUng minh duOc sU ton tai eiia tap 
quan qudc te mdi. Ngoai ra, khoan 4 Didu 9.6 CPTPP cOng da loai trU 
kha nang nha. diu tU nUdc ngoai dUa ra ydu dau khidu kidn dua trdn •vide 
bi vi pham ky vpng chinh dang va didu nay ed thd gay ra thiet hai eho nha 
diu tu nudc ngoai. Thdm vao dd, theo khoan 5 Didu 9.6 CPTPP, vide 
chinh phii qudc gia tidp nhan dau tU thay ddi chinh sach tro cap nhu siia 
ddi, giam bdt, gia han, duy tri chinh sach trdn se khdng bi xem la vi pham 
FET k^ ca trong trudng hop din dd'n thidt hai cho nha dau tU nUde ngoai. 
Qua dd, cd th i thiy, theo Didu 9.6 CPTPP, didm dang luu y la tidu 
chuin FET se khdng la rao can dd cac qudc gia ky kdt ban hanh cac bidn 
phap phap ly can thidt nham muc tidu phat tridn ben vUng. Tuy nhidn, 
tidu chuan trdn lai rang budc nghia vu tuan thu trinh tU thu tuc hdp ly d 
ngUdng vi pham ngang vdi tidu chuin MST. Nhu vay, d^ han chd -vide vi 
pham tidu chi nay, qudc gia tid'p nhan diu tU cin thUc thi vide thuc day, 
bao ve khoan cfau tu nUdc ngoai theo trinh tU thu tuc phap ly, vi du: tinh 
cdng bang trong vide ra quydt dinh, bao vd quydn dudc Mng nghe cila nha 

-" Trung tam WTO va Hfti nhSp Phdng Thiidng m?i va Cong nghiep Vi^t Nam, Tom tdt Van 
hin CPTPP, tr. 2. 

™ Glamis Gold v. United Slates. UNCITRAL Rules (NAFTA), Award. 8 June 2009, doan 22 
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diu tu va hgn che su tri hoan thdi gian thuc hidn nhUng thd tuc phap 1̂ - ^ 
Bdn cgnh dd, vide xem xet hanh vi vi phgm FET cung sd dUdc cin c 
trdn CO sd muc tieu, muc di'ch eda Hidp dinh, dUdc th^ hidn d ldi ndi ^ « 
van ban nay. Thdng qua ldi ndi d^u, cac bdn ky kdt Hidp dinh y thiic rit 
ro tang trUdng kinh td trong thd ky nay khdng the tach rdi khoi y^u cau 
phat tridn bdn vUng. Dac diem nay rit khd tim thay trong cac BITs tmyen 
thdng, dac bidt Ik cic BITs ma Vidt Nam ky kdt trudc day, vdn Uu tidn thu 
hut dau tu hdn. Didu nay cho thiy CPTPP thuc sU phan anh diing y^u 
c^u va su phat trien cua thudng mai trong thd ky 21 vdi nhUng nidi quan 
t im toan didn hOn so vdi cac hidp dinh trUdc day. 

Til nhUng phan tich drdn, cd thd thay, hudng quy dinh v'd npi ham 
Udu chuan FET theo CPTPP, tuy mang lai lpi ich eho qudc gia tidp nh^n 
dau tu trong vide thuc thi cac chinh sach vi muc tidu phat trien b^n vUng, 
nhUng mJt khac, lai hgn chd dang kd cO hdi dd nha dau tU CPTPP cd 
duoe su bao dam tU nha nudc tidp nhan cfiu tu vd vide tao mdi tnidng 
phap ly va kinh doanh dn dinh va c6 thd du doan trUdc khung phap ly. 
Mat khac, suy cho cimg, muc dich ban diu va quan trpng nhat ciia tidu 
chuan FET la tidu ehuin thu hut i^u til nUdc ngoai vdi ban chat lip diy 
nhUng Id hdng phap Iy d^ giim thidu nii ro trong kinh doanh ddi vdi nha 
diu tu. Ndu dUng tU gdc do nha dau tu nUdc ngoai tidn hanh cac hoat 
ddng dau tu tgi qude gia khac, khoan diu tu cua nha dau tU cd kha nang 
cao bi gay thidt hgi bdi nhUng dgng hanh vi da dang va mang tmh tra hinh 
til qudc gia tidp nhgn dau tU. Hdn nUa, vitc logi trU kha nang nha diu tU 
dudc quydn ky vong chinh ding vao nhUng ldi hda hay sU bao dam eda 
nha nudc nhu tgi khoan 5 Dieu 9.6 NAFTA se din ddn su tuy tidn trong 
vide cac cd quan cd tham quydn dua ra cam kd't thu hut dau tU va sau dd 
khdng thUc hidn cam kdt eda minh, gay thidt hai cho khoan i^u tu cua 
nha dau tu nUdc ngoai. 

TU nhflng vin dd da phan tich, can luu y rang, nha dau tu Vidt 
Nam khi dau tU trdn lanh thd cac thanh vidn CPTPP dan nghidn cUu 
ky vd ndi ham eda tidu chuan FET. Trdn cd sd dd, khi d'au tu sang cae 
nudc thanh vidn, nha dau tU nudc ngoai dan danh gia rdi ro c in thgn va 
ydu cau su bao dam cu thd hdn nhu sU ghi nhgn cac didu khoan binh 
dn trong hop ddng. Mae du pham vi eda tidu chuin FET kha hep: chi 
cdn gidi hgn trong tidu chi trinh tu hdp ly [due process) vdi ngudng ap 
dung tha'p theo tidu chuin Neer, nhung didu nay cUng khdng logi trU 
hoan toan kha nang Chinh phd Vidt Nam bi khdi kidn bdi nha dau tu 
CPTPP trudc cd quan giai quyet tranh chip, dac bidt, trong bdi canh 
'̂ Jumanto James Losari, Michael E w m g - C h o w , "Difficulties wi th Decentralization and Due 

Process", Tlie fournal of World Investment & Trade, 2015, tr. 993 
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Lu^t Dau tu nam 2014 da phat sinh nhidu b i t cap trong thUc ti^n va 
dang trong qua trinh sda ddi.^^ • 
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