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T o m tat 
Quy dinh vi chia tai sdn chung aia vp chbng trong thbi ky hdn nhdn thi luin ^l^i''"^^ 
triin mdt each phii hpp cuaphdp hdt hdn nhdn vagia dmh vdi thyc tUn kinh ti - xa 
hdi. Hi&n nay, chia tai sdn chung khi hdn nhdn dang t'dn tai ngay cang dupc nhieu 
c4p vp chbng quan tdm. Bin cgnh dd, viic bdo vi quyin lpi eda bin thii ba liin quan 
din qud trinh phdn chia ndy cang la vdn di duac quan tdm, xem xet. 

Tii khda: lu4t hdn nhdn va gia dmh, chia tdi sdn chung eda va ch'dng, tdi sdn chung tdi 
sdn riing, bdo vi quyin lai eda ngubi thd ba 

Abstract 
The division of common property rule in the marriage period is the development and 
adaptation of family law to the socio-economic situation. At present, the division 
of common property m marriage period is increasingly concerned by many spouses. 
Jn addition, protection ofthe third-party interests is also a matter that needs to be 
considered. 

Keywords: family law, separate common property of spouses, common property, private 
property, third party protection 
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1. P h a m v i tai san c h u n g c i ia v o c h b n g d u o c c h i a t r o n g t h b i k5' 

h d n n h a n ' 

D i e u 38 Luat H b n nh.in va gia d i n h (Lu^t H N G D ) n a m 2 0 1 4 cho 

p h e p v p c h b n g " c b q u y e n t h b a t h u a n ehia m b t p h a n h o a c t o a n bO tai 

san c h u n g " t r o n g thb i k y h b n n h a n (trd t r f lbng h p p q u y d i n h tai Difeu 

42 - chia tai san l a m a n h h u b n g dfe'n quyfen lpi eua c h u t h e t h d ba ) . T h b n g 

thf lbng, tai s i n c h u n g cua v p e h b n g la m b t k h b i t h b n g n h a t ( t h u b c h inh 

t h d e sb hflu c h u n g h p p nha t ) , e u n g dflpc ca ha i ehifem hflu, sfl d u n g , dinh 

doat , n h a m m a n g lai nhf lng gia tri v i t cha t h o a c rinh thUn c h o gia dinh. 

Cling can ndi them iing. sau khi chia tai san chung Crong thdi ky hSn nhan, quan h$ vp chbng 
\-in tdn tai. Difeu nay tao nfin su khic bî c CO ban giUa he qua phap ly cua vî c chia tai san chung 
•rong chdl ki' hdn nhin, vdi vigc chia tai san ciia vij chdng khi ly hdn hoac sau khi ly hdn. 
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Bfen cgnh db, eflng eb kha nhifefl hoan eanh khifen vp, chbng c6 mong 
mub'n phan djnh khbi lai san chung. Cb thfe kfe dfen la cac trflbng hpp: vp 
chbng chia tai san ehung dfe mbt bfen cb thfe thflc hifen nghia vy rifeng vfe 
tai san eda minh, ehia tai san ehimg dfe vifec dau tfl kinh doanh giam thifeu 
rdi ro dbi vbi gia dinh, ehia tai san dfe han chfe hanh vi pha tan tai san ho§e 
ehia tai san do vp ehbng c6 nhflng miu thuin trong dbi sbng tinh earn. 
Vbi tfl caeh la dbng sb hflu ehd, vp ehbng cb quyfen thba thuan ehia mbt 
phiin hoae toan bb tai san ehung trong thbi ky hbn nhan. Theo each hifeu 
chung nha!t, pham vi tai sdn ehung dflpc ehia (mbt ph'an hay toan bb) se 
do vp ehbng quyfet dinh dfla trfen nhu e^u, hoan canh thfle tfe efla gia dinh. 
Va!n dfe dat ra la hfeu vp ehbng c6 dflpe thba thu^n ehia ca nhflng tai san 
eb kha nang hinh thanh trong tflOng lai hay khbng? 

Tai san la mbt khai nifem dupe sd dung phb bife'n trong phap luat ddn 
sfl (hifeu theo nghia rbng). Vdi cae linh vfle nhfl lao dbng, thflOng mai, hbn 
nhin - gia dinh, din sfl thi tai san va quan hfe ve tai san la mbt nbi dung 
khbng thfe thifeu. Dfl i ^ g b mbi linh 'vflc, y nghia efla quan hfe tai san dfeu 
ehfla dflng nhflng khae bifet nhgit dinh, nhflng caeh hifeu vfe tai san lubn co 
sfl dibng nhd't. Theo Difeu 105 Bb ludt Ddn sfl (BLDS) nam 2015: "tdi sdn Id 
vdt, ti'in, gidy tb cd gid vd quy'in tdi sdn. Tdi sdn Id bdt dpng sdn vd ddng sdn. Bdt 
ddng sdn vd ddng sdn co thdla tdi sdn hiin cd vd tdi sdn Kinh thdnh trong tuang lai". 
Khai nifem kfe trfen da xac dinh mbt each eu thfe nbi ham eua "tai san", dbng 
thbi eb sfl phdn ehia mbt each cP ban vfe eae loai tai sdn. 

So vbi quy dinh efla BLDS n i m 2005, qny dinh nay khbng cb sfl 
thay doi dbt bifen, khai nifem dflpe nfeu chi lam rb trfen tinh than kfe thfla 
nbi dung da tflng tbn tai trong qua khfl. Thfle ra, hai loai tai san (hifen eb 
va hinh thanh trong tUPng lai) da "manh nha tdn tgi trong BLDS ndm 2005. 
Tuy nhiin, phdi thtta nhdn rang BLDS ndm 2005 chi co mdt vdi quy dinh dan 
leghi nhdn cdc tdi sdn Hinh thdnh trong tUOng lai trong ph'dn "Bdo ddm thuc hiin 
nghia vu ddn su" chtt khdng cd trong phdn nhung quy dinh chung. Viic dua hai 
logi tdi sdn ndy vdo phdn quy djnh ehung Id thuyit phue, bdo ddm tinh khdi qudt 
ettng nhu phgm vi dp dung".^ 

Vifec phdn loai tai san hifen co va tai san hinh thanh trong tflbng lai 
dflpe thflc hifen dfla trfen thbi difem hinh thdnh tai san hoae thbi difem ma 
chfl the xae Idp quyfen sb hflu dbi vbi tai san. Vbi each hifeu nhfl trfen, khai 
nifem tai san dflpc xae dinh rdt rbng. Trong db, tai san hifen eb la tai san da 
hinh thanh va chfl thfe da xae lap quyfen sb hflu, quyfen khae dbi vbi tai san 
trfldc hoac tai thbi difem xae lap giao dich. Tdi san hinh thanh trong tflPng 
lai la nhflng tai san ehfla hinh thanh ho^e tai san da hinh thanh nhflng ehfl 

Dd van Dai (chu bien), Bnh ludn khoa hoc nhang difin mdi cM B^ ludt Ddn sK ndm 2015, Nxb. 
HdngDitc-HdiluatgiaVietNam, TP.Hd Chi Mmh, 2016, tr. 124. 
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the xae l^p quyfen s6 hflu tai san sau thbi difem xae lap giao djch^ 
nay, sfl tbn tgi cua tai san hinh thdnh trong tflOng lai khbng thfe thieu 
trong eac giao dieh ddn sfl nbi ehung. - - • san 

Nfeu ap dung each hifeu thbng nhat eua phap ludt ddn siJ ve ^_^ 
(bao gbm tai san hinh dianh nrong tflPng Iai) thi vifec ghi nhan dioa ^^^^ 
ehia tai sdn chung hinh thanh trong tflPng lai eua vp chbng la t^o^^ 
eb eo s6. Trong ed quan hfe phap lu^t dan sfl va quan he phap l^-^ 
nhan va gia dinh, tai san hinh thdnh trong tflOng Iai dfeu la nhflng ^ 
md kha nang phat sinh (tbn tai) la rat cao. Mae dfl sfl hifen dien eda tai sa 
ehi mang rinh dfl doan, nhflng sfl tifen hfeu nay la hoan toan co can -
Thbng qua hodn cdnh thflc te hojc mflc dieh eua vifec xac l?p P^° • ' 
ma eac chu thfe hoan toan cb thfe tin tflbng vfe kha nang hinh thanh trong 
tflOng lai eua mbt logi tai san ey thfe. Day eflng la eO sb dfe giao dich ben 
quan dfe'n loai tai san dac bifet nay dflpc xde lap. 

TflOng tfl nhfl vdy, Orong quan he phap Iuat hbn nhan va gia dinh, 
cung eb nhflng loai tdi san ma kha nang hlnh thdnh la hodn toan eb the dd 
doan dflpe. Day thflbng la nhflng khoan thu nhdp eb tinh dn dinh, dfeu 
dan. Tifen IflOng, tifen trp eap (trfl tro cap vfe flu dai ngflbi c6 cbng vbi each 
mang)-' hoic thim chi la hoa Ipi, lpi tdc phdt sinh tfl tai san rifeng eua mbt 
bfen (ggi ehung la thu nhap va thu nhjp hpp phap khac cua vp ebbng)^ dfeu 
la nhflng tai san phat sinh thflbng xuyen vd khbng thfe thife'u khi duy tri dbi 
sb'ng gia dinh. Cung co nhmig loai tdi sdn md sfl hinh thanh lubn dflpc dd 
lifeu sSn hinh thdc sb hflu ehtmg hoac rifeng. Ching ban: tifen thflbng, tifen 
trung xd sb phat sinh trong thbi ky hbn nhdn lubn la tai san chung cua vp 
ehbng; ngflpc lai, quyfen tai sdn gan hen vbi nhdn thdn eua mot bfen la tai 
san rifeng.. .Tom Iai, trong quan he gifla vp vd chbng, b mbt chflng mflc 
nhat dinh, nhflng tai san hinh thdnh trong tflPng lai cb thfe dflpe dfl doan 
khbng chi vfe kha nang tbn tai, phat sinh, ma cbn ea vfe hinh thfle sb hflu 
tai san (sb hflu chung hoae rifeng) theo sfl dfl lifeu eua quy dinh phap bat. 

Vifec cho phep vo chbng chia tai san ehung hinh thdnh trong tuong 
lai khifen cho thba thuan eda hai bfen co kha ning tac dbng dfe'n khbng cM 
nhflng tai san dang tbn tai, ma ebn cP ea'u lgi quyfen sb hflu, tao ngn thay 
dbi sau sde dfen nhflng tai san cb khd ndng phat sinh sau db. Hifen nay, thba 
thuan ehia tai san ehung trong thbi ky hbn nhdn vin eb kha nang tac dgng 
dfe'n nhom tai sdn hinh thanh trong tflPng lai. Cu thfe, theo Difeu 40 Lujt 
HNGD nam 2014, sau khi chia tai san chung, hoa lpi, lpi tdc phat sinh tti 

Dieu 108 BLDS nam 2015 
Xem them Di^u 11 Nghi dinh sd 126/2014/ND-CP. 
Xem chem DiSu 33 Luat HNGD nam 2014 va DiSu 9, DiSu 11 Nghj dyih sfi 126/2014/ 
ND-CP 
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tai san rifeng dfeu h. tai san rifeng* (trflbe khi chia tdi sdn ehung, hoa lpi, loi 
tdc phat sinh tfl tai san rifeng efla mbt bfen la tdi sdn ehnng eda vp chbng) .̂  
Trong qua khfl, thba thuan chia tai san chung trong thbi ky hbn nhdn tao 
nfen nhflng bife'n dbng rd't Ibn dfe'n khbi tdi sdn ehung efla vp chbng. Sau 
khi chia tdi sdn ehung, thjm chi, thu nhdp do boat dbng lao dbng, san 
xudt kinh doanh vd nhflng thu nhap hpp phdp khac hinh thanh sau khi 
chia tai san, dfeu la tdi san rifeng efla vp, chbng, trd trflbng hpp vp ehbng 
thoa thuan khde.* 

Cb thfe nhan th^y, sfl tae dbng dfen nhflng tai san hinh thanh trong 
tflpng lai (thu nhdp, thu nhap hpp phap khae hay hoa lpi, lpi tdc) dfeu la 
sU ap dat ma phap luat mang lgi ehd khbng hoan todn Id f chi efla cae bfen. 
Nhflng tai san nay, thdm chi eb thfe khbng xua't hifen trong thoa thudn ehia 
tai san ehung eda vp chbng nhflng vdn dflpc cP cau lai nhfl mbt lfe tat yfeu 
khi xae dinh hau qua phap ly sau khi chia tai sdn chung. Khac vdi nhflng 
difeu nay, •vifee thfla nhdn khd ndng ehia tai san hinh thanh trong tfldng lai 
cua vp chbng tao nen sfl chfl dbng cho cac ehfl thfe dbi vbi qua trinh eO 
cdu lai quyfen sb hflu tai sdn chung.' 

HPn nfla, trong nhifeu trflbng hpp, khi chia tai san chung trong thbi 
ky hbn nhan, vp ehbng mubn tao nfen sU dbe lap dang kfe vfe mat tai 
ehinh.'" Trong bbi eanh phap ludt hbn nhan va gia dinh Vifet Nam khbng 
ghi nhjn ehfe djnh "ly thdn", thi vifec bao dam vp ehbng eb the bdng mbt 
thba thudn, ehia toan bb tai sdn ehung va eb sfl phdn dinh rb rang tdi sdn 
rifeng efla mbi bfen trong tflOng lai la difeu edn thifet. 

Ngoai ra, thba thudn chia tai sdn ehung eda vp chbng, dfe mbt bfen 
eb tdi san rifeng, nham t^u tfl kinh doanh, sfe thfle sfl eb f nghia nfeu thba 
thuan nay khbng chi tac dbng Ifen nhflng tai san hifen eb, ma cbn phdn 
dinh quyfen sb hflu ea nhflng tai sdn hinh thdnh trong tflPng lai. Vifee xac 
dinh eu thfe hinh thde sb hau tai san theo y chi cdc bfen la eo sb dfe han ehfe 

' DiSu 14 Ngh i dinh sd 1 2 6 / 2 0 1 4 / N D - C P cOng cd n^i dung tuong ty "tU thbi diim phdn chia tdi 

sdn chung dia vp chbng c6 hi(u luc, n&i vp chiing khdng co thod thudn khde thi phdn tdi sdn dupc chia; hoa loi 
lpi tlic phdt sinh lif till sdn do; hoa Ipi lpi tiic phdt sinb IU tdi sdn riing khde aia vp didng la tdi sdn riing". 

' X e m Di'eu 33 LuSt H N G D n a m 2014 
« DiSu 8 N g h i dinh sd 70 /200 l / N D - C P . 
^ Vt vin dS nay cOng cd quan di^m giai thich i^ng: "Tu cdu chft ciia quy dfnh hiin hdnh, co thi thdy 

v0 chdng CO quy'in thoa thudn cd v'i vi^c xde djnh tdi sdn chung, tdi sdn riing hinh ihdnh trong tuang lai khde 
vdi cdc quy dinh ci^a diiu ludt. Theo khodn 2 Di'iu 41 Ludt HNCD ndm 2014. "K^tUngAy thod thudn 
cUa vp chbng quy dfnh tgi khodn 1 BiSu ndy (thoa thudn chdm diit hiiu life nia vi^c chia tdi sdn chung) cd 
hifu luc till vi4c xde djnh ldi sdn chung, tdi sdn riing ciia vp ching duoc thi/c hifn theo quy dinh l<ii Diiu 33 
vd Biiu 43 cAa Ludt ndy". Biiu ndy cho phep nght rdng khi chia tdi sdn chung trong th'oi kf hdn nhdn, 
i/p ch'dng CO quy'in xde djnh ki cdch cdu tgo khdi tdi sdn chung, tdi sdn riing khde vai quy d\nh aia luijl, 
chii khdng cbi co quy'in chia cdc ldi sdn hifn cd. Vdi cdch xde dinb nhu thi, th'i vifc phdn chia tdi sdn chung 
chi phdi cd nhang tdi sdn se cd". X e m : Nguyen N g g c DiSn - Doan Thj Phuong Diep, Phdp ludt vi 
quan hi tdi sdngiua vg ch'dng, Nxb . D?i hgc Q u d c gia T P . H b C h i M m h , 2018, tr 62. 

'0 T i c nhien , di6u nay chi dUflc thiia n h j n n^u k h d n g ikm inh. h u d n g dtfn ddi sdng gia dinh va 
loi ich ciia chii th^ thU ba. 
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rui ro ed tiife xay dfe'n dbi vbi dbi sbng gia dinh. Tfly theo nhu cdu eda v<^ 
chbng - chia mbt phdn hay toan bb tdi san - tac dbng Ifen nhiing t^ ^^ 
hifen cb hay ca nhflng tai san hinh thanh trong tflOng lai, md nbi dung th^^ 
thuan cua hp cflng nfen dflpc phap lugt tiifla nhan MOng dng. Nfeu chi goi 
gpn vifee chia tai san hifen eb, trong thbi ky hbn nhdn vp chbng (^°^ * 
phai tifep tue tiiflc hifen nhifeu tiiba thu^n khae dfe giai quyfe't nhdng tai san 
mbi phat sinh. Vifee khbng thfe dfla ra thba thuan eb tinh trifet dfe it n^^_" 
sfe gay bdt lpi dbi vbi qua trinh tb chflc dbi sbng gia dinh. Thba thujn chia 
tdi san lue nay khbng chi xac dinh tai sdn ehimg, tai san rifeng mpt each 
dOn thuan ma quan trpng hon, ddy Id nguyfen tde xac dinh quyen sd hflu 
cua vp ehbng dbi vdi ca nhflng tai san hlnh tiianh nrong thbi ky hbn nhan. 

Vdh dfe cbn lgi b ddy la hfeu ring vifec cbi mb trong quy dinh vfe dioa 
thugn chia tai sdn ehung efla vp ehbng trong thdi ky hbn nhan co lam 
md̂ t di tinh khubn miu cua ehfe db tai sdn theo luat dinh so vbi chfe db tai 
san theo thba thuan. Thfle ra, thoa thudn chia tai san ehung chi tac dbng 
dfen qud trinh xae dinh quyfen sb hflu dbi vbi tai sdn, vfe mdt nguyen tae, 
quyfen va nghia vu eua vp chbng dbi vdi tai san chung, tai sdn rifeng (dac 
bifet la trong -vifee chife'm hflu, sd dyng, dinh dogt) vdn ehiu sfl difeu chinh 
efla phap luat. Quyfen lpi eua gia dinh vd cua ehd thfe thd ba vdn dflpe bdo 
ddm bbi eae quy dinh khac cua Ludt HNGD nam 2014. 

Hifen nay, Vifet Nam ehi ghi nhgn hai Ioai ehfe db tai sdn: ehfe db tai 
san cua vp ehbng theo thba thujn va ehfe db tai san eua vp chbng theo ludt 
dinh. Dfe ap dyng chfe d6 tdi san theo thba thudn, nam nfl phai lfla ehpn 
che dp tai san ndy trflbe khi kfe't hbn." Nbi each khae, ttong thbi ky hbn 
nhdn vp chbng mbi bdt ddu Ifla chgn va dp dyng ehfe db tai san theo thba 
thujn la difeu khbng thfe. Nfeu khbng thba thudn tfl trflde, sau khi kfet hbn 
vp ehbng chi co thfe dp dung chfe db tai san theo luat dinh. Trong khi db, 
phap lujt cua mbt sb qube gia kha ebi mb trong -vifee dp dung thba thuan 
trflde hbn nhdn, thba thujn trong hbn nhan (eung nhfl nhifeu thba thudn 
khac).'2 Vdi bbi canh hifen tgi, vifee eho phfep thba thugn chia tai san ehung 
trong thbi ky hbn nhan (thubc ehfe db tai sdn theo ludt dinh) difeu chinh 
ea nhflng tai san hinh thdnh trong dJlPng lai, gidp mb rbng sfl tfl do y chi 
trong quan hfe gia dinh, cflng nhfl bao dam vifee difeu chinh mfem deo, Hnh 
dbng efla phap ludt. 

"^ Dieu 47 Luat H N G D nam 2014. 
X e m Luat Thdng nhat vfe thda thuan Crude hdn nhan va thda thuan hdn nhan H o a Ky nim 
2012. H o i c R C W s > Title 26 > Chapter 26.16 Difeu R O W 26.16.120 (Revised Code of 
Washingcon) - Difeu lujt cho phep v<j chdng xac IJp bft cU thoa thuan nao n h a m xac djnh tinh 
trang hoac dinh do^c mftt ph^n ho jc toan bd t i i san chung. T h d a thu^n k h d n g lam tdn hji 
A6n quyen lgi ciia chii np hay Uim m & quyfen CuySn b6 giao d4ch vd hifu bdi Tda an khi pha[ 
hi^n sy gian Un, John De -WiCC Gregory, Peter N . Swisher, R o b m Frecwell 'Wilson, Understand 
family law, LexisNexis, 4=*, 2013, p . 99, 118, (Chapter 4 Marital contracts and agreements) 
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2. Chia tai san chung trong thdi ky hbn nhdn vi m u c dich d^u tu, 
kinh doanh 

Nhfl da trinh bdy trflbe do, vp ehbng c6 thfe tifen hanh chia tai sdn 
chung trong thbi ky hbn nhan -vi rd't nhifeu ly do khae nhau. Mbt trong 
nhting trfldng hpp phb bifen nhdt la mbt bfen (bode ea hai) mong mubn 
chia tai sdn dfe vp, chbng c&u tfl, kinh doanh rifeng. Hogt dbng kinh doanh 
thflbng mang lai lpi nhuan nhflng cflng lubn dn ehfla nhflng rfli ro nhdt 
djnh. Khi mbt ngflbi da kfe't hbn, tinh trgng tai chi'nh eda ngflbi ndy lubn 
n ^ trong mbi Ufen hfe vbi difeu kifen kinh tfe eda ea gia dinh. Mong mubn 
ehia tai san chung dfe gidm thifeu rdi ro khi mbt bfen ddu tfl kinb doanh vi 
thfe la hoan toan chinh ddng. Vaii dfe dflpe djt ra b ddy la lpi nhu jn trong 
kinh doanh ma mbt bfen cb dflpc sau khi chia tai sdn ehung eda vp ehbng 
dflOe xae dinh la tai san chung hay tai sdn rifeng? Difeu nay hfen hfe mdt 
thifet vbi vifee nhjn difen mbt sb nhbm tai sdn (thu nhdp vd lpi tdc). Xae 
dinh hinh thde sb hflu dbi vbi lpi nhuan cb dflOe do kinh doanh khbng 
ehi giup lam rb hdu qud phap ly sau khi chia tdi sdn ehung, ma ebn eb y 
nghia quan trpng trong vifee phjn dinh trdch nhiem eua vo, chbng phdt 
sinh td boat dbng nay. 

Theo Difeu 40 Ludt HNCT) nam 2014: "Trong tru'ong hpp chia tdi sdn 
chung ctta vp ehdng th'i phdn tdi sdn dupc chia, hoa lpi, lpi tttc phdt sinh tU tdi sdn 
riing ctta mSi bin sau khi chia tdi sdn chung la tdi sdn riing ctta vp, ch'dng, trtt 
trtt'ang hpp vp ch'dng co thoa thudn khde". Difeu 10 Nghi dinh sb 126/2014/ 
N D - C P ly gidi: "Lpi tdc phdt sinh ttt tdi sdn riing etta vp, ch'dng Id khodn lpi md 
vp, chdng thu dupe tit viic khai thdc tdi sdn riing ctta minh'''." Nhflng quy dinh 
ke trfen eb thfe khifen ta nhanh chbng dfla ra Ibi gidi rang: lpi nhujn c6 
dflpc tfl boat dbng ddu tfl, kinh doanh efla vp, chbng la lpi tde. Mbt khi 
da dflpc xfep trong nhbm lpi tdc thi tdi san nay thube quyen sb hflu rifeng 
efla mbt bfen vp, ehbng (nfeu phat sinh sau khi chia tai sdn chung). 

Tuy nhifen, eung vbi nhflng quy dinh kfe trfen, Difeu 33 Ludt H N G D 
ndm 2014 - tai san chung eua vp ehbng - eb npi dung nhfl sau: "Tdi sdn 
chung ctta vp chdng gdm tdi sdn do vp, chdng tgo ra, thu nhdp do lao ddng, hogt 
ddng sdn xudt, kinh doanh, hog lpi, lpi tttc phdt sinh ttt tdi sdn riing vd thu nhdp 
hpp phdp khde trong thbi ky hdn nhdn, trtt trttbng hop dttpc quy dinh tgi khadn 
1 Di'iu 40 ctta Ludt ndy". Difeu 33 Ludt H N G D ndm 2014 ghi nhjn "thu 
nhjp do .,. boat dbng kinh doanh .. . trong thdi ky hbn nhan" la tai san 
chung cua vp chbng. R b rang hoa lpi, lpi tdc da dflpc tdeh khbi nhom tdi 
sdn thu nliap hpp phdp nay. Nhu da nfeu trflbe db, xae dinh lpi nhndn tfl 
kinh doanh la "lpi tdc" la difeu rb rang, nhflng cflng rat khb long phfl nhjn 

" Khai ni^ni nay cuong cy vdi khai m?ni v& "l^i tile" cheo quy djnh ciia phap lu^t dan sil 
Klioan 2 Di6u 109 BLDS nam 2015: "Lpi tiic Id khodn lpi thu dupc lU vifc khai thdc tdi sdn" 
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loi nhuJn la "thu nhap do hoat dOng kinh doanh". Vdi viSc xac dinh !(<• 
nhuin thuSc tiing nhom tiii sin khac bi6t nhU vjy, he qua mang Iji '^^'^^ 
lit khac bi6t. Nfu khodn thu nay la "loi nic" thi day la tai san liMg ' " ' 
mOt b to theo DiSu 40 LuJt H N G D nam 2014. Nguoc lai, khi xic ^r^ 
loi nhuJn la "thu nhap do hoat dOng kinh doanh" thi day lai la '*! s"i 
chung (Dftu 33 Lu9t H N G D nam 2014). 

Trong qua khti, N D 70/2001/ND-CP hudng din cho Lujt HNGW 
nam 2000 cO quy dinh tai Diiu 8 nhu sau: Hoa loi, lOi ttic phat sinh * » 
sin da dUOc chia thi thuOc sd hau rieng ciia mdi ngudi, aii nnldng hop vO 
chbng CO thda thuSn khac. Hoa loi, ldi ti!c phat sinh tfl phin tai san chung 
con lai vin thuOc sd hflu chung cila vo, chdng. Thu nhip do lao oOng, 
hoat ddng sin xuit kinh doanh va nliUng thu nhip hop phap khac ctia mdi 
ben sau khi chia tai sin chung la tai sin rieng ciia vO, chdng, tril tnJOng 
hop VO chbng co thba thuin khac. Vdi quy dinh nay (dii tinh hop ly vin 
la mbt van dS cdn tranh cai), loi nhuan cd dUOc til hoat dbng kinh doanh 
ciia mdt ben (phat sinh sau khi chia tai sin chung) de dang dUOc xac dinh 
la tai san rieng. Trong khi dd, Dieu 40 ciia Luit HNGD nam 2014 hoan 
toan khdng de cap nhbm "thu nhjp va cic khoin thu nhjp hop phap 
khic". Vl the', khbng ddn gian di dua ra nhjn dinh chae chin cho hlnh 
thilc sd hflu d6i vdi l o^ tii sin nay trong bd'i cinh hien tai. 

Db gd rbi cho hoan canh nay, c6 quan die'm cho tang, nen ip dung 
Diiu 14 Nghi dinh s6 126/2014/ND-CP. Quy dinh nay cb nbi dung 
nhu sau: "... fi/ th'ai diim viic chia tiii sdn chung ciia vo cKdng co hiiu Itfc, niu tdi 
sdn CO duoc tif viic khai thdc tdi sdn riing eda vp, chiing md khdng xde dinh duac 
do la thu nhdp do lao ddng, hoat ddng sdn xudt, kinh doanh ciia va, chdng hay Id 
hoa lai, lai tdc phdt sinh tii tdi sdn riing do tin thudc sd huu chung eda va chiing". 
Quy dinh Urin, mOt mjt phii hop vdi nguyin tic suy doan phip ly: tii sin 
khbng chilng mmh duoc li tai sin rieng cua mbt b in thi thubc sd huu 
chung cila vd chbng," mat khic, bio vi tbt loi ich chung cho gia dinh, 
theo hudng cang cd nhiiu tii sin thubc sb hflu chung thi dbi sd'ng gia 
dinh cang bio dim. Tuy vjy, nhbm tic gii cho rang khbng n in ip dung 
dieu khoin nay di giii quyi't van de dang dUOc ban lujn. Di iu 14 Nghj 
dinh sd 126/2014/ND-CP chi nen duoc ap dung neu vi chdng cd, khbng 
the chiSng minh duoc tai sin dang tranh chap la ldi tflc hay la thu nhjp do 
boat dbng sin xuit, kinh doanh. 

Cb the nhin thiy rang, viic nhjn dang tai sin dang tranh chap la loi 
tflc hay la thu nlijp diu xoay quanh qua trinh khai thac tai sin. Don cil: 
n iu ngudi chbng sil dung chiec xe tii (tii sin rieng) di chO hang thui, sfi 

" Khoan 3 Dieu 33 Lujt H N G D n a m 2014. "Trong !rui:iig li^p khdng c6 cdn al d^ lining i.jiWi tin 

sdn ind vd, ch'dng dditg cd tiduh ihcip id tdi idn nfng c^d indl bSn tlii tdi sdn dd dtldc cdi Id ldi sdn chung" 
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tifen nhdn dflpc tfl boat dbng nay thfldng dflpc nhin nhdn la "thu nhdp". 
Trong khi db, cflng vdi ehife'c xe tai \h tai sdn rifeng, nfeu dflpc cho ngubi 
khac thufe dfe ebb hang, thi xu hfldng thflbng xde dinh tifen cho thufe nay 
la "lpi tde". Thfle ra, ve mdt ban chat, lpi tdc cflng la mbt dang thu nhjp. 
O ca each hifeu thbng thflbng (theo tfl difen tifeng Vifet) va vfe mgt thujt ngfl 
phap ly, khbng eb nhifeu siJ phdn bifet rb net gifia hai khoan thfl ndy. Thdm 
ehi, Luat Thufe thu nhdp ca nhdn ndm 2007 (sda dbi, bb sung ndm 2012) 
eOng khbng dinh nghia vfe "thu nhdp" mbt each efl thfe md chi hfet kfe eae 
logi thu nhdp, trong sb db, khbng it khoan thu nhdp c6 dang lpi tde (tifen 
cho vay hogc lpi tflc eb ph^n).'^ 

Phap lujt mbt sb qube gia khae trinh bay thudt ngfl "lpi tde" King 
cich hfet kfe. Difefl nay cb flu difem la rdt ey thfe va it gdy nhiim ldn. Theo 
Bb ludt Ddn sfl Phdp, lpi tdc la tifen thufe nha, ldi tfl tifen cho vay, cac khodn 
tifen trd dinh ky; tifen thufe dat eanh tdc cung dflpc eoi la lpi tfle.̂ '̂  Trong 
Bb lujt Ddn sfl va thflOng mai Thai Lan, lpi tde dflpc gpi la "thanh qua 
theo phdp luat" va dflpc dinh nghia la lpi nhuan, lai, tifen cho thufe, tifen Ibi 
hoac nhflng khoan thu khae md ngflbi sb hflu dinh ky kife'm dflpe td ngflbi 
khae do cho sd dflng vjt db, nhflng khoan nay dupc tinh toan va eb thfe 
thfl dflpe hang ng^y.'^ Cb thfe thay, tinh eha't "djnh ky" dflpc nha Ijp phap 
eda ede qnbe gia trfen xem trpng khi xde dinh lpi tdc. So vbi thu nhjp tfl 
hogt dbng sdn xuat kinh doanh, lpi tflc la khodn thu nhdp dfeu dan va eb 
thfe tinh todn mdc thu hang ngay bang each ehia cP hpc. Trong khi db, lpi 
nhudn kinh doanh bi chi phbi bbi thi trflbng, ddn dfen sfl bife'n dpng, tang 
giam theo tflng giai doan. Sfl khae nhau nay eflng la mbt trong nhflng cdn 
efl dfe phan bifet lpi tdc vbi thu nhjp do lao dbng va sdn xua't kinh doanh. 

Cflng vfe vdn dfe dang dflpc ban lujn, Bb luat Dan sfl va thflOng mgi 
Thdi Lan theo hflbng cbng nhdn sb hflu rifeng hoan toan sau khi ehia tai 
sdn chung, cu thfe la: bdt ky tai sdn nao vp hogc chbng cb dflpe sau sfl kifen 
phdn ehia tai san chung trong thbi ky hbn nhJn dfeu trb thanh tdi sdn rifeng 
eua mbt bfen, kfe ca tai san ma vp chbng co dflpe do ddpc tang eho chung 
hog.c thfla kfe chung (trong trflbng hpp nay, tai san sfe dflpe chia dfefl eho 
mbi bfen). Difeu ludt ebn khdng dinh minh tbi rdng "hoa lpi phdt sinh tU tdi 
sdn riing sau khi chia tdi sdn chung se Id tdi sdn riing".'^ 

Dfe phan bifet gifla thu nhdp tfl hogt dbng kinh doanh vd lpi tde (tai 
sdn cb dflpc tfl vifee khai thdc tai sdn), nhbm tde gia dfla ra mbt sb tifeu 
chi nhfl sau. Mdt Id, boat dbng san xud't kinh doanh phai difen ra trfen thi 
trflbng va phan anh mbi quan hfe gifla eae ehd thfe kinh doanh vbi nhflng 

'S DiSu 3 Lu3C Thud chu nhip ca nhan nam 2007 (siJa ddi, bd sung nSm 2012). 
!<• Di&u 584 Bd luat Dan sy Phap (van ban h^p nhSt nam 2013) 
" Khoan 2 Difeu 111 Bd lujt DSn sy va thUOng mai Thai Lan (siia ddi, bd sung nam 2005)-
1" DiSu 1492 Bd luat Dan sy va chuong mai Thai Lan (sda ddi, bd sung nam 2005). 
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ehd thfe khae trong xa hbi. Hogt dbng kinh doanh thubng eb chi phi co 
dinh, chi phi bifen dbi... Tai san phdt smh tfl nhflng boat dbng nhfl vjy 
dflpe xae dinh Id thu nhjp. Trong khi db, hanh vi khai thac tai sdn nhung 
khbng cb nhflng dac difem trfen thi dflpc xem la khai thac tdi sdn dfe thu 
hoa lpi, Ipi tde. Hai Id, hoa lpi, lpi tde sau khi tach khbi tai san gb'c khbng 
ldm anh hflbng de'n trgng thai ban d^u efla tai san gbe, eon vifec san xuat 
kmh doanh eb thfe can tifeu hao tdi sdn gbc de tgo ra san pham. Ba la, hoa 
lpi, lpi nie dflpc diu dinh ky va dfeu dgn, it thay dbi; trong khi thu nhjp tfl 
san xud't kinh doanh thflbng bifen dbng do chiu sU ehi phbi efla thi trflbng. 

Can efl vao nhflng dge difem tifeu bifeu kfe tren ma mbt tdi san cb thfe 
dflpc xae dinh la thu nhjp tfl hoat dbng kinh doanh hojc lpi tde. Tuy vjy, 
dfl dupe xac dinh la thu nhap hay lpi tde thi xet theo tinh hpp Iy eua vdn 
dfe, tdi sdn Id lpi nhujn co dflpc tfl hogt dbng kinh doanh nfeng eda vp, 
chbng sau khi chia tdi san chung, nfen dflpe xac dinh Id tdi sdn rifeng hay tai 
san ehung? Xudt phat tfl muc dich cua vifec chia tdi san ehung trong thbi 
ky hbn nhdn, nhbm tde gia eho ring nfen xae dinh ddy la tai san rifeng cua 
mbt bfen. Thbng thflbng, tai san ehung eda vp ehbng la mbt khoi thbng 
nhdt. Thba thudn phdn chia cho thdy vfe mat y chi, vp chbng da mong 
mubn cb sfl dbe Ijp trong quan he vfe tai sdn. Difeu nay khbng ehi gidm 
thifeu rfli ro db'i vdi dnh hinh kinh tfe gia dinh, ma cbn tao sij chd dbng 
db'i v6i bfen vp, chbng trUc tife'p kmh doanh (khi cb thfe sd dyng ldi nhujn 
dfe tdi dau tfl). Tdt nhifen, nhflng difeu nay chi nfen dupc ghi nhjn khi vd 
chbng khbng eb thba thuan khde. 

Vifee xae dinh loi nhuan eb dflpc tfl boat dbng c^u tfl, kmh doanh rifeng 
do mbt bfen thfle hifen sau khi chia tai sdn chung la tai san ehung hay lai sdn 
rifeng edn cb y nghia quan flrpng trong vifec xac dinh trach nhifem efla vd, 
chbng dbi vbi cae giao dieh xuat phat til boat dbng kinh doanh eda ngflbi 
cbn lgi. Theo Dieu 45 Ludt H N G D nam 2014, vp, chbng ehiu traeh nhifem 
rifeng le dbi vbi "nghia vu phdt sinh tU viic chidm httu, stt dung, dinh dogt tdi sdn 
riing". Difeu nay khifen cho mue dieh han ehfe rfli ro khi ddu tu kinh doanh 
thflc hifen dflpe. Ngogi lfe ehi difen ra khi mot bfen sd dflng lpi nhuan ccS 
dflpc dfe "di duy tri, phdt triin khdi tdi sdn chung hogc di tgo ra ngu'dn thii nh/} 
chtt yi'u ctta gia dmh". Lue nay, gia dinh eflng dflpc hflbng lpi tfl hoat dA 
dju tfl kinh doanh nfen vifec dat ra trach nhifem Hfen ddi la difeu can th'^ ^ 
Tuy vgy, vin dfe khbng hfe don gian khi trdch nhifem hfen ddi dbi hoi r ' 
vd ehbng cung phai thflc hifen nghia vu, trong khi lpi ich ma mbt ben nh'" 
dflpe tfl boat dbng dau tfl kinh doanh rifeng khbng cb sfl tflOng thich (K-
kinh doanh dbng gdp it vao khbi tai sdn ehung, nhflng ngflbi vp, chbng cb 
lgi phai thflc hifen mdt nghia vu tai san rat Ibn). Trong tfldng Iai, phap jng^ 

'•' Xem Difeu 37 Luat HNGD nam 2014. 
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eung can co nhflng quy dinh eu thfe difeu ehinh vfe vdn dfe xae dinh pham vi 
nghia vu efla vp, ehbng trong vifee thfle hi^n nghia vu hfen ddi. 

3. Bao v6 quydn lOi c6a ng:tidi thdt ba khi vO chbng chia tai san 
chung trong thbi ky hbn nhAn 

Chia tai san chung trong thdi ky hbn nhdn la giao dieh ddn sfl gida 
vp vd ehbng, nhflng cb thfe gjy anh hfldng dfen lpi ich eda ehd thfe thd 
ba, nhat la trong trfldng hop mbt bfen vp hoac chbng eb nghia vu ddn sfl 
rifeng c^n thflc hi^n. Phap lujt bao v$ quyfen lpi cua bfen thfl ba bang each 
khbng thfla nhjn vifec ehia tai san chung khi hbn nhdn dang tbn tai, nfeu 
muc di'ch eda efla thba thujn la nhdm trbn tranh eae nghia vu lujt dlnh.^'' 
Cac nghia vu ndy bao gbm: nghia vij nubi dfldng, cdp dfldng; nghia vu 
bbi thfldng thifet hgi; nghia vu thanh toan khi bj Tba dn tuyfen bd pha sdn; 
nghia vy. trd np cho ea nhan, tb chflc; nghia vfl nbp thufe hoac nghia vu 
tai chinh khac ddi vbi Nha nfldc; nghia vii khde vfe tdi san theo quy djnh 
cua Ludt H N G D nam 2014, BLDS nam 2015 vd quy dinh khae eda phdp 
luat cd Hfen quan.^' 

Theo Difeu 131 BLDS ndm 2015 - Hdu qua phap ly efla giao dieh ddn 
sfl vb hifeu thi "giao dich ddn su vd hiiu khdng ldm phdt sinh, thay ddi, chdm dttt 
quyin, nghia vu ddn su ctta cdc bin ki tU thbi diim giao dieh dupe xde Up. Khi giao 
dich ddn su vd hiiu thi cdc bin khdi phuc lgi ttnh trgng han ddu, hodn trd cha nhau 
nhttng gl dd nhdn". Trong trflbng hpp dang dflpe nhae dfe'n, vifee myfen bb 
giao dich ddn sfl vb hifeu, kem theo hdng loat eae he qua phap ly phat sinh 
nham "khdi phyc dnh trgng ban dS-u" dfeu hflbng dfe'n bao vfe quyfen lpi efla 
ngfldi thd ba. Tuy vdy, dfe thflc hifen y dd trbn tranh traeh nhifem, khbng it 
trubng hpp trfen thflc tfe, vp, ehdng da t^u tan tdi san. Kha nang khbi phye 
khbi tdi san chung va bao vfe quyfen lpi cua ngflbi thfl ba vi vjy ^ n nhfl 
khbng thfe thfle hifen dflde thbng qua quy dinh cua phdp ludt hifen hanh. 

Phap lujt Phdp tao ed hbi dfe ngflbi thfl ba tfl nhdn dinh xem quyen 
lpi cua minh cb bi dnh hfldng bdi vifee ehia tai san chung efla vp ehbng hay 
khbng. Bb lujt Ddn sfl Phap eho phep ngflbi c6 quyfen (chu np) dflpc thbng 

Thdng chudng bfin vo, chdng cd nghia vy se dy^c chia mdt ly^ng tai san ra't it, trong khi dd 
ngydi kia sd hflu phin ldn cai san. Khi ngUdi thd ba y^u ciu, bSn cd nghia vy se khdng th^ 
thyc hien duoc trach nhi^m c6a minh. Quy&n l^i cua ngydi thy ba vi ch^ nm bi anh hydng 
rit ldn. COng cSn ndi thdm rkig. LuJC HNGD nam 2014 theo hudng "vi&c chia tai san chung 
trong chdi ky hdn nhan bi tuyfin bd vd hi^u". Thyc ra hydng ciia Lu^t HNGD nam 2014 chi 
phil hop vdl viec chia di san dii0c ih^ hi§n dudi d?ng thda thuan, cbn n^u viec chia tai san 
dydc chyc hien dydi quy^t djnh ciia Tda in thi khdng thyc sy tydng thi'ch (mdc vy vi$c Crdn 
chyc t^ cho thay: v0 chdng da yfiu cSu Tda in cdng nhSn ySu c^u chia cai sin chung Crong thdi 
ky hdn nhan va duijc Tda an (ca'p sO thim) chip nhan. Tuy nhien, tinh tî C ciia vy vi^c cho 
thiy thda chuan nay dygc thyc hi§n nhJiin ''khdng chi hanh ban an" da cd hi^u lye tnidc dd. 
Tda an cip phUc thim sau dd da bdc yeu c\\x chia tSi san chung ciia vQ chSng trong thdi ky 
hdn nhan). Xem: Dai hpc Luic TP. Hd Chi Minh, Sdch finh hudng Ludt Hdn nhdn vd gia dinh 
(chu de 17). Nxb. Hbng Dye - Hdi Luat gia Vide Nam, 2018, tr. 201, 203. 
Khoan 2 DiSu 42 Luac HNGD nam 2014 
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bao v& viec chia tai san cua vo chbng.^ Quy dinh nay tao difeu kidn cho b 
thi3 ba bi^t vfe vifec chia dd san chung va sdm tham gia vao qua trinh p" 
chia (d mdt chilng muc nhat dmh), de bao dim quyfen lOi ciia minh IdionS 
bi xtoi pham. Theo Dieu 1447 Bo lujt Dan su Phap: "Khi xudi hifn yf"^" 
chia tdi sdn chung, ngudi co quyin cd thi thdng qua ludt su ciia minh, yiu edit 
su aia va ehdng cung cap don xin chia tdi sdn vd ede chilng tii co liin quan, ng 
quyin yiu cdu cunged thi tham gia tdtung dibdo vi quyhl lpi eda minh. N^ ly 
dinh chia tdi sdn gdy bdi lai cho ngudi cd quyin thi ngudi dd cd thi khdng eaov 
each la ngudi thii ba khdng cdo theo nhang dilu kiin quy dinh tni Bd ludt To ung 
ddn sti". 

Thilc tifen xet xil tai Califonia cho thiy, nfe'u vifec chia tai sin chung 
cila vO chbng trong thdi ky hon nhan dan dfen mOt trong hai bfen 1**"S 
cd dli tai sin di thUc hifen nghia vu rieng cua minh, thi bfen thi! ba cd th 
trvlc dfep khdi kifen bfen vO hoic chdng con lai (ben khdng cd nghia vu). 
Cu thfe la vu vifec Sesha Reddy kiin Mellina Gonzalez," dtidc giai quyfet 
bdi TOa an Tdi cao bang CaUfomia. Sesha Reddy la chii nO cua Gilberi: 
Gonzalez - chdng cila Meffina Gonzalez. Nim 1985, Gilberi: tham gja 
vao mdt giao djch bat ddng san khdng thanh cdng vdi nguyfen ddn Sesha 
Reddy. Nguyfen don sau dd kifen Gilbert vi nhflng tdn thit phat sinh tii 
hau qui giao dich va da cd ban an chdng lai Gilbert. Tuy nhifen, nguyfen 
don chi cd thfe nhjn duOc 1.300 dd la til nfen luong cua Gilbert, phan con 
lai cua phan quyfet khdng duoc thi hanh do Gilbert khdng cbn tai sin nao 
dfe bao dim thuc hifen nghia vu d6i vdi nguyfen dOn. 

Trong khi dd, Gilbert va vO - hi dOn Mellma Gonzalez - ctmg sd hdu 
mOt ngdi nha tgi Milpitas. Ngoi nha nay dUOc mua bang tai san chung cila 
hai vo chbng. Ngay 23/3/1987, Gilbert va bi dOn da thuc hifen chdng thu 
chuyfen nhuOng ngOi nha sang cho hi don de bao d im ring ben cd quyfen 
tai san dd'i vdi Gilbert sfe khdng thfe xac Up quyfen ddi vdi ngdi nha. Khi 
vu vifec duoc dUa ra giai quyfe't tai Tda an, ca hai cap xet xd dfeu ra phan 
quyfet rang vifec chia tai sin chung cua vO chbng bi dOn va Gilbert la mdt 
hanh vi gian Hn va bi xd ly nhfl trong cac vu viec Ida dio chd no. 

Cd the thay, trong trudng hop trfen, bftn thd ba co kha nSng ttvic 
tifep khdi kifen ngudi vo/chbng (trfen thuc tfe sd hUu tai san) dd ngfldi nay 
khong phai ngudi cd nghia vu vdi bfen thfl ba. Difeu n'ay khbng chi trao 
cho bfen cd quyfen co hbi chil ddng bao vfe quyen lOi eda minh ma con 
cho thay ngudi vo/chbng tham gia vao vifec chia tai sin chung nhim giflp 
bfen cdn lai trdn tranh nghia vu rifeng cung phai chiu trach nhifem ve vifc 
thuc hifen nghia vu rifeng dd. 

= Bifu 1447 Bo lujt Dm so Phip (vto ban hop nMt mm 2013) 
" Xem: http, / / im j„„ia.c„,„/ca;es/catfoim./coutt-ohpp=al/4ih/8/l 18 html, truy cJp n ^ , 

16/2/2019. 
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Phap lu^t h6n nhan va gia dinh Vi6t Nam hi$n nay d^ cao y chi t\} 
nguydn ci!ia vd chbng va kh6ng bat budc vi^c chia tai san chung trong thbi 
ky h6n nhan phai do Tba an ti^n hanh. Tham chi, thii tuc cbng chilng 
cung chi phat sinh khi v0 chbng co yeu c'in hoic phip lu^t quy dinh.̂ *' 
TU quy di,nh cila difeu luat, co th^ suy ngildc lai, nfi'u vd chbng tv( tifen 
hanh phan chia tai sdn chung, khbng cin sU can thiSp eda Toa an, phap 
luat khbng quy dinh b^t bubc vfe hinh thdc va vd chbng cung khbng cb 
nhu c~au, thi thba thuan chia tai san hoan toan ]z chuydn nbi bb giGa vd va 
chbng. Trong nhCtng tnidng hdp nay, khbng co cd quan nao kifem soat sy 
Ixiu chuyfen khbi tai san gifla v0, chbng va khi bi phat hifen thi quyfen ldi 
ciia ngubi thd ba da bi xam pham nghifem trong. 

Trong thyc tfe' rift khb kifem scat vifec phan chia eda vd chbng, d$c bi6t 
]k xic dinh cac tnibng hdp thba thu$n phan chia dfe trbn tranh cac nghia vy 
rifeng vfe tai san cua mbt bfen. Cd chfe giam. sat hifeu qua nhit la ttt phia ngydi 
CO quyfen ldi lifen quan. Tuy nhifen, ngUbi nay cdng kho bifet dudc khi nao 
thi vd, chbng thba thu|n phan chia tai san chung.^^ Cd y kifen cho rang vifec 
chia tai san chung cua vd chbng do ty thba thuan vdi nhau ddt khoat phai 
dUdc Toa an cbng nhan hoic phai dddc cbng chdng, chdng thyc theo quy 
dinh cua phap luat (nham han che" tbi da hanh vi eda vd chbng ldi dyng 
vifec chia tai san chung dfe t^u tan tai san, trbn tranh nghia vy tai san db'i vdi 
ngdbi khac).^* Day cdng la giai phap dddc thda nhan trong phap luat dan sy 
Ha Lan. Theo do, vifec chain ddt chfe db tai san chung trong hbn nhan chi 
dudc vifen dan vbi bfen thd ba khi ddn yfeu cau hoac thoa thuan hfen quan 
dfen vifec chain ddt sb hdu chung da dddc dang ky trong S6 dang ky tai san 
hbn nhan mbt each cbng khai." Tuy nhifen, nhbm tae gia eho r^ng difeu nay 
la chda thdc sd phu hdp. Vfe mat nguyfen t^c, vdi ty each la dbng sb hdu chd, 
vd chong dddc phep thba thuan dinh doat tai san theo y chi eda minh. Vifec 
bubc chd thfe phai trai qua mbt sb thd tyc nh^t dinh dfe dat ddde sy eh^p 
thuan, rbi mbi cb thfe dinh do?Lt tai san, phan nao di ngydc l^i vdi nhdng 
quyfen nang ma chu sd hdu tai san dddc phap luat dan sd ghi nhan va bao vfe. 

Tac gia cho rang khi thoa thuan chia tai san chung trong thbi ky hbn 
nhan nh^m t£u tan tai san, khbng ehi mbt bfen cb nghia vy vdi ngdbi thd 
ba ma. bfen vd, chbng cbn lai (trddc day khbng co nghia. vy) cung phat 
sinh nghia vy vbi ngdbi thd ba. Khoan 5 Difeu 275 BLDS nam 2015 xac 
dinh can cd lam phat sinh nghia vu la viec: "gay thifet hai do hanh vi trai 
phap lu^t". O day, da eb thifet hai vfe vat chat, do chd thfe thd ba khbng 

^̂  Khoan 2 Di5u 38 Lu t̂ HNGD nam 2014 
" D ^ hpc Lujt Thanh ph6 Hb Chf Minh, Cido trinh Ludt Hdn nhdn vd gia dinh, Nxb. Hbng 

Ddc - Hi5i LuJc gia Vigt Nam, 2016, tr 240. 
^ Phan Tin Phap - NguySn Nho Hoang, "M<Jt sfi vin dS v6 chia tii san chung ciia v0 ch^ng 

trong thSi ky han nhan", Tgp chi Ddn c?iii yfl p/iap M , sfi 1, 2012, tr. 20 
^ Khoan 2 DiSu 1:99 Bfi lu^t Din sn Ha Lan - Quy^n 1 n5m 1992. 
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thfe thyc hifen quyfen eda minh (chdng han khbng thfe dbi n^ vi ngdc î v. 
hoac chbng khbng cb hojc eb ra't it tai san rifeng); dbng thbi, c6 hanh vi 
trai phap lusit (chia tai san nhann trbn tranh nghia vy). 

vail dfe tifep theo c ^ xae dinh la nghia vu ctia vd chbng trong trddng 
hdp nay la nghia vy rifeng re hay nghia vy lifen ddi. C) day, vd chong 
cdng xac Mp mbt giao dich dan sy, mic du giao dieh xay ra trong nbi bb vO 
ehbng, nhiing nhim myc dich xam ph^im quyfen ldi cua bfen thd ba. Cninn 
vi hanh vi eda ca vd va ehbng ma bfen thd ba da khbng thyc hifen dddc 
quyfen cua minh. Bitgo nin chi tdi mang tinh rdn de vd hdo vi quyin ¥ f«|" 
ddng ctta ngttbi thU ba, nhdm tdcgid cho rdng phdp ludt nin theo httdng q^Y din 
trdch nhiim liin ddi gitta vp vd chdng ddi vdi bin cd quy'in, niu va chdng thoa thugn 
chia tdi sdn chung trong thbi ky hdn nhdn nhdm trdn trdnh nghia uy. Di^u nay 
cd nghia rang, bfen vO, chbng trudc db khbng co nghia vu, nhiing sau giad 
djch chia tai san ehung nhkn trbn tranh trach nhifem, se bj rang bubc cdng 
ngydi chbng, vd cbn lgi dfe eung bao dam quyfen ldi cho ngdbi thd ba. 

Chia tai san chung cua vd chong trong thbi ky hbn nhan la mbt 
ehfe' dinh mang lai sU td do va ehd dbng eho vd chbng dbi vdi qua trinh 
tb chdc dbi sbng gia dinh. Thbng qua thba thuan, vdi sy cbng nhin eua 
phap luat, vd chbng cd thfe khbng chi ddng lai vifec phan dinh khbi tai san 
chung - rifeng, mbt each ddn thuan, ma hdn thfe', cb thfe tao nfen nhdng 
nguyfen tae dfe xac dinh quyfen sb hdu db'i vdi tai san hinh thanh trong 
tUdng lai. Vifec chia tai san trong thbi ky hbn nhan mang dfe'n nhdng hfe 
qua to ldn dbi vdi dbi sb'ng gia dinh cung nhu vdi ehu thfe thd ba. Vi vay, 
vifec quy dinh va giai thich phap luat vda mang tinh ty do, cbi mb, vda tao 
nfen nhdng khubn khd hdp ly la difeu vb cung can thife't. • 
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