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Tom tit 
Hpc thuyit dn li dupc xem la ddc trung vd la nin tdng aia hi thing thdng ludt, trong 
do lfe Id mdt trong cdc quiegia diin Kmh. Bdi viit nay khdi ddu bdng viic nghiin aiu 
kinh nghiim vi sU dung dn If cAa Vc vd trin co sd do dua ra mdt vdi ddnh gid vi dn 
li d Viit Nam hiin nay. 

T d khoa: hpc thuyit dn li; dn li, quy tdc phdp If, ludn cU phi^i 

Abstract 
Doctnne of precedent is a key characteristic and fundamental element of the common 
law system of which Australia is one of the typical examples. This paper analyses the 
use of case law in Australia, and then assesses the use of case law in Vietnam today. 
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Vdi hOn mpt thfe' ky la thubc dia cda Anh (td n im 1788) va chin 

anh hddng manh me eda phap luit ndbc nay, Oe la mbt trong 

nhdng qubc gia difen hinh cda hfe thbng thbng luit. Hpc thuyfet an lfe 

{doctrine of precedent) ddpc xem la die trdng va li nfen tang cda he thbng 

thbng lu|t. Du phip luit thay dbi cung thbi gian, hpc thuyfet nay, nhd lbi 

cda nguyfen Thim phan nbi tife'ng cua Toa tbi cao Oe Michael Kirby "vdn 

Id trung tdm eda hi thing phdp luit tie vd Id cdch thUe md cdc luit su Oc tiip 

c4n di dua ragidi phdp cho nhiiu vdn di phdp /y" . ' N h i n td k i n h nghifem cda 

Oe va xet tbi bbi canh Vifet Nam vda di nhdng bdbc diu tifen trong vifec 

thda nhin, ap dyng an lfe, bai vifet nay dfe cip hai van dfe: (i) an lfe trong he 

thbng phap luit XJc va (ii) danh gia vfe an lfe 6 Vifet Nam hifen nay. 

1. An le trong he thbng phap luat Oc 

l.i. Quan niim vi dn li 

Quan nifem vfe an lfe b Oe cb ban gibng nhd b Anh hay Hoa Ky. An 

lfe {case law", precedent), d d p e hifeu la "cdc vu an da duac gidi quyit t^o ea sd 

cho viic gidi quyit ede vu dn sau nay vdi nhilng su kiin hade vdn di phdp If tuong 

tu".^ Sd tbn tai va vin hanh cda in lfe b cac ndbc thubc hfe thbng thbng 

luit, trong db c6 Oe, gdn lifen vdi hpc thuyfe't vfe sd bdt bubc tuin theo an 

' Michael Kiiby, "Precedent Law. Practice, and Trends m Austraha", Australian Bar Review, 
2007; Susan Y Bell, "Precedent: Attitude of the English and Austrahan Courts", 266 The 
Adelaide Law Review 268, 1970. 

^ Bryan A. Gamer, ed„ Black's Law Dictionary, 8th ed„ 2004, tr, 1102 
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lfe. Theo hpc thuyfet nay, Tba in cip dudi phai min thd eac phan quyfet 
eua Toa an cip trfen. Tuy nhifen, c^n thay ring sd tuin thd cda thim phin 
dbi vdi phan quyfet eua vy an trubc khbng phai la sd tuin thd toan bp 
quyfet dinh (decision) 6 phan quyfe't do ma chi phai tuin theo mpt phdn cua 
phan quyfet dupc gpi tfen theo tifeng Latin la "ratio decidendi" 

Mbi an lfe bao gbm hai phan cd ban ddpc gpi tfen theo tife'ng Latm 
tddng dng la "ratio decidendi" va "obiter dicta". "Ratio decidendi" (thddng 
ddpe djch ra tife'ng Anh la "the reason for decision") la phan If do dfe dda ra 
quyet dinh, hay con gpi la quy tie phip ly cua vy kifen dddc thim phin 
sd dyng dfe luin giai eho quyfet dinh cda minh (eb thfe gpi ratio decidendi 
la quy tie phap ly).^ Cac tham phan khi giai quyfet vy vifee thddng mifeu 
ta cac sy kifen thyc tfe phit sinh, phin tieh cae sd kifen db va dda ra quyfet 
dinh thbng qua vifee nfeu ra ly do, cin cd. Mbi thim phan co thfe dda 
ra nhifeu can ed khac nhau, nhung chi nhdng can ed nao thdc sd cdn 
thifet cho quyfe't dinh eda thim phan mbi ddpe coi la ph'dn ratio decidendi. 
Nhdng lip luin, can ed cbn lai ehi dupe coi la obiter dicta. Trong mbt vy 
an, nfeu co nhifeu tham phan tham gia xet xd va mbi thim phin dfeu dda ra 
ly do cho phan quyfe't, ly do nao ddpc da sb thim phan nhi't tri se la ratio.'* 
Nfeu eac thim phan dda ra nhifeu ly do va dfeu edn thifet cho phan quyfet 
thi mbi ly do tao nfen mbt ratia.^ Co thfe thdy rb ph^n ratio deddend qua vi 
dy thyc tfe b vy Donoghue kiin Stevenson - thdbng dddc ddn giai khi luin 
ban vfe an lfe trong eac ebng trinh nghifen cdu, giang d^y cda cac hpc gia 
khbng ehi b Oe ma trfen toan thfe' gidi. Trong vy nay, ba Donoghue cung 
ban di ubng ndbc giai khat "bia gdng" trong mpt quin ca phfe. Luc ubng 
can chai nddc, ba ri't sbc khi phat hifen cb con be sfen chfet trong chai "bia 
gdng". Donoghue di kien nha san xuit nubc giai khat Stevenson khi cho 
ring sd vifec trfen di khifen ba bi vifem da day va rupt. Trong vy an nay, 
theo ly thuyfet vfe hpp dbng truyfen thbng eda thbng luit luc bay gib thi 
khbng thda nhan quan hfe hpp dbng gida nha san xuit va ngdbi tifeu dung 
VI nha san xuat khbng ky hpp dbng vbi ngdbi tifeu dung, theo db khbng 
xac dinh ddpe traeh nhifem eda nha san xuit dbi vbi ngubi tieu dung. Tuy 
nhifen, khi xfet xd, cac tham phan thupng vi^n Anh da xac lap nfen mpt 
an lfe, vbi phin ratio decidendi^ dupe chda dyng trong lip luin cda Thim 
phan Atkm nhd sau: "Mdt nhd sdn xudt sdn phdm vd bdn chiing dudi dang 

^ Laurence Boulle, "Precedent and Legal Reasoning", in j . Corkey {ed). 77ic Study of Law 
1988; Richard Ward & Amanda Wragg, English Legal System, 9th Ed. Oxford Universitv 
Press, 2005, tr, 81, ^ 

' Binh luan cua Th3in phan Brennan J cda Toa t6i cao Uc trong vu ki?n O'Toole v Ch I 
David Ply Ud, 171 CLR 232, 1991, ti 267 "'" 

' Michael Kirby, tldd 
' Dua ra nguy&n tac ring n^u nha san xuat cb ldi b£t cin gSy thi^t hji cho ngubi tieu dtine th" 

phai bbi thudng. 
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thac cho thdy rdng nhd sdn xudt du kiin ede sdn phdm din tay ngu'ai tiiu diing d 
ddng thdc md ngubi tiiu diing khdng thi cd khd ndng kiim tra tuong dii kf^ vd 
vdi nhdn thac rdng su thiiu cdn trpng mdt each hpp If trong viic sdn xudt, ddng 
gdi sdn phdm si ddn tdi thiit h<fi vi sUc khde, tdi sdn cho ngu'oi tiiu dUng tin phdi 
ehfU trdch nhiim cho su thUu cdn trpng dd".'^ 

Obiter dicta (thdbng ddpe dieh sang tifeng Anh la "things otherwise 
said") cung la nhdng cin cd, ly do ddpc thim phan dda ra trong phan 
quyfet nhdng khbng phii la ph^n ratio decidendi va vi thfe khbng co f nghia 
bdt bubc cho cae tba an khac (co thfe gpi obiter dicta la luan ed phu). Tuy 
thfe, obiter dicta c6 thfe la nhdng cin cd cb tinh thuyfe't phyc cao nhd ratio 
decidendi eho cac phan quyfet vfe sau tuy thubc vao vifee obiter dicta dupc 
dda ra bbi thim phan nao, tba in nao.^ Trong vy Donoghue kiin Stevenson 
ndi trfen, phdn ratio decidendi lifen quan tbi "nha san xudt" san pham. 'Vi 
thfe bit ky lip luan, cin cd nao eda cic thdm phin dfe cip trach nhifem eda 
"nha sda chda" san pham dfeu la obiter. 

1.2. Ap dtfng dn li 
Vy vifee sau nay gbm hai loai: an lfe bit bupc {binding precedent) va cic 

an lfe tham khao (persuasive precedent). An lfe bit bubc la an le ma tba in 
xem xet vy vifee hifen tai bdt bubc phai tuin theo. Le di nhifen, khbng phai 
toan bb phan quyfet trddc do dfeu bubc phai ddpc tuin thd ma ehi phdn 
ratio decidendi cda phan quyfet. Dfe trb thanh an lfe bdt bubc dbi vbi vy vifee 
hifen tai thi an lfe do phai thba man hai difeu kifen: (i) dam bao quan hfe 
thd bic trong hfe thbng tba an va (ii) in lfe ham chda cie sy kifen thyc tfe 
(material facts) va vdn de phap ly tddng ty vbi vy vifec hifen tai. 

Dbi vbi difeu kifen thd nhat, quan hfe thd bic cda vifec ap dung in lfe 
trong hfe thbng tba an Oc thfe hifen nhd sau:'° 

- An lfe cda Tba an tbi cao Oc (The High Court of Australia) co gii trj 
bdt bubc dbi vdi cac tba in cip thip hdn. Tuy nhifen, Tba in tbi cao Oc 
khbng phai tuin thu dbi vbi an lfe do chi'nh minh tao ra. 

- Trong pham vi tdng tifeu bang/vung lanh thb (vi du, bang New 
South Wales), tba an cdp thi'p hdn phai tuin thu an lfe do toa an ci'p cao 
hdn xac lip. 

- An lfe cda tba an thupc tifeu bang nay khbng eb tinh cha't bit bubc 
dbi vbi toa an tifeu bang khic. Tuy nhifen, an lfe db cb thfe cb tinh chat 
tham khao." 

Chai nUdc giai khat la chai thiiy tinh mb due. 
Donoghue v Stevenson [1932] AC 562, tr. 599, 
Andrew Terry, and Des Giugni, Business and the Law (CENGAGE Learning), 2009, ti. 61. 
Andrew, tldd 
Nguyen Ba Binh. "An U va vi^c ap dung an le trong h$ thdng tba an Cc". K^ yfî u Hbi thao 
Quy phgm phdp ludt trong hi thdng phdp ludt Viit Nam - Ly ludn va thtfc tdn, TrUbng Dp hgc 
Lu|t Ha NOl. Ha NOi, n^y 19/6/2015, tr. 109 -118 
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Dbi vbi difeu kifen thd hai, vifee xac djnh sd tddng ty gida vu vifec 
hifen tai vdi an lfe nao db la vifee khbng hfe dfe dang. Cac vy vifee khb co 
thfe gibng nhau hoan toan, vi thfe trong nhifeu trubng hpp vifec xac dinii 
sd tdOng td phy thubc rdt nhifeu vao luan giai, nhin djnh cda thim phan 
trong vy vifec hifen tai. 

Khac vbi an lfe bdt bubc, an lfe tham khao la cac an lfe khbng bat buPc 
toa in dang xem xet vy vifec phai tuin theo, nhung cb sdc thuyfet phyc va 
eb thfe tham khao. An le tham khao bao gbm cac loai sau:'^ 

- An lfe cda toa in ci'p cao hdn dbi vdi tba an ci'p ddbi khi vy vifee 
cua tba an cap ddbi chi hfen quan dfe'n ph'in obiter dicta cda an lfe tba an 
cap trfen. Trong trdbng hpp nay, toa an cip ddbi khbng c'in phai tuin 
theo an lfe db; 

- An lfe eua tba an tifeu bang khic; 
- An lfe eua toa in nddc ngoai, chdng hgn an lfe cda Thddng vifen Anh, 

Tba phdc tham Anh, an lfe cda tba an cac nude My, Canada hay New Zealand. 
Thdm phan giai quyfet vu vifec hifen tai eb thfe sd dung phddng phap 

phin bifet cac phan quyfe't trddc do, nghia la chi ra cac sd kifen phap ly cda 
hai vy vifec la qui khac bifet dfe khbng ap dung in lfe do. Bdng each phin 
biet, thim phan cua vu vifec hifen tai cung cb thfe lap luin la an lfe trddc 
db qua chung chung, can phai gibi han trong cac sy kifen phap ly cy thfe 
cda vu kifen db. Vi dy, nfe'u thdy ring an lfe Donoghue kiin Stevenson dfe cip 
6 trfen rb rang li qua rbng, tba xfet xd vy vifec hifen thbi cb thfe phin bifet 
no bing each gibi han an lfe nay cho cae vy vifec hfen quan dfe'n nddc ubng 
giai khat, cic loai chai thdy tinh mb dye va be sfen. 

Cung nhd cac nddc thubc hfe thbng thbng luat khac, an lfe b Oc cb 
the hi bac bb bbi eac thim phin nfe'u thi'y rang an lfe sai hoic khbng eon 
phd hpp vbi phap luit va thyc tifen hifen thbi. Tuy nhifen chi c6 tba cdp 
eao hon hoic toa eung cap mdi dddc bac bb an Ife.'̂  Vi du trong vu vifec 
RvL(1991) 174 CLR 379, Tba an tbi eao Oc khi xem xet vu kifen hinh 
sy ehbng ep vp quan he tinh dye. Hdn 200 n im tinh cho dfe'n thdi difem 
vu kifen, hfe thbng thbng luat c6 quy tac ring hanh vi dd khbng can thanh 
tbi pham va Tba an tb'i eao Oe eung tdng ap dung quy tic db trong vy 
Bartlett v Barlett (1933) 50 CLR 3. Tuy nhifen, trong vy kifen R v L(1991) 
174 CLR 379 nbi trfen, Tba in tbi eao Oc cho ring cic difeu ki^n va gia 
t4 xi hbi di thay dbi va quy tdc db khbng con ddpc chip nhin trong ebng 
dbng. Theo db, Tba an tb'i eao Oc da hie bb quy tdc nay.'** 

Andrew, xem chii thich 9, ti 63. 
Catriona Cook, Robin Creyke, Robert Geddes. Ian Holloway, Laying Down the Law, Chapcer 
6:Jud3CialDecmon-Making, 5''' ed. Butterworths, Austiaha. 2001, ti 103 
Nguyen Dac Lam. "An le 6 Oc: Ijch sd, khai ni^m, nguyin tic va cO ch^ thyc hien", Tgp chi 
Ngbidn cdu l4p phdp, sd 13, nim 2011 
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Du an lfe la mpt lo^i ngubn quan trpng trong hfe thbng phap luit cae 
ndbc thbng luit nbi chung, nddc Oe nbi rifeng, trong trddng hpp can 
thifet, an le cdng cb thfe bj bac bb bbi cac dao luit do Nghi vien Oc ban 
hanh, 

1.3. Cdng hi vd trich ddn dn li 
An lfe ehi dddc bife't dfen va vin dyng hifeu qua khi dupc cbng bb rpng 

rii. Ban ddu, cic tuyfen tip an le b Oc ddpe xua't ban mpt each khbng 
chi'nh thdc, thdbng la bdi cae luit sd. Dfe'n nhdng n im 1860 thi eac tuyfen 
tip an lfe dddc xudt ban chinh thdc. 

Hifen b Oc CO rdt nhifeu tuyfen tip an lfe, bao gbm cac tuyfen tip ddpc 
sd cho phep eua cac tba an khac nhau cda eac Hbi dbng Cbng bb an lfe. 
Cae tuyen tap nay ddpc xuit ban bbi ehinh Hbi dbng hoic bdi eac nha 
xuat ban nhin danh Hpi dbng. Tuy viy, cae nha xuit ban td nhd CCH 
Australia Limited cdng xuit ban cic tuyfen tap an lfe. Die bifet la cac an lfe 
ngay cang dddc Idu trd va cbng bb nhifeu hbn b dang difen td trfen mang 
internet. 

Vifec trich dan an lfe d Oe tuin theo nhdng quy tic nhi't dinh. Theo 
Hdbng din cua Oc vfe trich dan phap luit (The Australian Guide to Legal 
Citation) cua Dai hpc Melbourne, cb thfe thiy each trich ddn thbng dung b 
Oc qua vi dy sau: Kaawarta v Bjelke - Peterson (1982) 153 CLR 168. Theo 
db, Koowarta la tfen nguyfen don, Bjelke - Peterson la tfen hi ddn; chd cai 
"v" b gida vife't tdt eho td tife'ng Anh "versus" vdi nghia la "kifen"; an lfe nay 
ddbc xuit ban trong tuyfen tip Commonwealth Law Report (CLR), tip xuit 
ban nim 1982, tip sb 153, bdt dau td trang 168. 

2. Mpt vai danh gia v6 an le 6 Viet N a m 
Chd trddng thda nhin va sd dyng an lfe b Vifet Nam bi t dau dddc 

dfe ra trong eac nghi quyfet cua Bp Chinh tri Dang Cbng san Vifet 
Nam.^^ Chd trddng nay da dddc thfe chfe hba trong eic vin ban phap 
luat do Chanh an Tba an nhin din tbi cao, Hpi dbng Tham phan 
Toa an nhin din tbi eao va Qubc hpi ban hanh bao gbm: Quyfe't dinh 
sb 7 4 / Q D - T A N D T C cda Chanh an Tba an nhin din tb'i cao ngay 
31/12/2012 vfe vifee phfe duyfet Dfe in "Phi t trifen an lfe cda Tba an 
nhin din tbi cao" (sau diy gpi l i Quyfet dinh sb 7 4 / Q D - T A N D T C ) ; 
Luit Tb chdc Tba an nhin dan nam 2014; Bp luit Tb tung din sy nam 
2015; Bp luat Din sd n im 2015; Luit Tb tung hanh chinh n im 2015; 

'̂  Nghi quy^t s6 48-NQ/TW ngay 24/5/2005 ciia B<) Chinh tri v& Chi^n luijc xAy dung va 
hoan thien he thdng phSp lujt Vi$t Nam d^n nim 2010, djnh hUdng d^n nam 2020 xac 
d4nh: "Nghien ciiu v^ khd ndng khai thdc, sCl dung dn ie. .". Nghj quy£!t si5 49-NQ/TW n^y 
02/6/2005 ciia B<> Chinh tri w& CW^n lu^c cai each tu phap d^n nim 2020 chi d^o. "Toa dn 
tdi cao CO nhiim vu tdng k^t kinh nghi&m xet xA, hudng ddn dp dyng phdp ludt, phdt tnin dn li va xet 
xAgidm ddc thdm, tdi thdm". 
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Nghj quyfet sb 0 3 / 2 0 1 5 / N Q - H D T P cda Hpi dbng Th im phan Tba 
an nhin din tb'i eao ngay 19/10/2015 vfe quy trinh Ida chpn, cbng bb 
va ap dung an lfe (sau diy gpi la Nghj quyfet sb 03 /2015/NQ-HDTP) ; 
Chi thi sb 04/2016/CT-CA cda Chanh an Tba an nhin dan tbi cao 
ngay 30/5/2016 vfe vifee tang eubng cbng t ie phat trifen va ebng bb 
an lfe; ip dyng an lfe trong xet xd; Quyfet djnh sb 220/QD-CA ngay 
06/4/2016, Quyfe't dinh sb 698/QD-CA ngay 17/10/2016, Quyfet 
dinh sb 299/QD-CA ngay 28/12/2017, Quyfet djnh sb 199/QD-CA 
ngay 17/10/2018 cda Chinh an Tba an nhin din tb'i cao cbng bb 27 
in lfe ddu tifen eda Vifet Nam. Cac vin ban nay da ehinh thdc xac nhin 
vifee thda nhin va ip dyng in lfe trong xet xd, cdng nhd cho thdy quan 
nifem vfe an lfe va vifec sd dyng an lfe b Vifet Nam. 

Trfen cd sd kinh nghifem cua Oc vfe ap dyng an lfe, dbi chife'u vbi cae 
quy dinh hifen hanh cua Vifet Nam vfe in lfe, cd thfe dda ra nhdng danh gii 
bdbc ddu vfe mbt sb vi'n dfe vfe an lfe b Vifet Nam. 

2.1. Quan niim vi dn li 
Quan niem vfe in lfe eda Vifet Nam dupc thfe hifen 6 Difeu 1 va Difeu 

2 Nghi quyfe't 03 /2015/NQ-HDTP eda Hbi dbng Thdm phan Tba an 
nhan dan tb'i cao ngay 28/10/2015 vfe quy trinh Ida chpn, cbng bb va dp 
dung an lfe. Theo Difeu 1 thi "dn li la nhang lip ludn, phdn quyit trang bdn 
dn, quyit dinh da co hiiu luc phdp luit eua Toa dn vi mdt vu viic cu thi duac 
Hdi d'dng Thdm phdn Toa dn nhdn ddn tii cao lyta chpn vd duac Chdnh dn Toa 
dn nhdn ddn tii cao cdng bild dn li di cdc Toa dn nghiin cUu, dp dung trong xet 
xa". Difeu 2 Nghi quyfe't nay yfeu cdu an lfe phai dap dng 3 tifeu chi: (i) chda 
dyng lip luin dfe lam rb quy dinh cua phap luit con c6 each hifeu khae 
nhau; phin tich, giai thich eac vin dfe, sy kifen phap ly va chi ra nguyfen 
tdc, dddng lbi xd ly, quy pham phap luit edn ap dyng trong mbt vy vi^c 
ey thfe; (ii) cb tinh chuan mdc; va (iii) cb gia tri hudng din ap dyng thbng 
nhat phip luit trong xet xd, bao dam nhdng vu vifec eb tinh tifet, sd kifen 
phap ly nhu nhau thi phai dupe giai quyfe't nhd nhau. 

Vbi tifeu chi thd nhit nfeu b Difeu 2, cb thfe thay khac vdi Oc, an lfe 
b Vifet Nam la "ede lip luin di lam ro quy dinh cua phdp luit eon cd cdch hiiu 
khde nhau", nghia la gibi han eua an lfe ehi la giai thich phap luit thanh 
van, ehd khbng tao ra eac quy djnh phap luit hoan toan mbi. Quy dinh 
nay tuy gidi han pham vi hep hOn trong sang tao phap luat cda tham phan 
so vbi b Oc, nhdng eb thfe chip nhin ddpe b nhdng nubc mang nang die 
difem cua hfe thbng phap luit chiu Au luc dia vbn trpng luat thanh vin 
nhd Vifet Nam. Cb chang la vifec phap luit Vifet Nam chua quy dinh thdm 
quyfen giai thich phip luit eda tba an sfe dat ra eiu hbi vfe tinh hpp phan 
eua sU ra dPi cae an lfe. Thfem nda, quy dinh nhd Difeu 1 ring an \t cpn 
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bao gbm "phan quyfet trong ban in, quyfet dinh" la miu thudn vdi cac tifeu 
chi dit ra b Difeu 2 (xac djnh an 1̂  la "lip luin") va khbng phu hbp vbi 
ban ehi't cda an lfe. An lfe, theo quan nifem cda Oc (va nhifeu ndbc trfen thfe 
gjbi), la lip luin, ly do dfe dda ra quyfet dinh cda thim phan chd khbng 
phai la phin quyfet trong ban an, quyfet dinh. 

Cac quy djnh hifen hanh cda Vifet Nam dddng nhd chi mbi dfe cip 
tdi phdn quy tic phap ly {ratio decidendi) cda an lfe, ma khbng dfe cip tdi 
phan luin cd phy (obiter dicta). Difeu nay cb thfe do truy en thbng vife't an 
6 Vifet Nam thdbng khbng phan anh tit ca lip luin eda thdm phan trong 
ban an, quyfet dinh, ma chi nfeu ra nhdng lip luin la cd sb chinh dfe dda ra 
quyfet dinh va ddpc da sb thanh vifen hbi dbng xet xd tan thanh. Du vifec 
chi dda ra cic quy tie phip ly trong cic in lfe nhd Vifet Nam hifen nay sfe 
tao thuin lpi trong vifec tim ra ratio decidendi, cdng nfen tinh den vifec dda 
phin obiter dicta vao cae in lfe. Thdc tifen 6 lfe eho thay phan obiter dicta 
dd khbng c6 tinh bdt bupc nhd ratio decidendi nhdng cd thfe la tham khao 
tbt cho thim phin va luit sU d eac vu viec tddng ty ve sau. Difeu nay rb 
rang cdng ri't hdu ich xet trong bbi canK'Vifet Nam. 

Vfe mit hinh thdc, theo quy djnh hifen hanh cda Vifet Nam, in lfe 
khbng mac nhifen ed dddc ngay khi nb hinh thanh trfen thdc tfe do chda 
ddng cae lip luin mdi so vdi phap luit thanh van nhd b Oc. An lfe phdi 
trai qua qua trinh lya chpn va thbng qua khit khe bbi Hbi dbng Th im 
phan Tba an nhin din tbi eao,^^ sau khi d i trai qua cie bdPc nhd: ra 
soat, phat hifen ban an quyfe't dinh dfe dfe xuit phat trifen thanh an lfe (theo 
djnh ky 06 thing); lay f kifen dbi vbi ban an, quyfet djnh ddpc dfe xuat; 
y kifen cda Hpi dbng td vin an lfe. Quy dinh "duyfet" an lfe nay rdt khie 
bifet vdi Oe, nhdng khbng xa la vdi truyfen thbng tbng kfet kmh nghifem 
xfet xd va hdbng din cic tba an ip dung thbng nhdt phap luit cda Hpi 
dbng Thim phan Toa in nhin din tbi cao b Vifet Nam. Quy dinh nay cd 
thfe la bdbc di thin trpng va phu hbp vbi thyc tifen Vifet Nam hifen nay. 
Vfe liu dai, dfe phu hpp hbn vdi ban chdt eda an lfe vbn di la eac quy tae 
phap ly ra ddi do sd sing tao cda eac thim phin trong qua trinh xfet xd, 
dap dng kjp thbi cae dbi hbi cda thdc tifen chd khbng phai ebb ra soat, 
phfe duyfet, quy trinh "duyfet" an lfe nay c'in ddpc ddn gian hba, rdt ngan 
thdi gian hbn nda. 

2.2. An li bdt bude vd dn li tham khao 
Theo cae quy djnh phip luit Vifet Nam hifen hanh thi khbng c6 

su phin bifet an lfe thanh an lfe bi t bupc va an lfe tham khao. Thbng qua 
dPng tae "duy^t" an lfe eua Hbi dbng T h i m phan Tba an nhin din tb'i 
cao, cac an lfe dd cda tba cdp nao ddbng nhd di ddpc "tbi cao hda" 

LuSt T6 chile Tba an nhan dan nam 2014 va Nghi quye't sb 03/2015/NQ-HDTP. 
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hifeu Idc va vi thfe dfeu phai ddpe cae thdm phan, hbi tham dd b tba cip 
nao nghifen cdu, ap dyng sau nay. Tuy nhifen, an lfe ehi co gii tri tham 
khao chd khbng bit bube. Hpi dbng xet xd co thfe "khbng ap dung ap 
lfe" nhdng phii giai thich ly do . ' ' Dd khbng phin djnh thanh in lfe f^i^ 
bupc va an lfe tham khao nhu b Oe, quy djnh eda Vifet Nam ddpc cho 
la phu hpp vdi hpc thuyfet vfe tinh khbng bdt bubc cda in lfe (the doctrine 
of non-binding precedent) vbn thubng ddpe ap dyng 6 cac nddc thubc hfe 
thbng phap luit chiu Au luc dia.'^ Difem edn cin nhde db la thd bac ip 
dung eda eac an lfe nfen ddpc dit ra cho phii hpp vdi thd bac cda cac toa. 
Thd bic eda an lfe vbn cdng khbng phai chi co d Oc va cac ndbc thubc 
hfe thbng thbng luit ndi chung ma con d cac ndbc thubc hfe thbng phap 
luit chiu Au lye dia. 

2.3.Mdi quan hi vdi ludit thanh vdn 
Theo khoan 3 Difeu 45 Bp luit Tb tung din sy n im 2015 thi: "Toa 

dn dp di^ng cdc nguyin tdc ca bdn ciia phdp luit ddn su, dn li, le cdng bdng digidi 
quyit vif viic ddn sa khi khdng thi dp dung tip qudn, tuang tu phdp luit theo 
quy dinh tgi Diiu 5 vd khodn 1 Dieu 6 eda Bd luit Ddn su, khoan 1 vd khoan 
2 Diiu Mdy".'̂  Theo Quyfet dinh sb 7 4 / Q D - T A N D T C , vj tri eda an lfe 
trong tddng quan vbi luit thanh vin cdng ddpc ehi rb la: "viic sd dung 
dn li chi coi la thU yiu, sau vdn bdn quy phqm phdp ludt...", "dn li bi trp eho 
cdc vdn bdn quy phqm phdp ludt", "dn li Id sa bi sung eho su thiiu hut cda eac 
vdn bdn hudng ddn dp dung phdp ludt khi ehua ed van bdn hudng ddn dp dung 
phdp ludt di'iu chinh". Theo db, d Viet Nam an lfe la mpt loai ngubn bd 
trd cho luit thanh vin. Quy djnh nay tuy khac bifet vdi Oc, nhdng ddbc 
eoi la phu hpp vbi Viet Nam - qubc gia lubn coi luit thanh vin la eO sb 
phap ly cho mpi phan quyfet cua Tba an. Khoan 2 Difeu 103 Hife'n phap 
nim 2013 va khoan 1 Difeu 9 Luat Tb ehdc toa an nhin din nam 2014 
dfeu quy dinh vpi cdng npi dung: "thdm phdn, hdi thdm xet xd ddc Idp va chi 
tudn theo phdp luit". 

2.4. Phdn biit vd bac bo an li 
Khoan 2 Difeu 8 Nghi quyfet sb 03 /2015/NQ-HDTP quy dinh: "Khi 

xet xd, Thdm phdn, Hdi thdm phdi nghiin cUu, dp dicing dn li digidi quyit cdc 
vu viic tuang tu, bdo ddm nhUng vu viic cd t'lnh tiit, su kiin phdp If gidng nhau 
phdi dupe gidi quyit nhu nhau. Tru'ang hop dp dung dn li th'i si bdn dn, quyii 
dinh ciia Toa dn cd chUa dung dn li, tinh chdt, t'lnh tUt vu viic tuang tu duoe 
niu trong dn li vd tinh chdt, t'mh tiit vu viic dang dupc gidi quyit, vdn di phdp 

" Khoan 2 DiSu 8 Nghi quye't s6 03/2015/NQ-HDTP 
'̂  Nguyen van Nam, Ly lu4n vd Thyc tiin v^ An le trong Hi thdng phdp ludt ci'ia cdc nudc Anh 

Mf, Phap, Diic ua Nhang ki^n nghi ddi vdi Vi^t Nam, Nxb. Cbng an nhSn dan. Ha Noi' 
2012. tr. 453. 

" Khoan 2 Di&u 6 Bb Wt Dan sU nam 2015 quy dinh tuong ai 
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If trong dn li phdi dupc viin ddn, phdn tich, Idm rd trong bdn dn, quyit djnh ciia 
Toa dn; tru'ong hpp khdng dp dung dn li thi phdi phdn tich, Idp ludn, niu rd If 
da trong bdn dn, quyit dinh cda Toa dn". Vdi quy djnh yfeu cdu tham phin, 
hbi thdm nfeu khbng ap dyng an lfe thi "phai phin tich, lip luin, nfeu rb 
ly do trong ban in, quyfet djnh eda tba i n " eho thiy Vifet Nam co thda 
nhin vifec phin bifet in lfe nhd b Oc. Tuy nhifen, dfe cb sy rb rang, thuan 
lpi trong phin bifet an lfe cdng nhd tranh vifee phin bifet an lfe khbng theo 
nguyfen tac nao, kinh nghifem phan bifet an lfe b Oe la mpt Ida chpn tbt dfe 
tife'p thu va dda ra hddng ddn rb hbn vfe vin dfe nay. 

O Vifet Nam, in lfe eung cb thfe bj bic bb (hdy bb) trong 2 trddng 
hpp: (i) do sd thay dbi eda luit, nghi quyfet eda Qubc hpi, phap Ifenh, nghi 
quyfet eda Oy ban Thdbng vu Qubc hbi, nghi dinh eua Chi'nh phu khifen 
eho an lfe khbng cbn phu hpp; va (ii) do chuyfen bifen tinh hinh ma an lfe 
khbng cbn phd hpp nhdng chda cd quy dinh mPi cda phap luit. Db'i vdi 
trddng hpp thd nhat thi an lfe se ddbng nhifen bi hdy bb.̂ '̂  Ci trdbng hpp 
thd hai, khac vdi Oc, vifee hdy bb an lfe ehi thubc thim quyfen cda Hbi 
dbng thdm phan Toa in nhin din tbi cao, Hpi dbng xfet xd cda tba eac 
cip khbng ed quyfen hdy bb an lfe. Quy djnh nay la phd hpp trong bbi 
eanh vifec Ida chpn va thbng qua in lfe d i ddpe quy dinh ehi thubc tham 
quyfen cda Hpi dbng Thdm phin Tba an nhin din tbi eao. 

2.5. Cdng bi vd trich ddn dn li 
Theo Difeu 7 Nghi quyfet sb 03 /2015 /NQ-HDTP, sau khi ddpe 

thbng qua bbi Hbi dbng thdm phan Tba an nhin din tb'i cao, an lfe ddpc 
Chinh an Tba an nhin din tbi cao ebng bb, an lfe se ddpc ding trfen Tap 
chi Toa an nhin din, Cbng thbng tin difen td Tba in nhin din tbi eao. 
An lfe cdng ddpc gdi cho ede tba in va ddpc dda vao Tuyfen tip in lfe xuit 
ban theo djnh ky 12 thing. Nhd viy, gibng nhd Oc, an lfe b Vifet Nam 
cflng ddpe cbng bb rpng rii ca 6 ban gidy va b dang difen td. 

Vfe trich din an lfe, khoan 2 Difeu 8 Nghi quyfet sb 03 /2015 /NQ-
HDTP quy dinh "Tru'ang hpp dp dung dn li th'i si bdn dn, quyit dinh cda Toa 
dn ed chUa dung dn li, tinh chdt, tinh tiit vu viic tuang tu dupe niu trang dn li vd 
tinh chdt, fmh tiit vu viic dang dupc gidi quyit, vdn di phdp If trong dn li phdi 
duac viin ddn...". Quy dinh nay cho thiy yfeu cau khi trich dan an lfe phai 
trich din sb ban an, quyfet djnh. Dfe rb rang va thuin tifen hbn trong tra 
cdu, kinh nghifem b Oe vfe trich dan an lfe rit can ddpe tham khao. Theo 
db, vifec trieh din cin ddpc hdbng ddn thbng nhi't, bao gbm sb ban an/ 
quyfet djnh, n im xuit ban an lfe, tfen vifet tat cda tuyfen tip an lfe, tip nao, 
bat dau td trang nao. 

Di&u 9 Nghj quye't s6 03/2015/NQ-HDTP 
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Ket luan 
Quan nifem vfe in lfe va viec ip dyng an lfe khbng hoan toan gidng 

nhau gida cac nddc theo hfe thbng thbng luit nhd Oc va nhdng nddc theo 
hfe thbng phap luit chiu Au lye dia - hfe thbng ma phap luit Viet Nam 
chiu nhifeu anh hudng. Tuy viy, xu thfe ngay cang xich lai gin nhau gida 
hfe thbng thbng luit va hfe thbng phap luit chiu Au luc dja^' ddbng nhd 
cho thay sy kfe't hpp hai hba gida luit thanh van va an lfe sfe giup cho ca hai 
hfe thbng phip luit trb nfen tbt hdn. An lfe ngay mbt trb nfen quan trpng 
trong hfe thbng phap luat chiu Au luc dia,̂ ^ Ndm trong xu thfe db, an lfe da 
dupe thda nhin 6 Vifet Nam. Du mb hinh an lfe eda Vifet Nam chiu nhifeu 
anh hddng cda cae nddc theo hfe thbng phap luit chiu Au luc dia, nhflng 
kinh nghifem vfe in lfe cda Oc - mpt trong nhdng qubc gia tieu bifeu cda 
hfe thbng thbng luit - nhd phin tieh d trfen phUn nao se gidp nhin thdc 
rb hdn ly luin va thdc tifen in lfe, dfe chdng ta khbng ehi nhan rb nhflng 
sy khac bifet d Vifet Nam ma cbn co thfe tifep thu dypc nhflng nhin tb hdp 
ly va hdu ich. • 
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