
74 TAP c m KHOA HOC PHAP LY VlgT NAM S6 Q4(125)/20l£ 

PHUONG PHAP TOA AN CONG LY QU6C T^ 
ctJA LI£N H O P Q U 6 C XAC D I N H 

LUAT TAP QUAN Q U 6 C T £ 
L£ T H I ANH E>AO 

Khoa Phap lu^t quiSc tfe, TrUdng D^i hpc Luit Ha Ndi 
Lectures of International Law Department, Ha Noi Law Umversity 

Email: anhdao782003@yahoo com 
PHAM THI BAG HA 

Khoa Phap lujt qu6c tfe, TnJdng Dai hoc Luit Ha N<>i 
LecUires of IntemaUonal Law Department, Ha Noi Law Umversiry 

Email' phambacha0205@gniail.com 

Tom tat 
Bdi viit nay nghiin cUu phuang phdp dupc Toa dn cdng If quic ticita Liin hpp quic 
(ICf) sU dung dixdc dinh cdc quy tdc ctia ludt tdp qudn qudc ti, qua dd bdi viit lam 
ro vai trb ciia phuang phdp ludn dii vdi su phdt triin ciia ludt tdp qudn quic ti. 

Td khoa: ludt tdp qudn quic ti, thuc tiin quicgia,Toa dn cdng ly quic ti 
Abstract 

This paper examines the methodology used by the International Court offustice (ICJ) 
when determining the rules of customary international law that it applies, thereby 
highlighting the role of methodology for the development of customary international law. 
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1. Cac y^u tb c^u thanh luat tap quan qubc t^ 
Luit tip quan qubc tfe bao gbm cac quy tic xd sd hinh thanh trong 

thdc tifen quan he qubc tfe', ddbc cac qubc gia va cac chu thfe khic cua luit 
qubc tfe' thda nhin la nhdng quy pham cb tinh chat phap ly bat bubc dfe difeu 
chinh quan hfe qubc tfe. Cd quan tai phin qubc tfe' da nhifeu Iin ip dung luit 
tip quan qubc tfe dfe giai quyfet tranh chap gida cac qubc gia. Tuy nhifen, 
chdng minh sd tbn tai eda mpt quy tic luit tip quin qubc tfe la mpt qua 
trinh kha phdc tap bbi vi dbi hoi phai eb bang chdng vfe sd tbn tai cda ca 
hai yfeu tb: thdc tifen xd sd chung gida cac chd thfe eda luit qubc tfe va y chi 
cua cac chu thfe db thda nhin quy tac xd sd trong thdc tifen la luat (thubng 
ddpc gpi la opinio juris). Nhdng yfe'u tb nay ddpc dfe cap trong Dieu 38 Quy 
chfe cua Tba Cbng ly Qubc tfe (International Court of Justice, ICJ) va ddpc 
til khang dinh trong vu phin dinh them luc dia Libya v. Malta (1985) cdng 
nhd trong eac bao cao gan day cua Oy ban luit phap qubc tfe (ILC) vfe chd 
dfe "xac dinh luat tap quan qub'c tfe"'.̂  

ILC, ky hop thti 64, Bao cao thti nhit, n^y 30/6/2012 (A/CN.4/653) va Bio cio thii 2 
ky hop thti 66 nim 2014 (A/CN 4/672), thyc hifen bdi Bao cao vifn chuyfen trach Michael 
Wood, ILC, ky hop thti 70, New York 30/4- 1/6/2018. Bao cao cudi cung, thuc hi^n hdi 
Chti tjch Ban du thao, Charfes Chemor Jalloh, ngay 25/5/2018 (A/CN 4/L.908) 
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Thdc tifen chung cfu thanh yfeu tb "vit chat" (eon gpi la yfeu tb "khach 
quan") cda luit tip quin qubc tfe. Vifec danh gia thdc tifen chung nhd the nao 
thi ddpc coi la "dd chin" dfe hinh thanh mpt quy tic cua luit tip quin qubc tfe 
la vin dfe rit nhay cam. Bbn yfeu e'iu chinh thddng ddpc sd dung dfe danh gia 
thdc tifen chimg, db la djih "hfen tuc, nhit quan, lip di lip lai va phb bife'n".̂  

Ti'nh "phb bifen" va "lip di lip lai" yfeu c^u thdc tifen chung phai trb 
thanh mb hinh chung, rb rfet.̂  Tinh "nhit quan" yfeu cau thdc tifen chung 
phii "la xd sd nhit quan eda cac qubc gia lifen quan'"* va eb "mbt nghia cbt 
lbi khbng thay dbi" Difeu nay la c'in thifet dfe bao dam nghia cda mpt quy tac 
luit tip quan qubc tfe khbng bi qua rbng hoic qua md hb. Ti'nh "hfen tuc" 
cda thdc ti§n qube gia dfe cip dfen Idpng thbi gian c^n thife't dfe hinh thanh 
mbt quy tac eda luat tip quan qubc tfe. Tuy nhifen, each tifep cin hifen d^i 
khbng dit ra cac yfeu c'iu cu thfe vfe khoang thbi gian dfe hinh thanh mpt quy 
tac cua luit tip quin qubc tfe.̂  Vi viy, yfeu e'iu vfe thbi gian can phai ddpc 
danh gia trfen cd sb tdng trdbng hpp cu thfe. 

Opinio juris la yfeu tb chd quan (cbn gpi la yfeu tb "tim ly") eda luit 
tip quan qubc tfe. ICJ cho ring opinio juris tbn tai khi cic qube gia "tin (...) 
chinh m'inh dang dp dung mdt quy tdc bdt bude ciia ludt t4p qudn quic ti" hoic 
"edm thdy bude phdi Idm nhu v4y mdi Id hap phdp v'l quy tdc cda ludt tdp qudn 
yiu cdu quic gia phdi lam nhu v4y".^ Trong mbt sb trdbng hpp, hanh vi cda 
eac qubc gia eb thfe cho thay opinio juris cda cac qubc gia.^ Do db, vifec xac 
djnh opinio juris eb thfe dda trfen cac hinh thdc bifeu hifen cda thdc tiin qubc 
gia. Tuy nhifen, vifee xac dinh opinio juris trong trdbng hpp nay c^n phai Idu 
f ring CO nhdng hanh vi nhi't dinh chi la tuyfen bb vfe f djnh chi'nh tn chd 
khbng phii la mbt tuyfen bb rb rang vfe luit. "Tdn sudt ho4e th4m chi la d4c 
tinh thubng xuyin cda cdc hdnh vi, tu no thdi thi khdng du dichUng minh vi opinio 
juris. Han naa, trong mdt sitru'ang hpp, viic khdng hdnh ddng cang cd thi duac coi 
la bdng chUng vi opinio juris".^ 

2. Thî rc ti^n ICJ sd di^ng thuat nga "quy nap" va "di^n dich" 
Vbi myc dich xie dinh sd tbn tai eda cac quy tic luit tip quan qubc 

tfe, phddng phap quy nap co thfe ddpc djnh nghia la vifec sd dung cae lip 

Malcom N. Shaw, International law, 7"'ed, Cambridge Umversity Press, 2014, tr 54, Fisheries 
(United Kingdom v. Norway), 1951 ICJ Rep., do^n 116; North Sea Continental Shelf Case, 
(Federal Republic of Germany v. Denmark; Federal Republic of Germany v. Netherland), ICJ Rep., 
Feb. 20, 1969, do^n 43 
ILC, Bao cao thit 2, {A/CN 4/672), sdd, tr 7; Fisheries Jurisdiction, (United Kingdom v. Norway), 
ICJ Rep., 1951, do^n 45, 52, 
Asylum Case (Colombian/Pemvian), ICJ Rep., 1950, tr. 266, 275. 
ILC, Bio cao thti 2, (A/CN 4/672), sdd, 0-. 7 & tr. 40; North Sea Conlinenlal Shelf sdd, do?n 76. 
North Sea Confinental Shelf, sdd, dojn 77. 
ILC, Bio cao dnl 2, (A/CN.4/672), sdd, tr 57, Delimitation of the Maritime Boundary in the Gulf 
of Maine Area (Canada v. U.S.), ICJ Rep., Judgment 12 Oct 1984, do?n 246, 299. 
ILC, Bio cao thti 2, (A/CN 4/672), sdd, tr. 63. 
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luin phap ly dfe suy luin ra mpt quy tic chung td khubn miu cda cac 
trdbng hpp rifeng le vfe thdc tifen chung va opinio juris. Quy nap la qui 
trinh xem xet cae trdbng hpp ey thfe va tbng quit hba l?i dfe rdt ra quy 
tic chung. Ngdpc lai, phddng phap difen dich la vifec sd dyng cic lip 1"^^ 
phip ly dfe suy luin ra mbt quy tic cy thfe td mbt quy tic hoic nguyfen tie 
hifen hanh va di dupe chap nhin rbng rai. Difen dich la mpt qua trinh di 
td tbng thfe dfen cu thfe. 

ICJ hau nhd chda bao gib tuyfen bb rb ICJ sd dpng phdbng phip nao 
dfe xac dinh sd tbn tai eda cic quy tic luit tip quan qubc tfe. Tuy nhifen, 
mpt vai phan quyfet cua ICJ cb nhic dfen phddng phap "quy nap" va "difen 
dich". Vi du, trong vy The Gulf of Maine Area, Tba tuyfen bb: "ludt tdp qudn 
quic ti... bao gdm cdc quy tdc tdp qudn md su hiin diin ciia nd trin ca sd opinio 
Juris cua cdc quic gia co thi dupe kiim tra bdng phuang phdp quy nap dua trin viic 
phdn tich thac tUn ddy dii vd r^ng rai'".'* Vifec ICJ sd dung td "cb thfe" ngy y 
rang cae quy tac cua luit tip quan qube tfe cdng co thfe ddpc xac djnh bing 
each diin djch. Dieu nay ddpc minh chdng bbi thdc tfe trong vu North Sea 
Continental Shelf, 5 thim phin eda ICJ di sd dung phdOng phap difen dich 
dfe trinh bay y kife'n rieng hoic eic f kifen bit dbng cda hp.'" 

Vifec nghifen cdu vfe cae phddng phip ddpc ICJ sd dung khi xac dinh 
quy tie cda luit tap quan qubc tfe trb nfen kho khan hdn do ICJ sd dyng 
khbng nhit quan thuit ngd "quy nap" va "difen dich". Trong khi Tba va 
cac thim phan dbi khi d i sd dung cac thuat ngd nay theo nghia ddpc xae 
dinh b trfen" nhdng cac ehd thfe nay cdng sd dyng thuit ngd "lu4n ra" va 
"suy diin ra"^^ khi xac dinh mPt quy tic chung trong thdc tifen qubc gia. Vi 
du, trong vy Arrest Warrant, "Toa da xem xet mdt cdch edn thdn thuc tiin quic 
gia... vd tU thuc tiin nay khdng thi ludn ra co tdn tai hay khdng ludt tdp qudn quic 
ti eho phep ngo^i li dii vdi quy tdc miin trU tdi phdn hinh su".'^ Tuyfen bb nay 
cda Tba di lam cho mbt sb hpc gia kfet luin sai l^m rang Tba coi "qud trinh 

The Gulf of Maine Area, sdd, doan i l l . 
North Sea Continental Shelf, sdd, tr. 58, doan 3, y kifen nfeng cila Chinh an Bustamente y 
Rivero, tr. 116, dojn 16; tr 147, do?n 48 - 49, f kifen nfeng cila thim phan Fouad Ammoun; 
tr 179, y kifen rifeng cua tham phan Lachs; tr 200, y kifen nCng ciia tham phan MoreUi, 
Barcelona Traction, Light and Power Company, Dmited (New Apphcation: 3962) (Belgium v Spain) 
ICJ Rep,, 1970. do?n94; The Gulf of Maine Area, sdd, do^n 111, North Sea Continental Shelf 
sdd, doan 3 
Nonh Sea Continental Shelf, sdd, tr. 43, do3n 76; Maritime Delimitation in the Area between 
Greenland and Jan Mayen (Denmark v Norway), ICJ Rep., 1993, tr 242, do3nl02, y kifen rienff 
ciia thim phin Weeramantry. 
ArrestWarranlof It April 2000 (Democratic Republic of the Congo V Belgium), \C]K.tp.,2W2 tr 
24. do?n 58, FbheriesJurisdiction (United Kingdom v. Iceland), ICJ Rep., 1974, tr. 52,'doan'21 
dbng y kifen rifeng cia thim phan Forster. Bengzon, Jimenez de Arechaga, Nagendra Sineh 
and Ruda, Tlie Gulf of Maine Area, sdd, tr. 373, doan 19, y kifen neng cda thim phin Gros-
Barcelona Traction, sdd, tr. 330, do^n 40, y kifen nfeng cila thim phan Ammoun 
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diin dich... Id thich hpp dixdc dinh ndi dung cda ludt tdp qudn quic (^".'* Vbi vifec 
ICJ sd dung khbng nhat quan cae thuit ngd nhd viy, khi kifem tra phddng 
phap luin cda ICJ thi difeu cd ban la phai nhin vao nhdng gi ma Toa thye 
sd lam chd khbng phai la nhin vao nhdng gj Tba nbi la Tba ^ m . 

3. Thuc tifin ICJ sil dung phuong phap quy nap va di in djch 
3.1. Thifc tiin s^ dung phuong phdp quy ng.p vd nhu cdu vi phuong 

phdp diin dich 
Thdc tifen an lfe cda ICJ cung nhd khoa hpc phap ly qubc tfe '̂ cb sy 

thda nhin t^ng, vifec xie djnh luit tip quan qubc tfe ddpc thyc hien bing 
phddng phip quy n?p, bbi vi trfen thdc tfe hai yfeu tb cda luit tip quan qubc 
tfec^n phai ddpc tip hdp bing each kifem tra thdc tifen va quy nap. ICJ cung 
cho r^ng, "tu liiu vi ludt tdp qudn quic tiphdi dupc tim kiim chd yiu trong thuc 
tiin thuc tivd apnio juris eda cdc quiegia".^^ Khi xac dinh cac quy tic cua luat 
tip quan qubc tfe, Tba khbng thfe lya chpn mbt each tuy y gida phdPng 
phap quy nap va phddng phap difen dieh. Tuy nhifen, eb nhdng tinh hubng 
nhit djnh ma trong do phddng phip quy nap khbng thfe sd dyng. Vi dy 
nhd khi khbng c6 thyc tifen qubc gia bbi vi vin dfe ddbc nfeu ra la qua mdi; 
khi thdc tifen qube gia miu thuin hoic qua khac bifet va do do khbng thfe 
di dfen kfet luin; khi khbng thfe xie minh chic chin vfe opinion juris eda eic 
qubc gia, die bifet la khi cic qubc gia vang mat hoic bb phifeu tring; khi eb 
sd khac bifet gida thdc tifen qubc gia va opinio juris... Nfeu quy nap la phddng 
phap duy nhit dfe xac djnh cac quy tac cda lujt tip quan qubc tfe thi sfe eb 
nhdng tinh hubng Toa se phai tuyfen bb vfe mbt tinh trang khbng co luit 
CO thfe ap dyng {non liquet). Vi dy, khi khbng xac dinh ddpc luit tip quan 
bang phdPng phap quy nap nhdng cac quy tic cda difeu dbc hoic nguyen 
tic chung eda luit cdng khbng thfe ap dyng ddbc. Tuy nhifen, nhd Thim 
phan Higgms di chi ra, "mdt nguyin tac quan trpng vd dd dupe chdng minh la 
khdi niim non liquet... khdng phdi la mdt phdn cda dn li aia Toa".^^ Do db, 
trong nhdng trdbng hpp nfeu trfen, Tba di sd dyng lip luin difen dich dfe 
trinh tinh trang non liquet. Nhd viy, phddng phap difen dich khbng phai la 

Treves, "Customary International Law", m Riidiger Wolfrum (ed,), The Max Planck 
Encyclopedia of Public International Law. 2012, Vol. 2, tr. 937 - 948. 
Dinstein, "The InteracUon between Customary International Law and Treaties", 322 Rccueil 
des Cours (RCD), 2006, tr 265; Mendelson, "The Formation of Customary International 
Law", 272 RCD, 1998, tr. 181; Condorelh, "Customary International Law. The Yesterday, 
Today, and Tomorrow of General International Law", in Antonio Cassese (ed.), Realizing 
Utopia- The Future of International Law, 2012, tr 147 - 148. 
Continental Shelf (Ubyan Arab Jamahinya v. Malta), ICJ Rep , 1985, tr, 29, dosn 27; Military and 
Paramilitary AcUinties in and against Nicaragua (Nicaragua v United Stales of America), ICJ Rep., 
1986, tr. 97, dosm 183 
Legality of the Threat or Use cf Nuclear Weapons, Advisory Opinion, ICJ Rep,, 1996. tr. 591. do^n 36, 
y bfen bit d6ng ciia thim phin Hi^jns Xem thfem Cotfu Channel (United Kingdom v Albania), 
Merits, ICJ Rep., 1949, ti. 83, y kifen rifeng ciia diim phan Azevedo 
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mbt phddng phap thay thfe cho phddng phap quy n$.p n ^ no bb sung cho 
phddng phip quy nap. Phudng phap difen djch cb thfe ddpc ap dyng khi ma 
bing phudng phip quy nap, Tba khbng thfe xac djnh ddpc bit ky quy tac 
nao cda luit tip quan qub'c tfe. 

3.2. Thuc tiin Toa dn cdng ly quic ti ciia Liin hap quic siK dtfng 
phuong phdp diin dich 

ICJ sd dung It nhat ba phddng phap di^n dich khac nhau, do la difen 
dich quy tac, difen djch chdc nang va difen dich tddng td. 

Tha nhdt, difen djch quy tic, tdc la Tba suy luin ra cac quy tac mbi td 
cac quy tac va cac nguyfen tac hifen hanh cda luat tip quan qubc tfe'. Trong 
vy The Gulf of Maine, td cae quy tic eda luit bifen qubc tfe, Tba da suy luin 
ra cac phddng phap thdc tifen ve xac djnh mbt dddng ranh gibi bifen duy 
nhi't cho ci vdng dac quyfen kinh tfe va thfem lye dja.'" Cic quy tac mbi 
cung cb thfe ddpc suy ra td cic nguyfen tic tifen dfe nhd binh dang vfe chd 
quyfen hoac chu quyfen linh thb. Vi du, trong vufurisdictional Immunities of 
the State, Toa da suy luin ra "quy tdc vi miin trU quiegia... tit nguyin tdc b'lnh 
ddng chti quyin giaa cdc quic gia" .^'^ Tuy nhifen, td "nguyfen tic binh ddng chd 
quyfen gida cic qub'c gia" khbng thfe suy luin nipt each rbng rai ring qubc 
gia cb quyfen "dupc bdo ddm thdng tin liin lac vdi ci vdn phdp If trong m^t vu 
kiin tai CO quan tdi phdn quic ti ho4c trong cdc cudc ddm phdn, eu thi la dupc bdo 
mdt thu tin giUa hp, cang nhu bdo vi bi m4t cho bdt ky tai liiu vd da li^u dupe ei 
vdn phdp ludt ehudn hi bdi di tu vdn cho quic gia do trong eac vu tranh tung ho4e 
ddm phdn nhu v4y"-^^ Bfen canh db, Toa da suy luin ra cic quy tac mbi td 
cac nguyfen tac luit tip quin qube tfe chuyfen nganh, vi du nhd nguyfen tic 
"di't thbng tri bifen",^' "thba thuin va cbng bing trong phin dinh bifen"^^ 
hoic "eac quyfen han mac nhifen cda tb chdc qub'c tfe".̂ ^ 

Thu hai, difen dieh ehdc nang, tdc la Tba suy luin ra cac quy tic td cac 
suy xet chung hfen quan dfe'n chdc ning cda mpt ngubi hoac mpt tb chdc. 
Vi dy, trong vy Reparation far Injuries, Tba tuyfen bb, cac quyen va nghia vu 
eda mbt thdc thfe la tb chdc (Lifen hpp qub'c - UN) phai phu thubc vao muc 
dich va chdc nang cda no nhd ddpc quy dinh rb rang hoac ngu y trong vin 
kifen thanh lap tb chdc va dddc phat trifen trong thdc tifen. Td cic chdc ning 
cua UN, Tba cdng suy luin ra ring U N cb tu each khbi kifen va U N cb 

'= The Gulf of Maine Area, sdd. nr 300, doan 114. 

" JunsdidionallmmwuiiesofAe State (G^nanyv /u/j'* Greece (HOnwiHg), ICJ Rep., 2012, cr, 123 doan 57 
" Quesuons Rela t ing to the Seizure and D e t e n n o n of Certain Documents and Data' (T imor -

Leste v. Austraha), Reques t for the Indication of Provisional Measures, Orde r of 3 M i, 
2 0 1 4 , d o ? n 2 7 . 

"̂ Mantwie Delimitation in the Black Sea (Romania V- Ukraine), ICJ R e p . , 2009, tr. 96. do^n 99 
^ North Sea Continental Shelf, sdd, t r 4 6 - 4 7 , doan 85; TTie Gulf of Maine Area, sdd, a 293 doan 91 
" Reparationfor Injiines Suffered in the Service of the United Nations, ICJ R e p . , 1949, do^n 180 182 -

185 Tuy nhifen, t rong do^n 213 - 214 (y kifen rifeng ciia T h i m phan Badawi Pasha dit ciu h ' 
iifu CO mOt nguyfen t ic vfe quyfen hgn m}c nhien nhu v iy t rong lu^t p h i p qudc re hay khon 1 
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quyfen bio hp chdc ning dbi vdi cic nhin vifen cda UN. Tdbng td, trong 
vy South West Africa,^^ Tba cho ring cac chdc ning giam sat cda Hbi qubc 
hfen dbi vdi cac linh thb quin thac da ddpc chuyfen sang cho U N bbi vi 
U N "dang thide hi^n cdc chUe ndng gidm sdt tuang tu". Nh in dinh nay cda Tba 
la kfet qua cda phdPng phap difen djch chdc nang. Khing djnh nay trb nfen 
rb rang hdn khi xem xet dfen f kifen rifeng cda Tham phin McNair - ngdbi 
di gpi luin difem cda Toa vfe sd kfe thda ty dbng cda U N dbi vbi cac quyfen 
va eic chdc ning cda Hbi qubc hfen la "su suy ludn thudn tUy" va la "l4p phdp 
bdi CO quan tuphdp". Tham phin Read cdng cho ring Tba di d|t sd kfe thda 
chi ddn gian li dda trfen sd "tuang d'dng vi chUe ndng cda eac ti chUc". 

Vu Arrest Warranf^ la mpt vi dy g^n diy vfe vifec ICJ sd dyng phddng 
phap difen djch chdc ning. Sau khi ICJ khdng dinh ma khbng dda ra bang 
chdng hoic lip luin ring Bp trdbng ngoai giao ddpc hdbng cac quyfen 
mifen trd khbi thim quyfen tai phan khi b cae qubc gia khac, Tba da xem 
xet luat tip quan qubc tfê  dfe xie djnh npi dung chinh xac cua cac quyfen 
mifen trd nay. Toa tuyfen bb, theo luit tip quin qubc tfe, cac mifen trd danh 
cho Bp trdbng ngoai giao khbng phai la dfe cip cho ca nhin cua hp, ma la 
dfe bao dam thyc hifen hifeu qua cac chdc ning thay mat cho qubc gia. Vi 
viy, dfe xac djnh mdc dp cda cac mifen trd nay, trddc tifen phai xem xet ban 
chit cac chdc ning ma Bp trdbng ngo?i giao thdc hifen. Cubi cdng, Tba 
kfet luin, vbi cae ehdc nang cda Bp trdbng ngoai giao, trong subt thbi gian 
ddbng nhifem, khi 6 nddc ngoai hp ddpc hdbng diy dd quyfen mifen trd vfe 
hinh sd va bit kha xim pham. 

Thu ba, difen djch tddng td, tdc la bing Ijp luin difen djch, eP sb cua 
mpt quy tic hifen hanh ddpc Tba mb rbng ip dung vbi mbt hoan canh 
khbng nim trong pham vi td ngd eda quy tie db. Sd suy luin nay dbi hbi 
mbt nguyfen nhan chung hoje sd Hfen kfet gida hai hoan canh. Di&n dich 
mong ty cho phep xie djnh mpt quy tie mdi cho hoan canh mbi va do db 
no khac vdi vifee ip dyng tddng td mpt quy tic hifen hanh hoic mbt tifen 
lfe cho tinh hubng mdi nhu truyfen thbng phap luat phdOng Tiy. Vi dy, 
trong vy Continental Shelf (Lihyz/ Malta) ,̂ ^ Tba da xac dinh mpt quy tac 
(mdi) cua luit tip quan qubc tfe" cho phep cac qubc gia ddpc hdbng 200 
hai ly thfem lye dia. Tba di dm ra mbi lifen kfet gida thfem lye dja va vdng 
die quyfen kinh tfe trong thdc tfe. Cac quyfen dbi vbi day bifen trong pham 

International Status of South West Africa, ICJ Rep., 1950, dosn 136, dogn 159. 162 y bfen nfeng 
ciia thim phin McNair), do?n 172 (y kifen rifeng cila thim phan Read). 
Arrest Warrant, sdd, tr. 3, 22, doan 51 - 54; H Thirlway. "The Law and Procedure of the 
International Court ofjustice 1960 - 1989: Supplement. 2005: Parts One and Two", 76 
British Year Book of International Law, 2005, tr. 95. 
Continental Shelf (Ubyan Arab Jamahiriya v. Malta), sdd, tr. 33. doan 34, tr. 48 - 49. doan 48, tr. 
6 (Vfe quan difem cho ring khdng c6 opinion juns ^ng hO nfeu chi th6m luc dti r(Jng 200 hai 
ly - y kifen nfeng ciia Pho chinh an Sette - Camara). 
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vi vdng dac quyfen kinh te ddpc xac djnh bing each din chife'u tdi chfe db 
them lye dja. Tba kfet luin "mdc du ed thied vUng thim luc dia ndi md khdng co 
vUng ddc quy'in kinh ti, nhung khdng thi cd mdt vUng ddc quyin kinh timd khdng 
cd mdt vung thim luc dia tuang Ung. Do dd, trin ca sd phdp ludt vd thUc tiin, tiiu 
chi vi khodng cdch hiin nay dp dung cho thim lyte dia cUng la tiiu chi dp dung <^ho 
vung ddc quyin kinh ti'. Ba nam trdbc db, ICJ da bao trdbc nhdng chi la mbt 
"xu hubng" hdbng de'n dfeu chi thfem lye dia rpng 200 hai ly. Toa da khbng 
c6 ging kifem tra thdc tifen qubc gia va opinio juris dfe chdng minh ring vao 
thbi difem i'y mpt quy tac mbi cda luit tip quan qubc tfe da ra ddi. Thay 
vao db, Tba da xae djnh sd tbn tai cda mpt quy tic nhd viy bing each difen 
dich tdOng UJ td tifeu chi vung die quyfen kmh tfe hifen hanh rbng 200 hai ly. 

ICJ khbng chi sd dung phddng phap difen djch dfe xac djnh eac quy tac 
cda luit tip quan qube te' ma con sd dyng phuOng phap nay cho cac muc 
dich khac. Vi du, lip luin difen dich co thfe dupc sd dyng dfe khdng djnh va 
cdng c6 cic kfet qua da dat ddpc bing phddng phap quy nap. Vi du, trong 
wn Jurisdictional Immunities,^^ sau khi xem xet thpc tifen qubc gia va opinio 
juris va kfet luin ring "thuc tiin cho thdy... cdc quic gia thu'ong hanh ddng trin 
ca sd quy'in dupc miin trU theo ludt phdp quic ti", ICJ di tife'p tyc lip luin eda 
minh va suy luin ra quy tie vfe mien trd qubc gia td nguyfen tie binh ddng 
vfe chu quyfen gida eac qube gia. Mit khic, vifec sd dyng lip luin difen dich 
CO thfe la Tba mubn bb sung eho mbt qua trinh quy nap eon thife'u ti'nh toan 
difen hoic thife'u tinh thuyfet phye.^^ 

Hdn nda, trong trdbng hpp mbt quy tic cda luat tip quan qub'c tfe 
ddpc xie dinh mbt each logic, bbi vi no dddc suy luin ra td mpt nguyfen 
tac cd ban hifen hanh thi ganh nang eda vifec chdng minh quy tac tip quan 
bang lip luin quy nap se ddpc giam di mPt each dang kfe. Vfe ban chit, mbt 
quy tic logic dbi hbi sd chdng minh khbng qua nhifeu vfe thdc tifen qube 
gia va opinio juris. Vi viy, difen dich eb thfe ddpc sd dyng dfe giam yfeu e^u 
vfe bing chdng khi sd dung phuong phap quy nap. 

Trong trdbng hpp thdc tifen qub'c gia va opinio juris miu thuin hoac 
khbng CO tinh thuyfe't phuc, vifec chdng minh sd tbn tai cda quy tie luit 
tip quan eb thfe ddpc cdng c6 bing phdOng phap dien dich. Trong vu 
Asylum,-"^ Hayade la Torre - lanh dao cda mpt dang dbi lap d Peru - di dfe 
nghi xin ti nan ehinh tri tai dai sd quan Colombia b Lima (thu db cda Peru). 
Vi'n de la lifeu Colombia eb thfe quyfe't dinh tinh ehi't chinh tri cda eac tbi 
pham ma Hayade la Torre bi cao bubc va quyfet dinh db cb vbi hieu luc 
rang bubc dbi vdi Peru hay khbng? Tba cho ring "thuc ticUng nhu trong quan 
diim chinh thUc duac bay td d nhang dip khde nhau cho thdy, cd rdt nhi'iu su khdng 
-' Junsdicnonal Immunities of the State, sdd, tr. 122 - 123, doan 55 - 57. 

-' Barcelona Traction, sdd, tr, 196. d o ^ 6 (V kifen rifeng cila tham phan Jessup) 

^ Asylum Case, sdd, tr. 274 - 277. 
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chdc chdn vd mdu thudn, nhiiu dao ddng vd su khac bi^t trong viic cho phep ti n&n 
ngo^i giao nin khdng thi phdn biit duac viic sd dung nhdt qudn vd liin tuc nay dd 
dupc chdp nhdn la ludt hay chua". 

Nhd viy, trong trddng hpp tj nan ngoai giao, bing each sd dung 
phddng phap quy nap, Tba cb thfe khbng dda ra ddpc phan quyfet la qubc 
gia nao (Peru hay Colombia) se quyfet dinh vfe tinh chat ehinh tri cda tpi 
ph^m. Tba da giai quyfet vin dfe nay bing cich sd dyng lip luin difen djch 
dfe suy luin ra mbt quy tac td nguyfen tdc chd quyfen lanh thb. Toa cho rang 
"trang tru'ang hap ti nifn ngagi giao, ngu'ai ti n^n d trong lanh thi cua quiegia nai 
md tdi phgm da duac thac hiin. Mdt quyit dinh cho phep ti ng.n ngoai giao kdo theo 
mdt su viph^m chd quyin eda quiegia do.... Mdt su viph&m chd quyin quiegia 
nhu v4y khdng thi dupe thtta nhdn trU khi ea sd phdp If eda no dupe thiit Idp trong 
tUng tru'ang hpp cu thi. Do dd, Colombia phdi chi ra rdng ed mdt quy tdc cda lu4t 
tip qudn quic ti cho phep Colombia co quyin quyit dinh vi tinh chdt chinh tri cda 
t^i ph^m". Tuy nhifen, Colombia di khbng thfe chi ra sd tbn tai cua quy tic 
db, bbi vi khbng co "thdc tifen Hfen tyc va nhit quan" gida cac qub'c gia 
hfen quan. 

Tdbng td, trong vu Qatar v. Bahrain, Tba sd dyng lip luan quy nap dfe 
eung eb bing chdng. ̂ ° Bahrain tuyfen bb rang Bahrain eb chu quyfen dbi vdi 
tit ea cie bii can Idc nbi luc chim trong tranh chip gida eac bfen. Tuyfen bb 
nay ddpc xet thiy la chinh dang hay khbng sfe phy thubc vao vifec tra lbi 
cho ciu hbi: Hfeu bii can luc nbi luc chim eb phai la lanh thb hay khbng va 
nb cb thfe la db'i tdpng ddpc chifem hdu phd hpp vbi cac quy tac va nguyfen 
tdc vfe thu ddc lanh thb hay khbng. Tba da kfet luin i^ng khbng eb thdc tifen 
qubc gia thbng nhit va phb bifen rpng rii de cb thfe lam nay sinh mbt quy 
tic tip quan ma cho phep hoic loai trd mpt each rb rang vifec chifem hdu 
bai can Idc nbi Idc chim. Kfet luin nay ddn dfen tinh trang khbng cb luat cb 
thfe ap dyng {non liquet). Tuy nhifen, Tba da sd dung phubng phap difen dich 
va so sanh bii can Idc nbi luc chim vbi dao - thdc thfe da ddpc thda nhin 
la "viing ddt" theo cie quy tdc va nguyfen tac vfe thy dac lanh thb. Tba thiy 
t^ng khbng thfe dbng nhit bii can Idc nbi Idc chim vbi dao. Toa kfet luin 
"tUgoe dd chiim hau dixdc Idp chd quyin lanh thi, khdng chUng minh dupc rdng 
trong tru'ong hpp khdng cd cdc quy tdc vd nguyin tdc phdp If khde, bdi cg,n He nii 
liic chim CO thi dupe dbng nhdt hoan toan vdi ddo hodc cdc lanh thi ddt khde. Do dd, 
di cdng ciyiu sdch cda m'lnh, Bahrain phdi chUng minh "cdc quy tdc vd nguyin tac 
phdp If eda ludt t4p qudn quic ti dd rd rdng cho phip chiim huu bdi e^n luc nd'i lUe 
ch'im". T^t nhifen, Bahrain khbng thfe lam nhd viy bbi vi nhd Toa di chdng 

Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v Bahrain), 
Merits, ICJ Rep , 2001, tr. 40, 101. 102, do?n 204 - 208, tr. 124, do^n 7 (y kifen nfeng ciia 
Thim phin Oda. vin dfe hgu ch^ quyfen vdi dao nho va bai c?n lilc chim liic n6i c6 thfe du^c 
xac Up thflng qua chifem hflu ciia mijt qu^c gia hay khflng...vin con la vin dfe bo ngo) 
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minh td trdbc, khbng cb "thdc tifen qube gia thbng nhit va phb bifen rPng 
rai" lam nay sinh cae quy tac hoic nguyfen tdc phap ly nhd viy. Do phdbng 
phap quy nap khbng xac djnh dddc mbt quy tac cda luit tip quin Hfen quan 
dfen vifec chife'm hdu va xae lip chd quyfen dbi vbi bii can Idc chim Idc nbi, 
vu vifec cubi eung di ddpc quyfet djnh trfen cd sb bang chdng ddpc thie't lip 
bang phddng phap difen dich. 

4. Thuc tifin Toa an cbng ly qubc t6 ciia Li6n hop qubc khdng 
dinh su tbn tai c^a ludt tdp quan qubc t^ 

Trong trdbng hpp phuong phip quy nap h^u nhd khbng thfe thdc hifen 
dupe hoic khbng c6 nguyfen tdc chung co Hfen quan dfe td db difen dieh ra 
quy tic co thfe ap dung, ICJ khbng dda ra bat ky lip luin (quy nap hay difen 
djch) nao ma chi ddn thuan khdng djnh mbt quy tie xd sd la luit tip quin 
qub'c tfe. Tuy nhifen, Tba khbng chi khang dinh cic quy tac la luit tip quan 
ma Tba cbn phd nhin sy tbn tai eda eac quy tac (ddpc eho la) luit tip quan 
qube te, don gian chi bing each Tba nbi ring khbng cb "thdc ti§n qubc 
gia thbng nhi't va phd bifen rbng rai".^' Thyc tifen nay ddpc mmh hpa qua 
mbt sb vy vifee sau diy. 

Trong vu Corfu Channel,^'^ ICJ khdng djnh quyfen eua tau chifen dupe 
di qua vb hai qua eo bifen qube tfe: "theo quan diim cda Toa, da cd su thUa 
nhdn chung vd phU hpp vdi t4p qudn quic tirdng trong th'ai kf hba binh, tdu chiin 
cda cdc quic gia ed quyin di qua eo bUn dupe sd dung cho hdng hdi quic ti nii giUa 
hai viing biin ed md khdng edn cd su cho phep trade cda quic gia ven hiin, miin 
la viic di qua do la v6 hqi". Tba da khbng dda ra bit ky bang chdng nao vfe 
thdc tifen qube gia va opinio juris db'i vbi khing dinh nay, mac du vao thbi 
difem db, mbt quyen nhy viy khbng phai d i dupe thda nhin chung. Mbt sb 
tham phan eung chi ra sd thife'u hyt cda thdc tifen qubc gia va eho ring vao 
thbi difem do khbng co "quyfen" di qua vb hai cda tau chifen. Th im phan 
Krylow cho ring: "thuc tien cdc quiegia vi vdn di nay khdng ddng bd vd khdng 
thi ndi rdng mdt tdp qudn quic ti da t'dn tqi liin quan din vdn di nay". Sau db, 
trong vy Reparations for Injuries, Tham phan Krylov cbn cho ring: Toa di 
"tao ra mbt quy tie mdi cda luit phip qubc tfe"' khi Tba khbng dua ra bit 
cd lip luin (quy nap hay difen dich) nao ma chi khdng dinh td each phap ly 
cda cic tb chdc qube tfe (UN) c6 quyen khbi kifen ra eO quan tai phan qub'c 
tfe.''̂  Tba da tuyfen bb kha rb rang ring: "}* kiin cda Toa Id ndm muai quic aia 

Arrest Warrant, sdd, a. 2d, do^n 58; Navigational and Related Rights (Costa Rica v Nicaragua) ICl 
R e p . . 2009, K 280, do^n 27 (y kifen nfeng c i a T h i m p h i n SepUlveda - Amor chi trich each 
nfep c?n ciia Tba) 

Corfii Channel (United Kingdom v. Albania), Merits, ICJ R e p . 1949, ti 28; tr, 74 (y kifen n e n e 
ciia T h i m phan Krylov); tr. 99 (y kifen nfeng cua T h i m phan Asevedo); ti 130 (y kifen n ^ n e 
ciia T h i m p h i n Ecer). ^ 
Reparationfor Injuries, sdd. ti 185, 218. 219, y kifen n^ng cua T h i m p h i n Krylov. 
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dqi diin cho phdn Idn cdc thanh viin cda cpng ddng quic tied quy'in, phit hpp vdi 
ludt phdp quic ti, trd thanh mdt thuc thied tu cdch quic ti khdch quan, chii khdng 
chi dan thudn la tu each dupc cdng nhdn cho riing mdi quic gia, cimg vdi khd ndng 
khdi kiin ra ca quan tdi phdn quic ti'. 

Y kifen cda Tba bj Georg Schwarzenberger chi trieh: "tranh luin rang 
ndm muai quic gia CO quyin tqo ra mdt thac thi quic timd... cdc chd thi hiin tifi aia 
lu4t phdp quic ti bi bude phdi cdng nhdn Id mdt su khdng dinh dan thudn. Ngodi 
viic khdng thuyit phuc, no khdng phdi la mdt su thay thi cha bdng chUng vi mdt 
quy tdc hi^n hdnh cda ludt tdp qudn quic ti'.^'* 

Gin diy hbn, Tba tuyfen bb trong vy Arrest Warrant:^^ "ngay ti( ddu 
Toa se tudn theo rdng trong ludt phdp quic ti, da eo su xdc Up mpt cdch chae chdn 
rang...nhang ngu'ai nhdt dinh gia ehdc vu cao cdp trong mdt quic gia, chdng h&n 
nhu ngubi dUng ddu nhd nude, ngu'ai ddng ddu ehinh phu vd Bd trudng Bd nga&i 
giao, duac hudng cdc quy'in miin trU khai thdm quyin tdi phdn d cdc quiegia khde". 
Tba "tuin theo" ma khbng tranh luin hoic cung cb bang bit ky thdc tifen 
qube gia va opino juris nao. Thim phin Koroma nhan manh: "trang khi si Id 
thti vi niu Toa da lam nhu vdy, nhung Toa da khdng cha rdng Toa can tiin hdnh 
mdt cudc diiu tra nghiin cUu cdng phu vi phdp ludt di cd thi di din quyit dinh 
cda minh". Tdbng ty, trong vy Congo Armed Activities, Toa tuyfen bb: "Toa 
nhin thdy rdng, theo ludt tdp qudn quic ti.. lanh thi dupc coi la bi chiim ddng 
khi nd thuc su bf ddt dudi thdm quy'in cda qudn ddi thU dich...".^^ Vifec sd dung 
cac cym td "Toa se tudn theo", "Toa nhdn thdy", "theo quan dUm cda Toa"... 
la minh chdng eho thiy Tba da khdng djnh sd tbn tai cda quy tie luit tip 
quan qube tfe. 

ICJ da phit trifen mbt sb ky thuit khang dinh. Toa thdbng din chifeu 
dfen nghifen edu va tuyfen bb cda ILC" hoic Tba eho ring mpt difeu khoan 
(dy thao) nhit djnh dupc ILC thbng qua chinh la sd "phan anh" luit tip 
quin qubc tfe nhdng Tba khbng tifen hanh mpt cube kifem tra vfe thdc tifen 
qube gia hoje opinio juris vfe difeu do.^^ Trong mbt sb trdbng hpp, ICJ ddn 

Georg Schwarzenbet^er. "The Inductive Approach to International Law". Harvard Law 
Review, 1965. ti. 469. 
Arrest Warrant, sdd, ti. 20, d o ^ 51; tr. 52, dojn 14 (vfe y kife'n chi trich si,I khing dmh cua Tba 
- y kifen nfeng cia Thim phan Oda), tr 142, do?n 10, ti. 147, doan 16 (y kifen nfeng cua Tham 
phin Van den Wyi^ert); ti. 61, doan 6 (y kifen nfeng cua Thim phin Koroma). 
Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), ICJ 
Rep., 2005, tr. 229. doan 172. 
Gablikouo-Nagymaros ProjeU (Hungary/Slovakia), ICJ Rep , 1997, tr 40. dogn 51. 52, 
ICJ Rep., Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission 
on Human Rights, 1999, tr 87, doan 62; Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Bosnia and Herzegovina v Serbia and Montenegro), ICJ Rep., 
2007, ti. 202. dojn 385. tr. 209, do^n 401; Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Croatia v. Serbia), ICJ Rep.. 2008. tr. 459. do^n 127; Legal 
Consequences of the Construction of a Wall in the Occupied Palestinian Territory, ICJ Rep., 2004, tr. 
195. doan 140; Gabiikovo - Nagymaros Project, sdd, tr. 39, dogn 51-53. 
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gian ehi nhin xet rtng mpt quy dinh nhit djnh trong difeu dbc la sd phan 

anh luit tap quan qubc tfe. Vi dy, Tba da phan quyfet ring mbt sb difeu 

khoan cda Cbng dbc Vienna n im 1969 vfe Luit Difeu ddc gida cic qudc 

gia,'^ Cbng dbc Vienna nim 1961 vfe quan hfe ngoai giao,"*" Cbng ddc Luat 

bifen nim 1982,'*' bbn Cbng udc Geneva n im 1949 vfe luit nhin dao qu6c 

tfê ^ la mbt ph'in eda luat tip quan qubc tfe'."̂  Nhdng khdng djnh nhd trfen 

cda ICJ vfe mpt sb difeu khoan trong difeu ddc la luit tip quan qubc tfe cin 

phai dddc chd y hdn, bbi vi thyc tifen qub'c gia khbng phai Idc nao cdng 

phu hpp vbi eac dieu khoan db. 

Ngoai cic quy dinh trong difeu ddc, ICJ cung tuyfen bb mbt sb 

difeu khoan nhi't djnh trong cac nghi quyfe't cda Dai hpi dbng U N va 

thim chi toan bb cae nghi quyfet la phan anh luit t ip quan qube tfe. 

Trong vu Nicaragua, Tba di chi ra mbt sb difeu khoan nhat dinh trong 

Nghj quyfet 2625 (XXV) cda Dai hbi dbng UN"* la phan anh luat t ip 

quan qub'c tfe', vi dy nhd nguyfen tac khbng sd dpng vd Idc va khbng 

can thifep vao cbng vifec nbi bb cua qubc gia khac.''^ Khoang 25 n im 

sau, trong f kife'n td van vfe Kosovo, Tba da tife'n thfem mbt bdbc tuyfen 

bb ring toan bp "Tuyin bi... phdn dnh luit tip qudn quic ti".*^ Tuy 

' ' Questions Relating to the Obligation to Prosecute or Extradite (Belgium v Senegal), ICJ Rep , 
Judgment, 2012. tr. 457, do^n 100. ti 460. doan 113; Frontier Dispute (Benin/ Niger), ICJ 
Rep., 2005. tr 143. doan 126, Sovereignty over Pulau Ligitan and Pulau Stpadan (Indonesia/ 
Malaysia), ICJ Rep.. 2002. tr. 645, dopi 37; Land and Maritime Boundary between Cameroon and 
Nigeria (Cameroon v- Nigeria- Equatorial Guinea Intervening), ICJ Rep., 2002, tr. 439, do!in 263; 
La Grand (Germany v. United States of Amenca), ICJ Rep.. 2001. tr. 502, dojm 101; Kasikih/ 
Sedudu Island (Botswana/Namibia), ICJ Rep., 1999, ti 1059, dopi 18, tr. 1075, do?n 48; 
CabHikovo-Nagymaros Project, sdd, ti 66, doan 109. Tuy nhifen. Toa tuyfen bfei r ing "cac quy 
dinh 6 Difeu 66 Cbng ddc Viena khOng phai la lu|t t̂ lp quan qu6c tfe" {Armed Activities on the 
Territory of the Congo, sdd, tr. 52, dojn 125) 

•"' Arrest Warrant, sdd, tr. 21, dojn 52; Certain Questions of Mutual Assistance in Criminal Matters 
(Djibouti V France), Judgment, ICJ Rep , 2008, ti. 238, doan 174. 

" Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua 
V Honduras), ICJ Rep , 2007. tr. 696, do?n 113; Maritime Delimitation and Temtorial Questions 
between Qatar and Bahrain, sdd, tr. 97, dojn 185. Tuy nhifen, tai trang 125, doan 8 cda phan 
quyfet nay. Thim phin Oda cd y kifen rifeng: "TOi rit nghi ngb vfe vin dfe Difeu 121. cb thfe 
duoc xem nhu !'a lu|t tip quan qu6c te" 

" Military and Paramilitary Activities in and against Nicaragua, sdd, tr. 113 - 114. dojn 218, 220; 
Nuclear Weapons, sdd, ti 257, do?n 79 

" Armed Activities on the Temtory of the Congo, sdd, tr 243. dojn 217; Construction of a Wall, sdd, 
ti. 172. dojn 89, ti 299. do?n 28 (y kien rifeng ciia Thim phan Parra - Aranguren). 

' ' Declaration on Pnnciples of International Law concerning Friendly Relations and Co
operation among States in Accordance with the Charter of the United Nauons, UN General 
Assembly Resolution 2625 pCXV). 24 October 1970. 

" MifiMry and Paramilitary Aaiviiies in and against Nicaragua, sdd, ti. 133, do^n 264, tr 101 - 103 
dosn 191 - \93, Armed Activities on the Territory of the Congo, sdd, tr. 226 -227 , do^n 162. 

'^ Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo 
Advisory Opinion, ICJ Reports (2010) 403. tt 437, doan 80; Armed AUivities on the Territory of the 
Congo, sdd, ti. 331. dogn 16. t roi^ dd Thim phin Elaraby cb y kife'n rifeng to Toa da "diija nhin 
vj thfe luit i4p quin qudc tfe ciia dinh nghia xim lUflc du<jc nfeu tiong Nghi quyfet 3314 (XXIX) 
ciia D p h^i dbng U N Tuy nhifen, Thim phan Kooijmans l?i cho ring "khbng phai tit ca cic 
difeu khoan tiong Nghi quyfet dfeu phan inh luit tip quan qui5c tfe" (sdd, ti. 322, dojn 63) 
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nhifen, trong t i t ea cae trdbng hpp trfen ICJ dfeu khbng sd dyng lip 
luin quy nap hay difen dich ma chi khdng dinh mpt difeu khoan nhi t 
djnh trong nghi quyfet cda Dai hbi dbng U N "la phan anh luit t ip 
quan qubc tfe"."' 

Mpt ky thuit khie ddpc ICJ sd dung la xiy dyng va phat trifen cic 
khdng djnh cda chinh ICJ. Nguyfen tac Uti possidetis juris la mbt vi dy. 
Nguyfen tdc nay ban diu la mPt hoe thuyfe't khu vdc, theo db, cac qub'c 
gia 6 My Latin mbi gianh ddpc dbc lip kfe thda lanh thb va ddbng ranh 
gibi hanh chi'nh td thbi thubc dia thanh dddng bien gibi gidacac qubc 
gia db."^ Trong vy tranh chap bifen gibi gida Burkina Faso/ Md/i,"^ cac 
hfen di yfeu cau mbt each rb rang la Tba giai quyfe't tranh chap gida hp 
trfen cd sb nguyfen tie Uti possidetis juris. Mic dd muc dieh eda vy vifee 
khbng c^n Tba phai chi ra Uti possidetis juris la mbt nguyfen tie chung 
cua luit t ip quan qubc tfe nhdng Toa van khdng dinh pham vi chung cua 
nguyfen tic do. Tba tuyfen bb: "Uti possidetis juris Id mdt nguyin tdc chung -
nguyin tdc da gdn kit mdt each hpp If vdi hiin tupng gianh dupc ddc l4p, d bdt 
cd ddu khi nd xdy ra". Khbng eb bang chdng nao ddpc dda ra vfe pham 
vi ehung cda "nguyfen tdc" Uti possidetis juris va die bifet la vifee ap dung 
nguyfen tdc nay bfen ngoai pham vi chau IVIy Latinh, cdng nhd viec ap 
dung no trong bbi canh khbng phai la sau qua trinh phi thyc din hba. 
Sau db, pham vi chung eda nguyfen tae nay ddpc Toa xac nhin day dd 
trong vu Nicaragua vd Honduras.^*^ Hon nda, trong khi ban d'iu nguyfen 
tdc Uti possidetis juris ddpc ap dyng cho linh thb dat va ehi vbi viec xie 
dinh bifen gidi trfen bb, trong vy Land, Island and Maritime Dispute Tba 
da ap dyng nguyfen tdc nay db'i vbi cae dao ngoai khoi va cac vinh lich 
sd.^' Trong vy Territorial and Maritime Dispute in the Caribbean Sea, Tba 
cung mb rbng ip dung nguyfen tac Uti possidetis juris dbi vbi linh hai.^^ 
Sau db, Tba cbn ap dyng nguyfen tac nay dfe phin dinh vdng die quyfen 
kinh tfe va thfem lye dja. 

Military and Paramilitary Activities m and against Nicaragua, sdd, ti. 103, doan 195, Armed 
Activities on the Territory of the Congo, sdd, tr 226 - 227, do?n 162. tr 251, do^n 244, tr. 268, 
doan 300. 
Trong vy Dispute between Argentina and Chile Concerning the Beagle Channel, H<>i dbng trong 

tai gbm cic thanh vifen ciia ICJ da cho ring Uti possidetis juris li "mOt h<pc thuyfet ... djc bifet 
h d6i vdi cic qu6c gia My Latin ma lanh thd cua h? trudc diy dit dUcii sU cai trj ciii VUOng 
qudc Tiy Ban Nha" (Phan quyfet n^y 18/2/1977, dupc in lat trong UNRiAA, Tip 21, 53, 
ti. 81.dopi9). 
Frontier Dispute (Burkina Faso/ Mali), Judgment, ICJ Rep.. 1986, ir. 565, dogn 20-21 , tr. 566. 

do?n 23. ti. 565. doan 20. 
Temtonal and Maritime Dispute between Nicaragua and Honduras, sdd, tr 706, dojn 151 & tr, 787, 

dojn 19. cb y kifen nfeng ciia thim phin Torres-Bemirdez. 
Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua intervening), ICJ 

Rep,. 1992, tr. 558, dojn 333 & tr 589, do^n 385; Territorial and Maritime Dispute between 
Nicaragua and Honduras, sdd, tr 707, doan 156. 
Tem'torî ; and Maritime Dispute between Nicaragua and Honduras, sdd, ti. 728, dogn 231 - 232. 
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5. Mot sb nhdn xet v6 phuong phap Toa an cbng ly qu6c t^ ciia 
Lien hpp qubc xac dinh lu£Lt t£lp quan qubc t^ 

Tha nhdt, ICJ hifem khi tuyfen bb rb vfe phdOng phap ma Tba sd dung 
dfe xac dinh cic quy tic cda luat qubc tfe. Trfen thyc tfe, phdOng phap ddpc 
ICJ sd dyng dfe xae dinh cic quy tdc eua luit tap quin qubc te khbng phy 
thubc vao ban ehit hoac nbi dung cda cic quy tdc. Vifec lya chpn phddng 
phap cb thfe din dfe'n cac kfe't qui khac nhau nhdng khbng eb bdng chdng 
cho thiy Tba eb y Ida chpn mbt phuong phap nhit dinh dfe tao ra mPt kfet 
qua ddpc xie dinh td trddc. 

Tha hai, trddc cic vin de dao ddc va thich thdc toan cau hfen quan dfen 
quyfen con ngdbi, nhin dao, mbi truPng... dfe xac dinh cae quy tie cua luit 
tip quan qubc tfe, ICJ cb xu hddng sd dyng phddng phap difen djch nhifeu 
hdn so vbi phddng phip quy nap. Tba sd dyng phddng phap difen dich de 
tranh tinh trang khbng co luit c6 thfe ap dyng {non liquet). Cic phin tich 
6 trfen cho thiy, ICJ da sd dyng phddng phap difen djch dfe phat trifen lujt 
qubc tfe' trong nhdng trUPng hop ma phudng phap quy nap khbng thfe mang 
lai bat ky kfe't qua nao. Tba sd dyng nhifeu each thdc difen dieh khac nhau, 
VI dy nhd difen dich quy pham, difen dich ehde ning, difen dich tdbng td-
Hon nda, ICJ khbng chi sd dyng phddng phap difen djch dfe xac djnh cac 
quy tac cua luit tip quan qubc tfe ma eon sd dung phdbng phap nay vbi cae 
myc dich khac nhau. 

Tha ba, thbng thdbng, ICJ khbng sd dung mbt phddng phap duy nhdt 
ma sd dung kfet hpp phddng phap quy nap, difen dieh va khang dinh khi 
xae djnh cae quy tic cda luit tap quin qub'c tê . Trfen thdc tfe, khang dinh 
la phddng phap chinh ddpc Tba sd dung dfe xac dinh cae quy tic cda luit 
t^p quan qubc tfe. • 
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