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Yiu cdu hiiy phdn quyit trgng tdi Id mdt vdn di rdt quan trgng trong viic thuc thi 

phdn quyit trong tdi vd duac giai quyit tc)i Toa dn theo thd tuc td tung ddn sU-

Thdng qua bdi viit nay, tdcgid se trinh hay vdn d'i lUn quan din vi&c xdc dinh bdn 

chdt ctia thu tyc giai quyit yiu cdu hiiy phdn quyit trong tdi la vu an ddn sU bay 

viic ddn su. 

Ttt khoa: h^y phdn quyit trgng tdi, vu dn ddn sU, vide ddn su 

Abstract 

Requesting the annulment of arbitral award is a very important issue in the 

enforcement of arbitral awards and is resolved in court by civil proceedings. In this 

article, the author will address tbe following issue: of the nature of the procedure of 

examining a request for annulment of a arbitral award is a civil lawsuit or a civil 

matter? 

K e y w o r d s : annulment of arbitral award, civil lawsuits, civil matters 

Ngay nhan bai: 15/12/2019 Ngay duyfit dSng: 20/04/2019 

Huy phan quy^t trgng tai (PQTT) da va dang la mdt vin d'6 

nhjn duoc rit nhi'eu sU quan tam, dac bi^t la trong giai doan 

ma phUdng thiic giai quy^t tranh chip bSng trong tai ngay cang trd n^n 

phd bi^n. Nhu da bi^t, djc tinh quan trong nhit cCia trong tai thUdng 

mai th^ hi6n d di^m P Q T T la cu6i eUng va rang bude cae ben. Tuy 

nhidn, di"6u nay khdng co nghia nhUng gi trong tai giai quye't la khdng 

thi xSm pham ma phin quye't eua trong tai hoan toan cd th^ bi hiiy.^ 

Dii vay, vfe nguy&n tie vifie hiiy P Q T T la rit hi^m thiy, cin cd d^ Tda 

an giam sat phan quy^t cda trpng tai cUng ri t han ch^ va loai trU vi^e 

xet lai ndi dung tranh chip ma trong tai da giai quy^t.^ 

1 Db Van Dai, TrSn Hoing Hii, Phdp ludt Vi^t Nam vi Trgng Idi thuong mai, Nxb. Chi'nh tr} 
qubc gia, 2011. tr. 324 

2 Thomas E.Carbonneau, Case and materials: Arbitration Law and Practice, 'West Pubhshing, 
Amenca, 2012, pp. 34. 
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Dd'i vdi hiiy P Q T T , cd ri t nhibu vin dfe nhU: can cil hdy P Q T T , 
trinh ty hily PQTT, thdi hgn y^u ciu hiiy P Q T T . . . Tuy nhi^n, trong 
pham vi bii vi£t nay, tac gia chi dfe c^p sii bat cip, anh hudng din ban 
chit va thil tuc giai quy^t y^u ciu h^y PQTT. Dd la vi^c xic djnh tinh 
chit phip ly cua yeu ciu hiiy PQTT. Diy la mOt vu an dan sM (VADS) 
hay mot viec dan sil (VDS) trong td tung dan sU? 

Di giii quydft cau hdi neu tran, chiing ta Iin lUdt di vao tim hi^u 

cac vin dfe: (i) phin bidt VADS va VDS; (li) bin chit y^u ciu hiiy 
PQTT; (iii) dua ra hudng hoan thidn phap lu^t. 

1. Phdn bi^t vi^ an dan su va viec ddn sii 
* Khdi niim vu dn ddn su vd viic ddn stf 
Bd luat Td tung dan sU nam 2015 (BLTTDS nam 2015) khdng dUa 

ra khai niem cu th^ vfe VADS. Tuy nhien, thdng qua cae quy dinh cda 
phap lu^t td tung dan sU, cd th^ hi^u, VADS la nhung tranh chip phat 
sinh tai Tda an nhan din trong trUdng hdp ea nhan, cd quan, to chdc 
khdi kien yeu cau giai quye't cac tranh chap vfe dan sU, hdn nhan gia 
dinh, kinh doanh thUdng mai, lao ddng.^ D^ mdt VADS phat sinh thi 
phai hdi du cac difeu kiSn sau day: (i) phai cd tranh chip, tiie la sU mSu 
thuin vfe loi ieh giCa cac bdn; (ii) phai ed cae ben ddi khang; (iii) phii 
ed hanh vi khdi kien t^i Tda an; (iv) Toa an cd tham quyen da thu If 
giai quye't. 

NgUdc lai, DiSu 361 BLTTDS nam 2015 l^i quy dinh cv the vfe 
khai niem VDS. Theo dd, VDS la viec ca nhin, cd quan, td ehUc khong 
cd tranh chip nhung ed yeu cau Tda an cdng nhin hojc khdng cdng 
nhan mdt sy kien phap ly la can ed l im phat sinh quy&n, nghia vu din 
sî , hdn nhan va gia dinh, kinh doanh, thUdng mai, lao ddng ciia minh 
hoac ciia ca nhan, co quan, td chUc khac; yeu cau Toa an cdng nhan 
cho minh quyen vh dan sU, hdn nhan va gia dinh, kmh doanh, thuong 
mai, lao ddng. Nhu v^y, VDS phat sinh khi cd dd eac diBu kien sau: (i) 
phat sinh tU yfeu cau ciia ngUbi yeu cau; (ii) chi cd mdt ben chu the; (iii) 
phai cd hanh vi nop ddn yeu ciu tai Tda an; (iv) Tda an cd thim quyfen 
da thu ly giai quye't. 

* Ddu hiiu phdn biit vu dn ddn su va viic ddn stf 
Ta nhUng phan tich tren, cd th^ thiy r ing ye'u td quan trong nhit 

de phan biet VADS va VDS dd la viec cd hay khdng cd tranh chip gifl^ 
cac ben. Khac vdi VADS se xuit hien hai ben chii thd cd quySn loi ddi 
khang nhau la nguydn ddn va bi ddn, trong VDS chi ed mOt ben ygy 
ciu Tda an cdng nhan mdt sy kien phap ly nao dd. M$c dii trong VDS 

> T r u b n g D ^ hpc LuJt T P . H b C h i Minh , Giao trinh Ludt Td tung ddn su Viit Nam, N x b . Hbng 
Dilc - H b i LuJt gia Viec N a m , H b C h i Minh . 2017. tr. 18 -19 . 
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cang cd th^ tdn tai nhifeu chii thi nhung difeu edt y^u la giUa ho se 
khdng cd sM tranh chip, mau thuin vfe quyfen v i l0i I'ch. 

Mat khac, theo khoan 1 Difeu 102 Hi^n phip n im 2013, Toa in la 
cd quan xet xii, thUc hifen quyfen tu phap. Do dd, nhUng hogit ddng td 
tung din sy cua Tda an vfe eO ban chi dUdc phit sinh khi dap Ung day 
dii hai yfeu ciu: (i) phai cd it nhi t hai bfen tranh chip va (ii) tranh chip 
phai lifen quan dfen cac quyfen dUdc quy dinh trong luat.'* Vi th6, ddi 
vdi vifec cdng nhan hay khdng cdng nh^n mdt siJ kien phip ly, hay ndi 
each khac la nhUng yfeu cau khdng tbn tgii tranh chap theo nguyfen tac 
se khdng thude ehde nang giai quye't eiia Tda an. NhUng loai vifec nay 
mang tinh chit hanh chi'nh hdn la tu phap, tuy nhien do quy dinh ciia 
phip luat nen Tda an cd th im quyfen giii quyfet thay vi cd quan hanh 
chi'nh nha nUdc. Tinh chat hanh chi'nh thfe hifen 6 viec Tda an khdng 
xem xet vfe ndi dung vu vi^c ma chi xac nhin, cdng nhan nhang hien 
trang phap ly da va dang tdn tai.^ 

Nghifen cdu so sinh cho thiy, cac he thdng phap lu^t tren thfe gidi 
nhu Phip, DUc, Nga, My. . . dfeu sd dyng tifeu chi "tranh chip" d^ phan 
cac vy vifec din sU thanh hai loai: mdt, cd tranh chip {contentious ~ tUdng 
ty nhu VADS) va hai, khdng ed tranh chip (non-contentious - tuong tu 
nhu VDS). Trong Lu^t La Ma, ngay tU khi ban hanh cung da ed sy 
phan biet giUa vy vifec cd tranh chip {iurisdietio contentiosa or contentious) 
va vu vifec khdng ed tranh chip (iurisdietio voluntaria or voluntary) phat 
sinh trong ddi sdng din sU.*' Trong dd, tham quyfen giai quyfe't vy viec 
cd tranh chip dUdc dit ra di Tda an giai quyfet nhUng miu thuin vfe Idi 
ich theo phap luit hoac Idi I'ch ca nhan giUa cac ben. Cdn tham quyen 
giai quy^t vy vifec khdng cd tranh chip la sy can thiep ciia he thdng tu 
phap vao nhUng sU vi^c khdng cd tranh chip gifla cac ben va viec xet 
xii dit ra nhu la mdt phUdng thdc d^ thyc hien nhUng hoat ddng hoac 
giao dich phip ly.' 

* Hi qua c^a viic phdn biit ry dn ddn stf vd viic ddn stf 
Chi'nh vi sy khac bifet cd ban vfe ban chit nhu trfen ma vifee phan 

biet mdt vy vifec la VADS hay VDS c6 tic ddng rit Idn dfen tifen trinh td 
tung giai quyfet vy vi^c dd. Sy khac bifet trong thii tuc giai quyfet VADS 
va VDS dUde thfe hifen rd nhit d cac difem sau: 

' Walter Neitzel. "Non - Contentious Junsdiction m Germany", Havard Law Review, Vol. 21, 
No.7, 1908, tr. 476. 

= Tbng Cbng Cubng. Ludt Td tung ddn su Viit Nam - Nghiin cilu so sdnh, Nxb. D?i hgc Qubc 
gia Thanh phb H6 Chi Mmh, 2007, tr. 420 

' Elisabetta Silvestti, "Non-Contencious Juncdiction in Italy", 2013, https://www,academia 
edu/2510893/Non-ContentiousJuri5diction_in_ltaly, truy cjp ngay 20/8/2018. 

T James E. Pfander, Daniel D Birk, "Article III, Averser-Parcies, and Non-Contentious 
]unsd\cdan". The Yale Law Journal, Vol 124, No 5,2015. p 1403 

https://www,academia
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Thu nhdt, VDS khdng ed tranh chip nfen khdng cd nguyfen ddn, 
bj ddn nhu VADS ma chi cd ngUdi yfeu ciiu Tda an giai quyfet VDS. 
NgUdi yfeu ciu cd thfe la ca nhan, cd quan, td chdc yfeu ciau Tda an cdng 
nhjn ho^c khdng cdng nhin mdt sy Idfen phap ly la can cU lam phat sm 
quyfen, nghia vy ciia minh hoac ciia ei nhan, ed quan, td chdc khac, y 
ciu Tda an cdng nh^n eho minh quyfen vfe din sy, hdn nhin va gia dinh, 
kinh doanh, thUdng m^i, lao dOng. 

Thu hai, thanh phin giai quyfet VDS khdng cd sU tham gia ciia 
Hdi th im nhan dan. Theo Difeu 11, Difeu 63 BLTTDS nam 2015, 
HOi th im nhan dan tham gia vao Hdi dbng xet xii sd thim tit ca 
cac VADS, trU vu in xet xii theo thii tyc riit gpn va khi xet xd Hdi 
th im nhan dan ngang quyfen vdi Th im phin . Trong khi dd, Di^u 55 
BLTTDS nam 2015 quy dinh thanh phin giai quyfet VDS khdng bao 
gdro Hdi th im nhin din, kfe ca d cap sd th im hay phuc thim. Difeu 
nay xuit phat til myc di'ch tham gia cda Hdi th im nhin dan vao xet 
xd VADS la dfe nfeu f kifen, quan difem vfe tranh chip dudi gdc dd ciia 
nhin dan, dim bao sU hdp tinh (bfen c^nh sy hdp ly) trong phan quyfet 
ciia Tda an. NgU0c lai, giai quyfet VDS chi la Tda in ap dyng phap 
luat dfe cdng nhan hojc khdng cdng nhln mdt sy kifen phap ly theo 
yfeu ciu ma cic bfen dua ra. Do dd, dfe giai quyfet VDS chi dbi hdi ti'nh 
chuyfen mdn eiia Thim phan, khdng cin thife't phai ed sy tham gia eua 
Hdi thim nhan dan. 

Thu ba, trong qua trinh giai quyfet VDS khdng cd hda giai. Hoa 
giai trong td tyng dan sy la mdt trong nhUng nguyfen tic dac thu eiia 
nganh luat td tung dan sU dUdc quy dinh tai Difeu 10 BLTTDS nam 
2015. Vifee ap dyng nguyfen tic nay trong qua trinh giai quyfet VADS 
va VDS thfe hifen rd nhit sy khac bifet vfe mat ban chit giOa VADS va 
VDS- Bdi le, hda giai la vifec Tda an tifen hanh nhUng cdng vifec cu thfe 
nhira t^o difeu kien cho cac bfen cd thfe thoa thuan vdi nhau nham giai 
quyfe't tranh chip. Nhu vay, chi khi nao ed tranh chip giUa cae bfen Toa 
an mdi phai hda giai. Do dd, vin dfe hda giai chi dat ra ddi vdi vifec giai 
quyfet VADS,^ cdn ddi vdi VDS do khdng cd tranh chip giUa cac ben 
nfen khdng tdn tai chfe dinh hda giai.^ 

Thu tu, nguyfen tic bao dam tranh tyng trong xet xd tgi Difeu 24 

Bill Thj Huy&n. "NhCng khac bifit gifla thd tyc giii quye't vi^c dan sy vdi thii tyc giai quy(ft 
vy an d i n sy theo quy d(nh ciia Bb lu | t T b tyng dan ay", Top chi Ddn did vd phdp lu4t, sfi 6, 
2005, tr. 18 - 2 1 . 
Hi$n nay, m<)t sb quan di^ra cho r ^ g t rong vi^c dan sU v i n cb hba gjai, di^n h inh la hba giji 
doan ty dbi vdi thu^n tinh ly bbn . T u y nhien, n^u xet dung vS ban chft thi hai ben VQ ehbng 
nrong yfiu cau diujn dnh ly hOn k h b n g cb &anh chalp t rong vSn di cb ly hbn hay khfing vi da 
cb thba t h u ^ Vi^c Tda an hba giai doan ty chi la m ^ t ho j t dbng nhSim b i o v$ mdi qua^ ^^ 
hOn nh jn va gia dinh. 
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BLTTDS n i m 2015 chi dudc ap dyng trong qui trinh giai quyfet VADS 
bdi le xet xd VADS thyc chit la vifec giai quyfet xung ddt vfe quyfen va 
loi i'ch giUa cac dUdng sy. Do dd, cac bfen dydng sy cd quyfen tranh lu^n, 
ddi dip vdi nhau, diu tranh vdi nhau bing cac chdng ed, ly le, l ip luin 
t^i phifen tda gifla cac bfen cd quyfen Idi ddi l ip nhau nh im chdng minh 
nhflng yfeu ciu holic phin bic eiia minh ddi vdi bfen kia la xac dang, ed 
ed sd va dung phap lu^t; ngUOc l^i, nhflng yfeu ciu hoic phan bic ciia 
bfen kia la khdng cd cin cU va khdng ddng phap luit.^° Trai lai, ddi vdi 
VDS, do ban chit khdng tdn tai sU tranh chip gifla cac bfen nfen khdng 
cd vifec xet xii ma chi la vifec cdng nhan hay khdng cdng nh in gia trj 
phip ly ciia Toa an ddi vdi mdt sy kifen nao dd. Vi thfe, khi dUOng sy 
thyc hifen cac hanh vi td tyng va cic quyfen td tyng trong VDS dfeu 
khdng nham tdi myc dich tranh luin va tranh tung. Ldi i'ch, yfeu ciu 
cin dUOc giai quyfet trong VDS la dua trfen quy dinh eua phap luat chU 
khdng phai thdng qua kfet qui ciia tranh luan, tranh tung nhu ddi vdi 
VADS." 

Thii ndm, Tda in md phifen tda dfe xet xii vu an va md phifen hop 
dfe giai quyfet VDS. Thdi han ehuin h\ xet ddn yfeu cUu, thdi han md 
phifen hop ddi vdi giai quyfet VDS dupc quy dinh ngan hdn nhifeu so 
vdi VADS. Cy thfe, thdi han ehuin bi xet don yfeu ciu ddi vdi VDS la 
1 thing, trtl mdt sd trUdng hdp phip luat cd quy dinh khac (khoan 1 
Difeu 366 BLTTDS nim 2015). Trong khi dd, thdi h^n ehuin bi xet xd 
sd thim ddi vdi VADS theo thu tyc thdng thudng cd thfe keo dai tdi da 
la 6 thing ddi vdi VADS, hdn nhin - gia dinh va 3 thing ddi vdi vy an 
kinh doanh, thUdng mai va lao ddng (khoan 1 Difeu 203 BLTTDS n im 
2015). 

Thu sau, vfe gii trj phap ly cua phan quyfet Tda an, vi mang tinh chit 
hanh chi'nh, mdt sd quyfet djnh giii quyfet VDS khdng ed gia tri tuyfet 
ddi nhu cac ban an, quyfet dinh giii quyfet VADS. That v^y, cac ban an, 
quyfet djnh giai quyfe't VADS da cd hifeu lye phap luit khdng thfe bi yfeu 
ciu hiiy bd nhung eac quyfet dinh giii quyfet VDS cd thfe bi hiiy bd khi 
cd nhflng can cd nhit djnh. Ching h^n nhu yfeu ciu huy bd tuyfen bd 
mdt ngUdi da chfet khi ed can cU cho thiy ho cdn sdng (Difeu 394, 395 
BLTTDS nam 2015), yfeu ciu huy bd tuyfen bd h^n chfe ning Iflc hanh 
vi dan sy khi ho phuc hdi diy du nang lye hanh vi dan su (Difeu 379, 
380 BLTTDS nim 2015). 

Bill Thi HuySn, Phiin tba so thdm ddn sy - Nhang vdn di If ludn vd thuc tUn, Nxb. Chinh tcj qubc 
gia. 2011, tr. 67-68. 
Nguyen Thi Hoki Phuong (chii biSn), Binh ludn nhang diSm mdi trong Bp ludt td tung ddn 
su, Nxb. H&ng Ddc - Hbi Lu^t gia Vi^t Nam. TP. Hb Chi Minh, 2016, tr. 64. 
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2. Ban ch i t phap ly cua y6u cSu huiy phan quytft trpng tai trong 
phap lu$t Vi0t Nam 

VDS thudc thim quyfen giai quyfet ciia Tda in dupe quy djnh t?i 
Difeu 27, 29, 31, 33 BLTTDS nam 2015. Trong dd, nhflng yfeu ciu life" 
quan dfen vifee trpng tai thuong mai Vifet Nam giii quyfet cac vy wanh 
chip theo quy dinh cua phap luit vfe trpng tai thfldng m?i la nhflng y " 
ciu vfe kinh doanh, thUdng m^i thudc thim quyfen giai quyfe't cua Tda an 
theo quy djnh tai khoan 2 Difeu 31 BLTTDS nam 2015. Cy thfe hda quy 
djnh tai khoin 2 Difeu 31, BLTTDS nam 2015 da lifet kfe nhang VDS 
Hfen quan dfen ho^t ddng trpng tai thUdng mai Vifet Nam thudc tham 
quyen giai quyfet ciia Tda an tgi Difeu 414 BLTTDS nam 2015, bao 
gdm: (i) chi dinh, thay ddi trpng tai vifen; (li) ip dung, thay ddi, hiiy bo 
hifen phap khin cip t^m thbi; (iii) hiiy PQTT, (iv) giai quyfet khifeu nai 
quyet dinh ciia Hdi ddng trpng tai vfe thda thu^n trgng tai vd hieu, thoa 
thuin trpng tai khdng thfe thyc hifen dupc, thim quyen ciia Hdi ddng 
trpng tai; (v) thu thap chiing cd; (vi) trifeu tjp ngUdi lam chiing; (vii) 
dang ky PQTT; (viii) cae VDS khac ma phap lu^t vfe trpng tai thUdng 
mai Viet Nam cd quy djnh. 

So vdi BLTTDS nim 2011, BLTTDS nSm 2015 da cd mdt sU difeu 
chinh trong quy dinh hfet kfe nhflng VDS lifen quan dfen hoat ddng trpng 
tai thUdng m?i Vifet Nam thudc thim quyfen giai quyfe't cda Tda an, dd 
la thay thfe thuit ngfl "huy quyet djnh trpng tai" thanh thuat ngfl "buy 
PQTT". ' - Day la sy sda ddi cin thife't, giup dim bao tmh thdng nhi t 
gifla BLTTDS nam 2015 vdi Luat Trpng tai thudng mai nam 2010 
{Lu$t TTTM nam 2010). Cy thfe, theo khoin 9 va khoin 10 Difeu 3 
Luat TTTM nam 2010, thu^t ngfl "quyfet dinh trpng tai" cd npi ham 
rOng hdn so v6i thuat ngfl "PQTT" , bao gdm ei cac quyfet djnh khac 
ciia Hdi ddng trpng tai trong qua trinh giai quyfet vu an nhu quyfet 
djnh ap dyng hifen phip khin cip tam thdi, quyfe't djnh thu thap chdng 
cfl... Do dd, vifec BLTTDS nam 2011 quy dinh Tda an cd th im quyfen 
"hiiy quyfet djnh trpng tai" cd thfe din dfen vifec hifeu quy dinh nay theo 
hudng Tda an cd thfe huy tit ca cac quyfe't djnh ma Hdi ddng trong tai 
ban hanh trong qua trinh giai quyfet tranh chip va difeu nay rd rang la 
khdng hpp ly. 

Tuy nhifen, eung phai nhin nhln rang, m -̂c dU cd thfe ed sy khdng 
thdng nhit trong each diang thuat ngfl nhUng vfe ban chit thi "quyfet 
dinh trpng tai" trong BLTTDS nam 2011 chi'nh la " P Q T T " theo Luat 
TTTM nam 2010. Sd di cd sU khdng nhi t quan nhu trfen la vi quy dinh 

Theo quy d)nh tgi khoan 3 Difeu 340 BLTTDS nim 2011 thi mbt trong nhQng vi^c din su 
hen quan dgn hojt d<ing Trgng t̂ i thUOng m^i Vi^t Nam thubc thim quyfen giai quy^j ̂ ^^ 
Tba an la "hily quyft dinh trgng t^". 
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nay ciia BLTTDS n im 2011 dUpc kfe thfla hoan toan tU BLTTDS n im 
2004, ra ddi trong giai doan Phap Ifenh Trpng tai thuong mai nam 2003 
(Phap Ifenh T T T M nim 2003) vin dang cd hifeu luc. Trong khi dd, 
Phap Ifenh T T T M n im 2003 khdng sd dung thuit ngfl " P Q T T " mi sii 
dyng thuat ngfl "quyfet dinh trpng tai" dfe chi quyfet djnh cua Hdi ddng 
trpng tai giai quyfet tranh chip va chim dflt td tyng trpng tai (Difeu 44 
Phap Ifenh T T T M n im 2003). Do dd, trong Phap Ifenh T T T M nim 
2003 khdng cd thd tyc "hdy P Q T T " ma chi cd thd tuc "huy quyfet 
djnh trpng t i i " quy djnh t̂ ii ChUdng VI cua Phip Ifenh. Chi'nh vi thfe', 
vifec BLTTDS nam 2011 quy djnh thu tyc "buy quyfet dinh trpng tai" 
la hoan toan phii hpp vdi quy dinh cua Phap Ifenh T T T M nim 2003 
va khdng miu thuin vdi thd tyc "hdy P Q T T " dupc quy dinh tai Luit 
T T T M nim 2010. DU vay, sy siia ddi cua BLTTDS nim 2015 vin la 
mpt sy difeu chinh cin thifet va kip thdi, tranh nhflng each hifeu khdng 
dUng vfe quy djnh nay. 

TU nhUng phan ti'ch trfen, cd thfe khdng djnh theo phap luat Vifet 
Nam, yfeu c^u hdy P Q T T ciia Tda in la mdt VDS trong td tung dan sy. 

3 . Baft c^p tii vi6c xac djnh yfeu clku h d y phan quy^t t r p n g tai la 
viec dan si^ 

Khi nghifen cUu cac vin dfe vfe trpng tai thudng mai cflng vdi vifec 
ddi chifeu, so sanh tinh chit, djc difem cua yfeu c^u hdy P Q T T vdi quy 
dinh cda BLTTDS n im 2015 vfe VADS va VDS, tie gii cho ring vifec 
quy djnh yfeu ciu buy P Q T T la VDS la ehua hpp ly, bdi cac ly do sau: 

* Thti nhdt, cd tranh chdp giSa cdc bin 
Nhu da phan tich, yfeu td cdt ldi dfe phin bifet VADS va VDS la vifec 

ed hay khdng co tranh chip gifla cic bfen. Theo quy djnh cua BLTTDS 
nim 2015, yfeu can huy P Q T T la VDS, tdc la giUa cac bfen trong yfeu 
ciu buy P Q T T khdng tdn tai tranh chip. Tuy nhifen, cd thfe thiy tUdng 
ty nhu ed chfe xet xd cda Tda an, trong phan quyfet cda Hdi ddng trpng 
tai thdng thudng cang se tdn t^i bfen "thang kifen" va bfen "thua kifen". 
Difeu tit yfeu d day la khdng ai mudn thua kifen, do dd bfen bi bit Ipi se 
ludn tim each dfe P Q T T khdng dUdc thi hanh bang vifec yfeu ciu Tda an 
hdy P Q T T . NgUde lai, bfen cd ldi trong P Q T T sfe khdng mudn P Q T T 
bj huy bdi vi nhu vay se x im pham dfen quyfen va ldi ich cda hp. Do dd, 
khi mdt yfeu c'au hdy PQTT dupc dua ra dfe Tda an xem xet, gan nhy 
ludn tdn t^i mpt bfen mudn P Q T T bi hdy va mdt bfen mudn P Q T T ed 
hifeu lye. Difeu nay rd rang eho thiy cd sU miu thuin vfe quyfen va Ipi 
i'ch gifla eac bfen trong vifee hdy hay khdng buy P Q T T cua Tda an, hay 
ndi each khic thi yfeu ciu hdy P Q T T thda man yfeu td cd tranh chip 
eua mdt VADS. 
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Ngay thvrc tiSn giai quyft y^u cUu huy P Q T T tai Toa an Vi« Nam 
COng cd tM nhjn thiy yfa tS tranh chip giaa cac ben. Cd th^ thiy **" 
nay thdng qua viec phin tich mdt doan trong mijt quyft dinh v8 hoy 
PQTT. Cu thd, trong mdt quyft dinh vS huy P Q T T cd nSu "an a> M' 
lUu do ben yfu ciu cip (gim 24 loai vdn ban - co bmh luin kern theo); bing'i' 
tnnh .-lia ben yeu ciu Cdng ty Chdnh Diic {giSm 11 loai <idn bdn - co binh Mn 
kern thn), ban tD hao ve cia Cdng ty An Trung (gim 10 loai van hdn - co i'mh 
luin kern theo); PQTT...". 6 djy, b4n ydu cUu h i y P Q T T vdi rodt loat 
cac gi^y td cdn bdn kia trd thanh mdt bdn trong vu y^u ciu hiiy PQ^ 
da phai bao ve quydn ldi cia minh va dua ra 10 loai v5n ban dd bao v?. 
Do dd, vide phap luit Mdn hanh lai coi diy la VDS, tvlc la khdng co 
tranh chip la trai vdi thyc td ddi sdng va can cd su thay ddi. 

Nghidn ciSu so sanh vdi phap luit cac nude trfin thd gidi, h^u nha 
khdng cd phap luit nudc nao quy dinh theo hudng xem yeu can huy 
P Q T T la mdt VDS, tile la khdng tbn tai tranh chip giaa cac bdn nhu 
Vidt Nam. Ching han: 

Theo BLTTDS Nga, yeu cUu hiiy bd P Q T T dUdc quy dinh trong 
Chuong XLVI Phin thij sau: "Thii tuc td tyng ddi vdi tranh chip hen 
quan ddn PQTT" . Theo dd, yeu ciu hily P Q T T duoc xem la mdt tranh 
chip hen quan ddn PQTT (khoan 1 DiSu 418) va dudc xet xil theo thu 
tuc giai quydt mdt VADS tai Tda an cip qujn (Didu 420, Didu 422). 

C) DiJc, VDS la nhung viec lien quan ddn vin de gia dinh, giam 
hd hoic loi ich ciia ca nhin nhu ding ky di t dai, ke't hdn, di chiic... 
Ddi vdi cac VDS khdng cd tranh chip, Tda an ddng vai trd nhu mdt cd 
quan dang ky hinh chinh nha nUdc, khdng phai md phidn tda xet xil 
cdng khai. Trong khi dd, vdi quy djnh tai BLTTDS Diic ydu c^u hiiy 
PQTT phai duoc lam thanh ddn khdi kidn (khoan 1 Didu 1059), dudc 
xet xii cdng khai theo thii tuc td tung dd cac ben cd thd trinh bay y 
kidn, quan didm ciia minh trudc khi Tda an ra quydt dinh (Didu 1063). 
Nhu viy, phap luit td tung din su DiJc nhin nh in yeu ciiu hiiy P Q T T 
nhu mdt VADS, tUc la tdn tai tranh chap giaa cac ben. 

Phap luit td tung din sa Phap cUng quy dinh tUdng ta nhu phip 
luit td tung din sU Vidt Nam ddi vdi viec phin bidt "VDS" va "VADS" 
bdi ydu td cd tranh chip gifla cac ben. Tay nhien, khic vdi phap luit 
nudc ta xem yeu ciu buy P Q T T la mdt VDS thi phap luit td tung din 
su ciia Phap xem yen ciu nay l i mdt VADS. Bang chflng la nhang quy 
dinh vd trong tai thuong mai trong BLTTDS cua Phap di quy djnh yeu 
ciu huy PQTT ddi vdi trong tai trong nadc (Didu 1495) va trong tii 

D6 van Dji, Phdp tu4i Trong tai ihuong mgi V'i' Nam - Ban iin va bmh lu4n bdn dn. T?p i 
H&ng Dilc - HOi LuJt gia Vifit Nam, 2018, tr. 704. 
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qudc tfe (Difeu 1527) dfeu dUpc lam, ndp va xem xet theo cac quy djnh 
vfe VADS trudc Tda an phiic thim quy djnh tU Difeu 900 dfen 930-1 eda 
BLTTDS Phap. 

T^i Hoa Ky, theo Luit Trpng tai Lifen bang, vifec giai quyfe't yfeu ciu 
hdy P Q T T dupc thuc hifen gidng nhu giii quyfet mdt tranh chip gifla 
cic bfen, khdi diu bing vifec bfen cd yfeu ciu buy P Q T T phii gdi ddn 
yfeu ciu huy P Q T T eho bfen kia hoic luit sU cua hp trong thdi h?n ba 
thing kfe tu ngay P Q T T dUdc ban hanh hoic ngay nhan dUdc P Q T T 
(Myc 12). Sau dd, dUa trfen nhflng tai lifeu, chUng cU ma cac ben cung 
cip, Tda i n se quyfet djnh hdy P Q T T (Muc 10) hoic cdng nhin hifeu 
lye eda phin quyfet (Muc 12). Quyfet djnh hdy P Q T T cd thfe hi khang 
cio theo thd tyc phuc tham tai Tda an cip cao hdn (Myc 16). 

* Thii hai, cdn ddm bdo nguyin tdc tranh t^ng trong qua trinh gidi 
quyit yiu cdu hidy phdn quyit trgng tai 

Nhu da trinh bay, xuit phat tU vifee xac dinh yfeu ciu hdy P Q T T 
la mdt VDS, tdc la khdng tdn t^i tranh chip, do dd trong qua trinh 
giai quyfet yfeu ciu hdy P Q T T se khdng cd thu tyc tranh tyng gifla cac 
bfen. Theo dd, Tda an ddng vai trd gidng nhu mdt cd quan hanh chi'nh 
nha nude chU khdng phai la mdt cd quan xet xd trong vifec xem xet cd 
chip nhin hay khdng yfeu ciu hdy P Q T T cda bfen yfeu ciu. Trong cic 
phifen hpp xet ddn yfeu ciu, Tda in chi cin cfl vao ddn yfeu ciu va tai 
hfeu, chUng cd kem theo dfe ra phin quyfet, cac bfen lien quan khdng cd 
quyfen ddi dap, tranh luan vdi nhau ma chi cd thfe phat hifeu y kifen cda 
minh vfe nhflng vin dfe cd lifen quan den quyfen, nghia vy trong vifec giii 
quyfet yfeu eUu huy P Q T T . 

Cd thfe thiy r ing quy dinh nay la chua hpp ly. Bdi le trfen thuc tfe vfe 
hdy PQTT, cac bfen thfldng ri t eing thing dfe bao vfe Ipi ich cda minh 
(mdt bfen khdng mudn buy dfe dupe thi hanh cdn mdt bfen khdng mudn 
hdy dfe khdng phai thi hanh). Do dd, tai phifen hpp xet ddn yfeu cau, cac 
bfen ludn mudn trinh bay quan difem cda minh vfe viec hdy hay khdng 
buy PQTT, ddng thdi bic bd yfeu cau cda ddi phUdng. Chinh vi thfe, 
vifee khdng tdn tai thu tyc tranh tyng do dupc tifen hanh theo thd tyc 
giai quyfet VDS vd hinh trung da ban chfe quyen ty bao vfe cua cac ben. 

Mi t khac, cae can cd dfe huy P Q T T theo quy dinh cda Lu4t T T T M 
nim 2010 la chua rd rang va cdn gay ri t nhifeu tranh cai trong qui trinh 
Tda an giai quyfet dOn yfeu ciu hdy P Q T T . " Cd nhflng vu vifec tUdng 
tu nhau nhung mdi Tda an lai hifeu theo mdt each khac nhau va dUa ra 
phin quyfe't trai ngupe hoan toan. Chang han, ddi vdi vin dfe ngUdi cd 

Bb van Dsi. Tr^n Hoang Hii, Phdp ludt Vi^t Nam vi tr^ng tai thuong mm, Nxb. Chfuh tq qudc 
gia, 2011, tr. 324-351. 
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quyfen va nghia vu Hfen quan tham gia vao td tyng trpng tai, cac T6a 
an da cd hudng giai quyfet khac nhau khi thu ly yfeu ciu huy PQ^T-
Cy thfe, trong mdt quyfet dinh giai quyfet yfeu ciu buy PQTT, Tda a" 
da nhan djnh: "Hap ddng sd SHZJ/CTP-0501 ngdy 5/10/2005 dm ^y 
Mtgiaa ba bin gbm: Cdng ty Shanghai Zhongjing IMP&EXP.Corp, Cting 
ty TNHH Cudng Thinh Phdt va Cdng ty cho thui tdi chinh II. Nhung khi 
gidi quyit w kiin, Trung tdm Trong tdi qudc ti Viit Nam chi dua nguy&n ^<^^ 
la Cdng ty Shanghai Zhongjing IMP&EXP.Corp vd bi don ia C6ng ty cho 
thui tdi chinh II md khdng dua Cdng ty TNHH Cudng Thinh Phdt Va mdt 
chd thi tham gia qua trinh ky kit vd thuc hiin hap ddng vao tham gi" f*̂  '^"5 
vdi tu cdch Id ngubi co quyin lai, nghia vu liin quan Id bo sot ngu'di tham gia 
td tung, vi phgm nghiim trong thti tuc td' tung dupc quy dinh t^i khoan 4 Dieu 
56, Diiu 201 BLTTDS".^^ Tuy nhifen, trong mdt quyfet dmh khac, Tda 
an lai nhan djnh ring: Cdng ty Hdng Chifen cdn cd yfeu ciu hdy quyfet 
djnh trpng tai do vifec Hdi ddng Trpng tai sd dyng thuat ngU "ngUdi 
cd quyfen Ipi, nghia vu Hfen quan", Hdi ddng xet ddn yfeu cau cho rang: 
theo phap luat hien hanh quy dinh t?i Difeu 68 Luat TTTM nam 2010 
thi day khdng phai la can cU dfe.hdy quyfet djnh trpng tai.'^ 

Vi the', vifec cho phep cac bfen cd thfe tranh luan tai phifen tda ndi 
rifeng va dam bio nguyfen tac tranh tyng trong vifec cung cip, danh gia, 
sd dyng chflng cU trong qui trinh giai quyfet yfeu cau huy P Q T T ndi 
chung la difeu vd cimg can thife't, mdt mat giup Tda an cd cd sd vflng 
chac hon dfe ra phan quyfe't, mdt mit bao dam dudc quyfen va ldi ich hpp 
phap cho cac bfen tranh chip. 

Bfen canh dd, trong thuc tifen giai quyfet yfeu ciu hdy P Q T T , dudng 
nhu Tda an cung da t^o difeu kifen cho cic bfen dupe quyfen tranh luin 
nham phan bac cac Up luan cua nhau vi cac bfen thudng rat gay git 
tranh lujn tai phifen hpp ddi vdi cic can cd hdy P Q T T dupc dua ra 
trong ddn yfeu cau. Vi du, tai phifen hpp giai quyfet yfeu ciu huy P Q T T , 
bfen yfeu ciu la Cdng ty c6 phin eao su Vifet Pbfl Thinh da dua ra 03 can 
cU dfe yeu cau Tda an hdy PQTT. NgUpe lai, bfen hfen quan la Cdng ty 
Ningbo Janhike Industry Co., Ltd eung dua ra luan difem dfe phan bac 
l^i 03 can cfl ma bfen yfeu ciu dUa ra, ddng thdi yfeu cau Tda an khdng 
huy PQTT.' ' ' Do vay, c^n thife't phii hdp thUe hda vifec tranh luan cda 
cae bfen trong qua trinh giai quyfe't yfeu eiu hdy P Q T T bing each thay 
ddi quy dinh eua luat vfe ban chit cua yfeu cau buy P Q T T . 

'̂  Quyft d)nh s6 2611/2009/QDST-KDTM ngay 10/09/2009 cua Toa an nhln din Tlianh 
phd Hi, Chi Minh. 

" Quyft dinh sd 1655/2012/QDST-KX)TM n^y 15/11/2012 cua Tba an nhan dSn chanh phd 
Hb Chi Minh 

" Quyft dmh so 05/2012/QDST-TrrM n^y 06/12/2012 cua T6a an nhSn dto TP. ffi NOL 
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Nghifen cUu so sinh eho thiy, phap lu^t cac nUdc dfeu dam bao cho 
cac bfen tranh chip thyc hifen quyfen tranh tyng trong qua trinh Tda an 
giai quyfe't yfeu ciu buy P Q T T dfe bao vfe cho quyfen Ipi hpp phap cda 
minh. Chdng hg.n, tranh chip gifla hai cdng ty Trung Qudc la Beijing 
Zhaowei Emlectric Ltd va Fenxi Mineral Bureau vfe hpp ddng mua ban 
hang hda. Sau khi cd phan quyfet cda trpng tai thi Fenxi cd ddn yfeu ciu 
Tda an Trung Qudc hdy P Q T T vdi ly do Hdi ddng Trpng tai khdng cd 
th im quyfen giii quyfet tranh chip. Zhaowei da ed phan bac trd lai ddi 
vdi yfeu eiu cua Fenxi khi cho ring tranh chip vfe th im quyfen da dupc 
Hdi ddng Trpng tai giii quyfet va xie nhan thim quy'fen cda ndnh ddi 
vdi tranh chip. Sau cdng, Tda an da chip nhan phan bic cda Zhaowei 
va khdng chip nhan yfeu ciu hdy P Q T T cda Fenxi.'^ Hay nhu tranh 
chip giaz Jnah vd Marriott vfe yfeu ciu buy P Q T T tai Tda an Phap. Tda 
an Phap da ra quyfet dinh vfe yfeu eiu buy phan quyfet sau khi cac bfen 
da tranh lu |n va phan bic yfeu ciu cua ddi phUdng.'^ Nhu viy, cd thfe 
thiy ring vifec tranh luin, ddi dip vfe vin dfe hdy P Q T T giUa cac bfen la 
mdt trong nhflng can ed quan trpng dfe Tda an eac nUde chip nhan hay 
khdng chip nhan yfeu eiu hdy P Q T T . Day la kinh nghifem ma chung 
ta nfen hpc hdi trong bdi canh sd lUdng yfeu ciu buy P Q T T dang d ty 
Ife tUdng ddi cao. 

4. Hudng hoan thifen phap lu^t Vifet N a m 
Td nhUng phin tich d trfen, cd thfe thiy rang vifec quy dinh yfeu ciu 

hdy P Q T T nhu mdt VDS la cd bit cip va can thifet phii ed sU sda ddi. 
Vin dfe dat ra d day la sda ddi nhu thfe nao? 

Mpt sd tie gia eho ring cin phai bd quy dinh yfeu ciu hdy P Q T T 
la mpt dang cua VDS ma phai coi yfeu ciu hdy P Q T T la mdt dang 
VADS.^" Tuy nhifen, hfeu quy djnh theo each nfeu trfen ed thuc sU hdp 
ly hay khdng? Lifeu ring cd phii tit ca yfeu ciu hdy P Q T T dfeu mang 
tinh chit cda mdt VADS hay khdng? Quan difem cda tie gii cho ring, 
khdng han mpi trUdng hpp yfeu ciu hdy P Q T T dfeu tdn tai tranh chip 
gifla cic bfen, ma hoan toan cd thfe xay ra trfldng hdp ca hai bfen tranh 
chip dfeu cd mong mudn P Q T T bi hdy vi mdt sd ly do nao dd. Do dd, 
nfeu chung ta quy dinh theo hudng ti't ca yfeu ciu hdy P Q T T dfeu la 
VADS, nghia la he cd yeu ciu hdy P Q T T thi se tdn tai tranh chip gifla 

'" Jingzhou Tao. Arbitration Law and Practice in China, Wolten KJiiwer Publishing, Netherlands, 
2008, p.166-171. 

" Xem http.//klu-weratbicrationblog.com/blog/2015/05/07/the-jnah-vs-mainott-case-the-
never-ending-story-latest-episode-wich-the-18-march-2015-decisioti-of-the-french-cour-
de-cassadon/, truy cilp n^y 30/8/2018. 

^'> D6 van Dji, Phdp ludt Trong tdi thuang mai Viit Nam - Bdn dn va binh ludn bdn dn, Tjp 1, Nxb, 
H6ng DiJc - H<.i Lu^t gia Vî t Nam, 2018, tr. 09. 

http://http.//klu-weratbicrationblog.com/blog/2015/05/07/the-jnah-vs-mainott-case-the
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Cic bfen cd hen quan sfe khdng that sy hpp ly trong mpt sd trUdng hPP; 
Lifen hfe vdi cic quy djnh khac cda phip lu^t td tyng din sd, t?^ 

khoan 11 Difeu 26 va khoan 6 Difeu 27 BLTTDS n im 2015 (trudc day 
la khoan 9 Difeu 25 v i khoan 6 Difeu 26 BLTTDS sda ddi, bd sung 
nam 2011) cd ghi nh^n trUdng hpp tUdng tu nhu yfeu ciu huy P Q T 
la yfeu ciu tuyfen bd van bin cdng chdng vd hifeu. Hai yfeu ciu nay deu 
hudng tdi vi^c xie djnh ti'nh ed hifeu lye hay khdng cda van ban do c6 
quan ed th im quyfen (khdng phai Tda an) ban hanh xac lip quy^" ^^ 
nghia vy cda cac ben hfen quan. Tuy nhien, ddi vdi yeu eiu tuyfen bd 
van b in cdng chflng vd hifeu, BLTTDS n im 2015 phin bifet hai trildng 
hdp vfe yeu ciu tuyen bd vin ban cdng chUng vd hifeu: (i) tranh chip 
d in su theo khoan 11 Difeu 26 va (ii) yeu cau vfe din sU theo khoan 6 
Difeu 27. 

Dfe xac djnh yfeu ciu tuyfen bd van ban cdng chUng vd hifeu khi nao 
la VADS vi khi nao la VDS, Hdi ddng Thim phan Tda an nhin din 
tdi eao da tdng cd hudng din cu thfe tai Difeu 4 Nghj quyfet 03/2012/ 
N Q - H D T P nhu sau:^' (i) trUdng hpp ngUdi yfeu ciu cdng chdng, ngUdi 
lam chUng, ngUdi cd quyfen va Ipi ich lien quan, co quan nha nUdc co 
tham quyfen theo quy dinh cda phap luat cdng chflng tranh chip vdi 
nhau vfe vifec tuyfen bd van ban cdng chflng vd hifeu thi day sfe la VADS; 
(ii) trfldng hpp ngUdi yfeu ciu cdng chUng, ngUdi lam chflng, ngUdi cd 
quyfen va Ipi ieh hfen quan, cd quan nha nUdc ed thim quyfen theo quy 
djnh cda phap luat cdng chUng cho ring vifec cdng chflng cd vi phgim 
phap luat va cimg cd yeu can Tda an tuyfen bd van ban cdng chflng vd 
hifeu thi day la VDS. 

Nhu vay, ddi vdi yfeu ciu tuyfen bd vin ban cdng chdng vd hifeu, 
vifec dupc giai quyfe't theo thu tuc giai quyfet VADS hay VDS phu thudc 
vao yfeu eiu cua cac bfen lifen quan. Ap dyng tUOng ty ddi vdi yfeu ciu 
hdy PQTT, cd thfe thiy hoan toan cd thfe xiy ra trUdng hpp cae bfen 
trong quan hfe tranh chip deu ed mong mudn P Q T T bj hdy va cflng 
nhau thda thuan yfeu cau Tda an tuyfen bd hdy P Q T T vi nhflng ly do 
nao dd. Trong trfldng bpp nay, rd rang la khdng cd tranh chip, niau 
thuin gifla cac bfen trong quan hfe yfeu eiu Tda an hdy P Q T T . Do dd, 
khdng thfe xie djnh day la VADS ma phai xac djnh day la VDS. Mac 
du hifen nay trUdng hpp hai bfen tranh chip cflng nhau thda thuan hdy 

phar Ngh4 quyft 03/2012/NQ-HDTP ngiy 03 thang 12 nim 2012 cua H<>i dbng thitn 
Toa an nhin din tfii cao hUdng dSn thi hinh m<it s6 quy djnh tsi ChUdng "NhOng quy dinh 
chung" c^a B6 lujr rd tyng dSn sy siia ddi, bd sung nam 2011. Van ban nay hi^n da hft hî n 
l«c thi hanh, tuy nhien trong boi canh BLTTDS 2015 chUa cd hiidng dJn cp th^, didng ^ 
van cd th^ can cil vao tinh th^n ciia Nghj quygt d^ xac dinh cic tnlSng hop tUOng ia„g 
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bd P Q T T vin chUa xay ra trfen thuc tfe xet xd.^^ Tuy nhifen, vdi myc 
di'eh la dy doan va difeu chinh nhflng tinh hudng, sy vifec cd the xiy ra 
trong eudc sdng, tie gia cho ring vifec cd quy djnh hai bfen tranh chip 
cd quyfen thda thuan hdy P Q T T va d5y la mdt yeu ciu giai quyfet VDS 
la difeu hoan toan cin thifet va hpp ly. 

Vifee BLTTDS nam 2015 quy djnh yfeu eiu hdy P Q T T la mdt yeu 
eiu giai quyfet VDS la chUa hoan toan hpp ly. Do dd, trong tUdng lai, 
BLTTDS nam 2015 cin phai cd nhflng dinh hudng sda ddi vfe ban chit 
cda yfeu ciu buy P Q T T theo hudng: (1) yfeu cau hdy P Q T T ed tranh 
chip la VADS va (2) yfeu eiu hdy P Q T T khdng cd tranh chip la VDS. • 

Tai li^u tham kh^o 
[Ij Thomas E. Carbonneau, Case and materials Arbitration Law and Practice, West Publishing, 

Amenca, 2012 [trans: Thomas E.Carbonneau, Tinh hudng vd Idi liiu: Ludt Trpng tai thuong 
mai vd thuc tiin, Nxb. West, Hoa Ky, 2012] 

[2] Tdng Cdng Cu6ng, Ludt Td lung ddn su Vi^t Nam - Nghiin ctiu so sdnh, Nxb. D31 hpc 
qudc gia Thanh phd Hb Chi Minh, H6 Chi Mmh, 2007 [trans: Tong Cong Cuong, Civil 
Procedure Law of Vietnam - Comparative study, Vietnam National University Ho Chi Minh 
City PubHshing, Ho Chi Minh, 2007). 

[3] D6 Van Dai, Tran Hoang Hai, Phdp ludt Viit Nam vi trpng tdi thuong mm, Nxb. Chinh m 
qudc gia, Ha Ndi, 2011 [trans- Do Van Dai, Tran Hoang Hai, Vietnamese law on commercial 
arbitration. National politics Publishing, Ha Noi, 2011] 

[4] Dd Van D91, Phdp ludt Trong tdi thuong mgi Viit Nam - Bdn dn vd bmh ludn bdn dn, Tip 
1, Nxb. Hbng DUc - Hdi Lu?t gia Vi^t Nam. Hd Ch( Minh, 2018 [trans. Do Van Dai, 
Vietnamese Commercial Arbitraiion Law -Judgment and Judgment Comments, Vol. 01, Hong 
Due - Vietnam Lawyers Associauon Publishing. Ho Chi Minh, 2018] 

[5] Btii Thi Huy&n, "Nhflng khac bi^t giOa thii tuc giai quyft vi^c dan sy vdi thu tyc giai 
quyft vy an dan sd theo quy dinh ciia Bd lu^t Td tyng dan sy", Ddn chii vd phdp ludt, 
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Vi^c diyc ti^n xet xd hi$n My chua gb nhjn tnlftng hop cac bfin tranh cMp thoa thujn v6 vi$c 
yeu cHu huy phan quyft tr^ng til xvit phSt til quy dinh hi^n hanh vSn dang coi y^u ĉ u hiiy phin 
quyft trong tai la vî c dan sy, do dd duong nhi^n da khdr^ cd sy tranh ch^p gifla cac bfin nSn vî c 
thoa d iu^ la klidng cin thift. Tuy nhien. trong tUOng lai n^u chiing ta xem yeu ĉ u hiiy phan 
quyft trpi^ tai la tranh chip dSn sy thi vi$c cac ben thoa diujn hiiy phan quyft nong tai hoan toiin 
CO th^ xay ra va c5n phai du^c cho phep gi^ quyft theo dui tyc ddi vdi vî c dSn stf 


