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Tom tat: 
Tai Viet Nam, khong cho phep giao dich doi voi dat, ma chi duac 
giao dich vdi quySn sii dung dat. Do vay, quyen su dyng dat co 
•</ nghia Ictn d6i vai chu thS su dung dat va su phat trien ciia thj 
truang b Jt dong san. Tuy nhien, cac quy dinh cua Lu$t Dat dai nam 
2013 vk chu tha giao dich quySn sii dung dat con co mpt so bat c$p 
can dugc tiap tuc hoan thien. 

Abstract 

In Vietnam, land transactions are not permitted, only transactions 
of land use rights are applicable Hence, land use rights provides 
an essential significance to the land users and plays an unportant 
role for developments of the real estate market. However, the 
provisions under the Lav/ on Land of 2013 on the transaction 
participants of land use rights do appear shortcomings that need to 
be fiirther improved. 

1. Quy djnh phap luat ve chu the giao 
dich quy^n su- dung d4t 

Giao dich quyen su dung dat (QSDD) 
la hgp ddng hoac hanh vi phap ly don 
phuang lam phat sinh quyen va nghTa vu 
cua cac ben ddi vdi QSDD. Cac loai hinh 
giao dich QSDD bao gdm: chuyen ddi, 
chuyen nhuong, tang cho, thira ke, gdp von, 
the chap, cho thue (cho thue lai). Theo quy 
dinh cua Luat Dat dai nam 2013 (Luat DSt 
dai), ben chuyen ddi, ben chuyen nhuong, 
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ben tang cho, ben thua ke, ben gdp von 
bang QSDD, ben thd chap, ben cho thue 
(ben cho thue lai) QSDD (gpi chung la ben 
ti6n hanh giao dich QSDD) va ben nhan 
chuyen ddi, ben nhan chuyen nhuang, 
ben nhan tang cho, ben nhan thira ke, ben 
nhan gdp von bang QSDD, bSn nhan the 
chap, ben thue (ben thue lai) (gpi chung la 
ben tham gia giao dich) chi cd quyen giao 
dich va tien hanh giao dich khi dap ung cac 
dieu kien sau: 
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Doi vdi ben tien hanh giao dich 
- Phdi la chit thi sic dung ddt (SDD) 
Ve nguyen tac, de cd quyen giao dich 

QSDD, ben ti^n hanh giao dich, trudc h^t, 
phai la chu thi SDD' Tu each chii th8 cua 
ben tiin hanh giao dich phai duoc ca quan 
nha nude cd tham quydn xac nhan thdng 
qua giay chumg nhan QSDD. Chinh vi vay, 
khi quy dinh ve thdi diem va dieu kien va 
tien hanh giao dich QSDD, Luat DSt dai 
buoc ben tien hanh phai cd giay chung nhan 
QSDD .̂ Trong mdt sd trudng hgp, Luat Ddt 
dai cho phep ngudi khdng phai la chu th§ 
SDD dugc phep tidn hanh giao dich. Nhfing 
ngudi khdng phai la chu thd SDD v§n cd 
quyen giao dich bao gdm: ngudi thue lai dki 
ciia chu dau tu thue dat cua Nha nude de xay 
d\mg ket cau ha tang trong khu cdng nghiep, 
cum cdng nghiep, khu che xuat, khu cdng 
nghe cao, khu kinh tS (chu dau tu kgt ciu 
ha tang) cd quyen thirc hien tat ca cac giao 
dich, tru giao dich chuyen ddi, dd thua ke. 
Neu thue lai dat tra tien thue lai dat hang 
nam cd quyen cho thue lai QSDD; ngudi 
khdng cd QSDD tai Viet Nam, nhung dugc 
tang cho, de thua ke QSDD cd quyen tang 
cho, chuyen nhugng QSDD Trudng hgp 
nay, do ben tien hanh giao dich khdng phai 
la chu the SDD nen khdng dugc cap giay 
chung nhan. Do vay, cac ddi tugng nay cd 
quyen tien hanh giao dich ma khdng can 
giay chung nhan quyen su- dung, tru trudng 
hgp ngudi thue lai dat cua chu dau tu dau tu 
ket cau ha tang trong khu cdng nghiep, cum 
cdng nghiep, khu che xuat, khu cdng nghe 
cao, khu kinh te\ Trong cac trudng hgp vira 

neu, ben tiin hanh giao djch chi can giay 
chung nhSn QSDD mang ten ben tang cho 
(ddi vdi trudng hgp tang cho), giay td chung 
minh quyen thua ke (ddi vdi trudng hgp 
thua ke). Trong cac trudng hgp khac, ngudi 
khdng phai la chu the SDD chi cd quyen tien 
hanh giao dich QSDD khi dugc chii sd hiJu 
cho phep. 

- Phdi duoc Lugt Ddt dai cho phep 
giao dich 

Theo quy dinh ciia Luat Dat dai, 
nhiing chii the dugc phep giao dich QSDD 
bao gdm: hg gia dinh, ca nhan trong nude, 
td chiic kinh te, td chuc sir nghiep cdng lap 
tu chii tai chinh, ngudi Viet Nam dinh cu 
d nude ngoai, doanh nghiep cd vdn dau tu 
nude ngoai. Cac chii the nay cd quyen giao 
dich khi SDD theo cac hinh thiic: dugc Nha 
nude giao dat cd thu tien SDD, ma khdng 
dugc mien tien SDD, trii trudng hop dugc 
mien tien SDD de thuc hien du an kinh 
doanh nha d; thue dat tra tien thue dat mgt 
lan cho ca thdi gian thue ma khdng dugc 
mien tien thue dat, tru trudng hgp dugc mien 
tien thue dat de thuc hien du an kinh doanh 
nha d; thue dat tra tien cho nhieu nam ma 
tien da tra cho thdi ban thue con lai it nhat 
la 5 nam; cdng nhan QSDD nhu giao dat 
cd thu tien SDD ma khdng dugc mien tien 
SDD; nhan chuyen QSDD. Ddi vdi ngudi 
thue lai dat ciia chii dau tu ket cau ha tang 
trong khu cdng nghiep, cum cdng nghiep, 
khu che xuat, khu cdng nghe cao, khu kinh 
te thi phai tra tien thue dat mot lan va ben 
cho thue lai phai SDD theo hinh thuc tra tien 
thue dat mdt lan cho ca thdi gian thue. Trong 

Chii Xhk SDD theo quy dinh tai Dieu 5 Luat DSt dai nam 2013 la nguai dupe Nha nuoc giao dat, nguiri duac Nha niroc 
cho diue dit, nguai duac NhS nuoc cong nh^n QSDD, nguoi nhan chuySn QSDD tu nguoi SDD khac thong qua cac 
hinh thiic nhu nhan chuyen doi, nhan chuydn nhui?ng, nhan lang cho, nhan thira kk, nhan gop v6n bSng QSDD. 
Khoan 1 DiSu 168 vaDiSin a Khoan 1 Dilu 188 Luat Dit dai nam 2013 
Do truong hap nay dugc cap giay chiing nh^n QSDD theo quy dinh tai diam e Khoan 1 Dilu 99 Luat Dit dai nam 2103. 
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trudng hgp ben cho thue lai tra tien thue dat 
hang nam thi ben thue lai ngoai diSu kien 
phai tra tiSn thue mdt lan cdn phai dap ung 
didu kien: thue lai dat trudc ngay 01/7/2014 
(trudc ngay Luat Dkt dai cd hieu luc)''va ben 
cho thue lai (chu dku tu ket cdu ha tang trong 
cac khu vuc nay) da nop dii tien thue dat vao 
ngan sach nha nude. 

Cac chii thi neu tren cd quyen giao 
dich QSDD thdng qua cac hinh thuc: chuyen 
nhugng, tang cho, cho thue (cho thue lai), 
thk chdp, gdp vdn bang QSDD. Ddi vdi giao 
dich tang cho QSDD, doanh nghiep cd vdn 
ddu tu nude ngoai chi c6 quyen tang cho 
QSDD trong trudng hgp QSDD dugc hinh 
thanh do nha dau tu nude ngoai mua cd phan 
cua doanh nghiep Viet Nam ma ben Viet 
Nam chidm ti le cd phan chi phdi hay thue 
lai QSDD va tra tien thue lai mdt lan cho ca 
thdi gian thue trong khu cdng nghiep, cum 
cdng nghiep, khu che xuat, khu cdng nghe 
cao, khu kinh te. Ngudi Viet Nam dinh cu 
d nude ngoai cd quyen tSng cho trong cac 
trudng hgp dugc Nha nude giao dat; nhan 
chuyen nhugng QSDD, thue lai QSDD ciia 
chu dau tu ket cau ha tang trong khu cong 
nghiep, cum cdng nghiep, khu che xuat, khu 
cdng nghe cao. Doi vdi giao dich chuyen 
ddi QSDD, chi cd hp gia dinh, ca nhan trong 
nude mdi cd quyen nay. Giao dich thua ke, 
duong nhien, chi cd ca nhan (ca nhan trong 
nude, ca nhan la ngudi Viet Nam dinh cu d 
nude ngoai) mdi cd quyen de thira ke QSDD. 
Giao dich chuyen ddi chi ap dung cho chu 
the SDD la hg gia dinh, ca nhan trong nude 
SDD theo, trir trudng hgp cac ddi tugng nay 

SDD theo hinh thiic thue ddt cua Nha nude. 
Bang phucmg phap loai trir, cd thfi 

nhan thdy, cac chii thi SDD khdng cd quyen 
giao dich QSDD la cac chii thi SDD theo 
cac hinh thuc: thue dat tra tien hang nam; 
thue dat tra tien nhieu nam ma tien dS tta 
cho thdi ban thue cdn lai it hon 5 nam; giao 
ddt khdng thu tiin SDD; cdng nhan QSDD 
nhu giao dat khdng thu tien SDD, trir hd gia 
dinh, ca nhan trong nudc^; giao dat cd thu 
tien SDD ma dugc mien tien SDD, trii hp 
gia dinh, ca nhan trong nude va chu dau tu 
du an kinh doanh nha d. Ddi vdi giao dich 
tang cho, doanh nghiep cd vdn dau tu nude 
ngoai, ngudi Viet Nam dinh cu d nude ngoai 
khdng cd quyen tang khi QSDD dugc hinh 
thanh do thue ddt cua Nha nude, ngay ca 
khi da tra tidn thue dat mdt lan va khdng 
dugc mien tien thue dat. Rieng ddi vdi 
doanh nghiep 100% vdn dau tu nude ngoai 
va doanh nghiep lien doanh khdng cd quyen 
tang cho ngay ca khi QSDD cd dugc do Nha 
nude giao ddt cd thu tien va khdng dupe 
miln tiin SDD^ 

- Khong bi hgn che quyen dinh dogt 
Di tiin hanh giao dich QSDD, ben 

tien hanh giao dich ngoai viec dap ling cac 
dieu kien neu tren, cdn phai khdng bi han 
che quyen dinh doat. Quyen dinh doat ciia 
ben tien hanh giao dich bi ban che ttong 
cac trudng hgp do phap luat quy dinh hoac 
(va) do thda thuan. Theo quy dinh tai diem c 
khoan 1 Diiu 188, Diiu 192, Diiu 194 Luat 
Dat dai, cac trudng hop bi ban che quyen 
dinh doat bao gdm: cac chu the bi ke bien 

76 

Khac v6i Luat Dat dai nam 2003, Luat Dit dai nam 2013 khong cho ph^p nguai thuS dat ciia Nh& nu6c tra tiln hang 
nam liy tiln thue lai dat mgt ian. 
Theo quy dmh tai khoan 1 Dieu 179 Luat Dit dai nam 2013, hp gia dmh, ca nhSn trong nuoc dupe Nha nuac giao dit 
nong nghiep khong thu tiln SDD trong h^n miic co quyln giao djch QSDD. 
Khoan 4 Dilu 174 vk khoan 4 Dilu 179 Luat DSt dai nam 2013. 

NGHIEN CUU . 
'LAP PHAP^S62+3(378+379)11/2019 
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QSDD di bao dam thi hanh an ;̂ hg gia dinh, 
ca nhan SDD trong phan khu bao ve nghiem 
ngat, phan khu phuc hdi sinh thai thudc rimg 
dac dung, rimg phdng hp ;̂ hg gia dinh, ca 
nhan la dan tdc thiiu sd SDD do Nha nude 
giao dat theo chinh sach bd trg cua Nha 
nudc ;̂ ben tien hanh giao dich la chii dau tu 
du an dau tu xay dung kinh doanh nha d; du 
an dau tu xay dung kit cdu ha tdng'". 

Ngoai trudng hgp nay, tuy Lû Lt Dat 
dai khdng de cap den, nhung thuc tien xet 
xir cho thay, chu the SDD cdn bi ban che 
quyen dinh doat theo quy dinh chung cua Bd 
luat Dan sir va cac van ban phap luat lien 
quan, cu the: trong trudng hgp QSDD bi 
the chap, ma khdng cd thda thuan ve viec 
chuyen quyen hoac cac ben cd thda thuan ve 
viec khdng dugc cho thue, cho thue lai, the 
chdp QSDD". 

Ben tham gia giao dich 

- Phdi Id nguoi duoc phep tham gia 
giao dich 

Theo quy dinh tai Dieu 169 Luat Dat 
dai, ngudi dugc phep tham gia vao giao dich 
bao gdm: hg gia dinh, ca nhan trong nude, 
cdng ddng dan cu, td chiic kinh te, ngudi 
Viet Nam dinh cu d nude ngoai, doanh 
nghiep cd vdn dau tu nude ngoai. Tuy nhien, 
ttong cac chu the nay, chi cd hp gia dinh, 
ca nhan trong nude cd quyen tham gia vao 
giao dich nhan chuyen ddi QSDD, nhung 

khdng cd quyen nhan gdp vdn. Cdng ddng 
dan cu chi cd quyen tham gia vao giao dich 
tang cho va thira ke QSDD. Quyen nhan 
thi chdp QSDD chi ap dung cho td chiic tin 
dung, td chiic kinh te va ca nhan ttong nude. 
Quyen nhan tang cho khdng ap dung cho td 
chiic kinh te. Quyen nhan tang cho, quyen 
nhan thira ke va quyen nhan chuyen nhugng 
QSDD khdng ap dung doanh nghiep cd vdn 
dau tu nude ngoai, ngudi Viet Nam dinh cu 
d nude ngoai khdng cd quydn sd hiJu nha d 
t̂ i Viet Nam va ngudi Viet Nam dinh cu d 
nude ngoai dau tu trong khu cdng nghiep, 
khu che xuat, cum cdng nghiep, khu kinh te, 
khu cdng nghe cao. 

- Khong bi hgn che quyen tham gia 
giao dich 

Luat Dat dai quy dinh mot sd han che 
ddi vdi ngudi cd quyen tham gia vao giao 
dich. Theo dd, hg gia dinh, ca nhan trong 
nude chi cd quyen tham gia vao giao dich 
chuyen ddi QSDD ndng nghiep va dat phai 
nam trong cimg xa, phudng, thi tran. Hg 
gia dinh, ca nhan trong nude khdng true 
tiep san xuat ndng nghiep, td chiic kinh te 
khdng cd quyen nhan chuyen nhugng, nhan 
tang cho dat trong liia; hg gia dinh, ca nhan 
khdng sinh song trong khu virc rung phdng 
hp, rimg dac dung, td chiic kinh ti khdng cd 
quyen nhan tang cho, nhan chuyen nhugng 
QSDD trong cac khu vuc nay. Ngudi Viet 

7 Theo quy dinh tai Diem c Kho^ 1 Dieu 188, chii the bj ke bien QSDD khong co quyen tien hanh giao dich QSDD bi 
ke hien) 

8 Theo quy dinh tai khoan 1,2 Dteu 192 Luat Dat dai nam 2013, cac chii the nay khong co quyen chuyin nhugng, tang 
cho QSDD nlu bSn nhan chuyen nhugng, ben nhan tang cho la nguai khong sinh song trong cac khu vuc nay. 

9 Theo quy djnh tai khoan 3 Dilu 192 Luat Dit dai nam 2013, khi chua dti 10 nSm kl tu khi dugc giao dit, chii thi nay 
khong dugc tiln hanh chuyin nhugng, tang cho QSDD 

10 Theo quy dmh t^i Dilu 194 Luat Dit dai nam 2013, chii thi nay chi duac chuyen nhuang QSDD khi da hoan thanh diu 
tu kit ciu ha ting tren dat, hii mrcmg hgp chuyin nhugng QSDD gan voi chuyin nhuong d\r an Trudng hgp chuyin 
nhugng QSDD gin vai chuyen nhugng du an thi chi cin xSy d^mg xong cac cdng trinh ha ting ky thuat tuong ling theo 
tiln dg ghi trong di; an da dugc phg duyet. 

11 Dilu 321 Bg luat Dan sy nam 2015, QSDD bi ap d îng cac bi^n phap khin cip tam tho-i dl dam bao thi hanh an (phong 
toa, tam dimg vi^c dang ky, tam giii giay to, k6 biSn). 

- ; , NGHIEN CUU I 7 1 
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Nam dinh cu d nude ngoai chi cd quySn 
nhan chuyin nhugng, nhan tang cho QSDD 
d g4n liin vdi nha d, trir trudng hgp dat nam 
trong cac dy an phat trien nha d. Ddi vdi 
cac loai ddt khac thi chi dugc nhan chuyin 
nhugng QSDD trong khu cdng nghiep, cum 
cdng nghiep, khu che xuat, khu cdng nghe 
cao, khu kinh te. Td chiic kinh te khdng phai 
la td chiic tin dung, ca nhan trong nude chi 
cd quyen nhan the chap QSDD cua hp gia 
dinh, ca nhan ttong nude khac. Ngudi khdng 
du diiu kien nhan chuyen nhugng du an bat 
dpng san khdng cd quyen giao dich QSDD 
trong dir an dau tu xay dung nha, cdng trinh 
xay dung, ma khdng gan vdi cac giao dich 
nha, cdng trinh xay dung, trir trudng hgp du 
an dugc phep phan Id, ban nen. 

Ngoai cac dieu kien neu tten, mac dii 
cung khdng dugc Luat Dat dai de cap den, 
nhung ben tien hanh va ben tham gia giao 
dich duong nhien phai dap ling cac dieu kien 
v8 nang luc ciia chu the theo quy dinh cua 
Bd luat Dan su. 

2. Nhihig han che trong quy dinh phap 
luat ve chu the giao dich quyen su* dung 
dat, Iden nghj hoan thien 

Thu nhdt, quy dinh khong cho phep 
chu the thue ddt cua Nhd nude trd tien thue 
ddt hang ndm co quyen giao dich QSDD. 

Theo quy djnh cua Luat Dat dai'^, chu 
the SDD theo hinh thuc thue dSt tra tien 
thue dat hang nam khdng cd quyen giao 
dich QSDD, tru trudng hgp thue ddt trong 
khu cdng nghiep, cum cdng nghiep, khu che 
xuat, lang nghe, khu kinh te, khu cdng nghe 
cao'̂  la chua hgp ly. Xet ve tdng the, ngudi 
thue dat ciia Nha nude tra tien thue dat hang 

nam phai thuc hien cac nghia vu nhu ngudi 
thue dat ciia Nha nude tra tien mpt lan cho 
ca thai gian thue, tham chi sd tien phai tta co 
the cao ban so vdi thue ddt tra tien thue ddt 
mpt lan. Ben canh dd, thue dat tra tidn thue 
dat mpt lan cd thi gay thiet hai cho nĝ n 
sach neu khdng tinh chinh xac dugc sir m3t 
gia ciia ddng tien do lam phat. Chinh vi v̂ y, 
cac nude khi cho thue bat dpng san han chi 
miic tdi da sii dting hinh thuc thue dat tta 
tien thue mpt lan. Thuc te, khi xem xet cac 
giao dich cho thue QSDD tren thi trudng d 
nude ta, cac td chiic, ca nhan la chii the SDD 
thudng sir dung hinh thijc cho thue QSDD 
tra tien thue hang nam ho$c tdi da la 5 nam. 

Mat khac, xet ca ve ly luan va thuc ti, 
quy dinh nay chua hgp ly va khdng kha thi 
vi nhimg ly do sau: 

i) ve mat ly luan, viec tach bach gia 
bat dpng san tren dat va dat la khdng the 
thuc hien dugc. 

ii) do khdng the tach bach gifla gia bat 
ddng san tren dat va dat ndn ciing khdng the 
dua ra quy dinh kiem soat viec tinh gia bat 
dpng san tren dat noi rieng va viec tuan thii 
viec thuc hien quy dinh khdng dugc chuyen 
nhugng hay thirc hien bat cii giao dich nao 
ddi vdi QSDD thue cua Nha nude tra tien 
thue dat hang nam. 

iii) mac du Luat Dat dai cam khdng 
dugc giao dich ddi vdi dat thue cua Nha 
nude tra tien hang nam, nhung lai cho phep 
ben mua bat ddng san ti-en ddt nay duoc phep 
trd thanh chii thi QSDD. Nhu vay, thuc chdt 
cua giao dich nay chinh la giao dich mua 
ban bdt ddng san tren dat va chuyin nhugng 
QSDD. 

12 Xem Dieu 175, !78, 179,183, 185,187 Luat Dat dai nam 2013. 
13 Truong hgp nay theo quy dinh tai khoan 2 Dilu 149 Luat Dit dai nam 2013 co quyln duy nhit la quyln cho thuS 1̂  

QSDD sau khi da dau tu ket ciu ha t5ng. 

78 CUU J 
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iy) vi nhung ly do tren, thuc tiln, gia 
ban bat ddng san tren ddt thue ludn bao 
gdm ca gia tri QSDD (gia chuyin nhugng 
QSDD), tham chi ngay ca ddi vdi ngudi 
mudn tuan thii quy dinh nay. 

v) viec khdng cho phep giao dich ddi 
vdi QSDD thue tra tiin hang nam lam tang 
thu tuc hanh chinh, ddn din tang chi phi giao 
dich, nhat la ddi vdi ben mua bdt dpng san, 
gay thiet hai cho Nha nude'''. 

Tir nhimg phan tich, chiing tdi cho 
rang, can sira ddi Luat Ddt dai theo hudng, 
cho phep ca ngudi thue ddt cua Nha nude tra 
tien thue hang nam cd quyen giao dich doi 
vdi QSDD nhu trudng hgp thue ddt tra tiin 
thue dat mpt lan cho ca thdi gian thue. Trong 
trudng hgp Nha nude mudn thu hiit ngudi 
SDD theo phuang thiic tra tiin mpt idn thi 
cd the dung cac phuong thiic hgp ly va kha 
thi hon, VI du nhu su dung bien phap thue 
hay tai chinh. 

~ Quy dinh ve to chuc kinh te nhan 
thieaki QSDD 

Trong cac trudng hgp cd quyen giao 
dich QSDD, Luat Dat dai khdng de cap din 
trudng hgp td chiic kinh te dugc Nha nude 
cdng nhan QSDD nhu giao ddt cd thu tiin 
SDD va nhan thira ke QSDD, Ddi vai trudng 
hgp td chirc kinh ti dugc cdng nhan QSDD, 
do tren giay chiing nhan QSDD ghi la giao 
dat nen cd the hieu vi sao Luat Dat dai khdng 
dua trudng hgp nay vao cac trudng hgp chu 
the cd quyen giao dich. 

Ddi vdi trudng hgp td chiic kinh te 
nh^n thira ki QSDD theo quy dinh tai Diiu 
169 Luat Ddt dai thi viec Lu^t Dat dai khdng 
de cap den quyen giao dich cua td chiic kinh 
te ttong trudng hgp nay la dieu khd ly giai 
va khdng hgp ly vi ve nguyen tac, ngudi 
nhan thira ki QSDD vdi tu each la ben nhan 
chuyin QSDD phai cd toan bp quyen va 
nghia vu cua ngudi chuyen quyen, trong do 

cd quyen giao dich. Do ben de thira ke cd 
quyen de thira ke, nghTa la ben de thira ke 
phai cd quyen giao dich. Vi vay, can bd sung 
trudng hgp td chiic kinh te SDD nhan thira 
k8 vao cac trudng hgp cd quyen giao dich 
QSDD. 

- Quy dinh doanh nghiep co von ddu 
tu nuac ngoai bi hgn che quyen giao dich do 
bi hgn chi khd ndng xac lap QSDD 

Nhu tren da de c^p, vi nguyen tfic, 
phai la chu the SDD. Theo quy dinh cua 
Luat Dat dai, cd bdn phuang thiic xac lap 
QSDD; nhan giao dat tir Nha nude, thue 
dat cua Nha nude va nhan chuyin QSDD 
tir ngudi SDD. Tuy nhien, ngudi Viet Nam 
dinh cu d nude ngoai va nhat la doanh 
nghiep cd vdn dau tu nude ngoai khdng cd 
quyen sir dung tSt ca cac phuang thiic nay 
de xac lap QSDD. Ngudi Viet Nam dinh 
cu d nude ngoai, doanh nghiep cd vdn dau 
tu nude ngoai chi cd quyen xac lap QSDD 
thdng qua viec thue dat, giao dat ciia Nha 
nude. Nhu vay, phuang thirc xac lap QSDD 
cua doanh nghiep cd vdn dau tu nude ngoai 
chu yeu thdng qua thi trudng so cap (true 
tiep tir Nha nude). Doanh nghiep cd vdn dau 
tu nude ngoai xac lap QSDD thdng qua thi 
trudng thii cap rat ban che. Qua thi trudng 
thii cap, doanh nghiep cd vdn ddu tu nude 
ngoai chi cd quyen xac lap QSDD thdng qua 
viec nhan gdp vdn bang QSDD. Tuy nhien, 
trong sd cac doanh nghiep cd vdn dau tu 
nude ngoai chi cd doanh nghiep lien doanh 
cd quyen sir dung phuang thiic nay. Ngudi 
Viet Nam dinh cu d nude ngoai cung chi cd 
quyen nhan chuyen nhuang QSDD trong 
khu cdng nghiep, cum cdng nghiep, khu che 
xuat, khu cdng nghe cao va khu kinh te de 
thuc hien du an dau tu. Ngoai khu vuc nay, 
ngudi Viet Nam dinh cu d nude ngoai chi 
cd quyen nhan chuyen nhugng QSDD gan 
vdi nha d khi mua ban nha d hoac QSDD d 
trong cac du an phat trien nha d de d. Viec 

14 Xem thii tuc cho thue doi voi hen mua tai san. 
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han chi cac phuang thiic xac lap QSDD din 
din viec han chi quyin giao dich QSDD 
cua cac chii thi nay. Quy dinh nay rd rang 
lam giam kha nang thu hiit vdn dSu tu ciia 
nude ngoai vao nude ta. Do vay, theo chiing 
tdi, cdn sira ddi Diiu 169 Luat Ddt dai theo 
hudng md rgng quyen xac lap QSDD ciia 
cac chu thi va chi nen ban che quyen xac 
lap QSDD cua cac ddi tugng nay vi ly do 
an ninh, qudc phdng hoac dam bao an toan 
luong thuc. 

- Quy dinh cho phep mgt so doi tuong 
khong phdi Id chu the SDD co quyen giao 
dich QSDD 

Luat Ddt dai cho phep ngudi thue 
lai QSDD ciia chu thi SDD cd quyen giao 
dich ma khdng can sir ddng y ciia chii the 
SDD'^ Viec cho phep ngudi khdng phai la 
chii thi QSDD cd quyin djnh doat QSDD la 
nham thu hiit vdn dSu tu vao viec SDD vao 
cac khu vuc nay. Mac dii day la quy dinh 
dugc ki thira tir Luat Dat dai nam 2003, 
tuy nhien, viec dat ra quy dinh nay rd rang 
vira trai vdi ban chat ciia giao dich thue vi 
ban chat ciia giao dich cho thue (cho thue 
lai) la khdng chuyen QSDD. NghTa la ben 
cho thue van la chu the SDD. Ben thue lai 
QSDD chi cd quyen khai thac, SDD va 
khdng cd quyen dinh doat QSDD neu khdng 
dugc ben cho thue lai ddng y. Mat khac, ke 
ca ttong trudng hgp ben cho thue lai ddng 
y, ben thue lai ciing khdng cd quyen chuyen 
QSDD, thi chdp QSDD nhan danh ben thue 
lai. Tuy nhien, Luat Dat dai lai cho phep ben 
thue lai neu da tra tien thue mdt lan cho ben 
cho thue lai cd quyen chuyen QSDD, the 
chap QSDD nhan danh chinh ben thue lai. 
Nhu vay, ve ban chat, day la loai giao dich 
chuyen quyen cd den bii, cu the la giao dich 
chuyen nhugng. Ve nguyen tac, ben thue lai 
dat khdng the cd nhieu ban quyen cua ben 

cho thue lai. Tuy nhien, neu theo nguyen tac 
nay, ben cho thue lai khd thu hiit dugc ngudi 
thue lai, nhdt la ngudi thue lai tta tiin thue 
ddt mpt idn cho ca thdi gian thue. Vi vay, dS 
md rgng quyin cho ben thue lai da tra tien 
thue ddt mdt idn cho ca thdi gian thue lai va 
Cling giup cho ben cho thue l̂ i su dung dugc 
phuang thiic cho thue lai idy tien mdt idn 
til ben thue lai, Luat Ddt dai cho phep ben 
thue lai dugc quyen giao dich QSDD neu da 
tta tiin thue ddt mpt Ian cho ben cho thue 
lai. Ddi vdi trudng hgp ben cho thue lgi co 
quyin chuyin nhugng QSDD thi quj/ dinh 
nay la khdng hgp ly va khdng can thiet, bdi 
vi, niu ngudi cd QSDD cho thue lai quyen 
sii dung nhung lai bi mat quyen dinh do?t 
ddi vdi QSDD, nhung tien nhan dugc la tien 
thue lai ma khdng phai tiin chuyin nhugng 
(tiin chuyen nhugng duong nhien phai cao 
han tiin thue) thi ngudi nay hiSn nhien se 
khdng chpn phuang thirc nay ma se chpn 
phuang thiic chuyen nhugng QSDD. Nhu 
vay, viec cho phep ben thuS lai QSDD co 
quyen giao dich nhu mdt chii the SDD chi 
cd y nghia trong trudng hgp ben cho thue 
lai khdng cd quyen chuyen QSDD, nhung 
dugc phep cho thue lai theo phuang thiic 
idy tiin mdt idn cho ca thdi gian cho thue 
lai. Tuy vay, Luat Ddt dai nam 2013 da bo 
quy dinh cho phep ngudi thue dat cua Nha 
nude tra tien thue hang nam trong cac khu 
vuc neu tren cd quyen cho thue lai dat va lay 
tiin thue ddt mdt lan cho ca thdi gian cho 
thue lai. Viec bd quy dinh nay la hoan toan 
hgp ly, bdi le ngoai cac ly do nhu ke tren thi 
quy dinh nay cdn dan den viec rat khd xir ly 
ddi vdi QSDD khi b§n cho thue khdng thî c 
hien nghTa vu tai chinh ddi voi Nha nude. 
Cd le vi vay ma Luat Dat dai nam 2013 phai 
dua ra quy djnh khdng cho phep ben thue lai 
QSDD cd quyin dinh doat QSDD khi ben 
cho thue lai chua nop tien thue ddt cho Nha 

15 Dilm a khoan 3 Dilu 149 Luat Dit dai nam 2013 quy dinh: Nguai thu8 lai dat ciia chii dau tu ket cSu ha tang trong khu 
cong nghiep, cum cong nghiep, khu chi xuit, khu cong nghe cao, khu kinh te co quyen chuyen nhugng, cho thuS lai, 
thi chip, gop von va cac quyln giao dich khac nhu cua t l chiic kinh tS quy djnh tai Dieu 174 Luat Dit dai nam 2013. 

M l NGHIEN CUU . 

I L A P P H A P ^ 362+3(378+379)Tl/2019 



BAN VE D U A N LUAT 

nude, nhung quy dinh nay dang tiic lai la 
quy dinh khdng hgp ly vi khdng thi bat ben 
thue lai chiu trach nhiem cho nghia vu ciia 
ngudi khac. Vi vay, y nghta cua viec dat ra 
quy dinh nay khdng cdn. 

De khac phuc cac han che neu tren, 
theo chiing tdi, cdn chinh sira Diiu 149 
Luat Dat dai nam 2013 theo huong loai bd 
cac quy dinh ve viec cho phep ben thue lai 
QSDD cd quyin dinh doat QSDD khi da tra 
tien thue mdt lan cho ben cho thue lai. Thay 
vao dd, cho phep ben cho thue lai ndi chung 
va chu dau tu xay dung ket cau ha tang trong 
khu cdng nghiep, cum cdng nghiep, khu che 
xuat, khu cdng nghe cao ndi rieng SDD theo 
hinh thiic thue dat cua Nha nude tra tien 
thue dat hang nam cd quyen chuyen nhugng 
QSDD va cac giao dich khac nhu mdt chii 
the SDD. Trong trudng hgp can khuyen 
khich ngudi SDD theo hinh thirc thue dat tra 
tien thue mdt lan cho ca thdi gian thue, cd 
the sir dung cac bien phap tai chinh, thue... 

- Quy dinh bat bugc mgi truong hgp 
de lgi thica ke QSDD deu phdi co gidy chiing 
nhan QSDD 

Giay chimg nhan quyen sd hiiu tai san 
ndi chung va QSDD ndi rieng chi la dieu 
kien ve thii tuc nham chimg minh ngudi giao 
djch la chu sd hiiu tai san. Ddi vdi cac giao 
dich thdng thudng, ben tien hanh giao dich 
tu chiu ttach nhiem ve viec dam bao tu each 
chu the cua minh. Phap luat chi can thiep vao 
van de nay khi cd nguy co xay ra rui ro Idn, 
hau qua khd khac phuc, anh hudng den quyen 
lgi chinh dang ciia cac ben giao dich va ben 
lien quan, nhat la anh hudng den lgi ich cdng 
va ben yeu the. Tuy nhien, theo chiing tdi, 
do viec de thira ke la hanh vi phap ly don 
phuang cua ngudi de lai thiia ke va hieu lire 
cua giao dich nay chi phat smh khi ngudi de 
thira ki chet. Vi vay, tai thdi diem de thira ke, 
ngudi di thira ke cdn sdng nen chua the phat 
sinh quyin lai va nghTa vu cua ngudi nhan 
thira ke va cac ben lien quan ddi vdi QSDD. 
Do do, khdng the phat smh hau qua phap ly 
tieu cue cho ngudi khac. Neu nhu viec de lai 

thira ke QSDD khi chua cd giay chiing nhan 
QSDD khdng gay anh hudng den quyen lgi 
chinh dang cua ngudi khac thi rd rang viec 
Ididng cho phep ngudi chua cd giay chiing 
nhan QSDD khdng cd quyen lap di chiic de 
lai thira ke lam cho y chi ciia ngudi SDD 
khdng the thuc hien dugc. 

Vi vay, chiing tdi cho rang, quy dinh 
bat huge phai cd gidy chiing nhan QSDD 
ddi vdi giao dich thua ke QSDD la chua hgp 
ly. Tuy nhien, do viec cdng chimg hien nay 
khdng chi cd y nghTa nhu bang chimg, ma 
cdn cd y nghTa ve tinh hgp phap. Vi vay, viec 
cdng chiing chi nen cho phep ddi vdi trudng 
hgp chua cd giay chimg nhan QSDD, nhung 
cd dii dieu kien de dugc cap giay chimg 
nhan QSDD. Doi vdi cac trudng hgp chi xac 
nhan y chi cua ngudi de thira ke thi khdng 
can dieu kien nay. 

Quy dinh ve cdc chu the khong co 
quyen giao dich QSDD 

Luat Dat dai nam 2013 chi cd mpt 
dieu luat quy dinh true tiep ve cac chii thi 
khdng cd quyen giao dich QSDD tai diem 
b, khoan 1 Dieu 181. Tuy nhien, cd the nhan 
thay, khong phai chi cd cac chii the dugc quy 
dinh tai dieu luat nay mdi khdng cd quyen 
giao dich QSDD. Ngoai chu the nay cdn cd 
cac chu the khac khdng cd quyin giao djch 
trong mgi ttardng hgp nhu: td chiic nude 
ngoai cd chiic nang ngoai giao; td chiic sir 
nghiep cdng lap chua tu chii tai chinh, co 
quan nha nude va cac td chiic trong nude 
khac ma khdng phai la ti chiic kinh ti, td 
chuc su nghiep cdng l̂ p tii chii tai chinh. 
Vi vay, Luat Ddt dai cdn quy dinh cu thi, 
rd rang ve cac chii the khdng cd quyin giao 
dich QSDDB 
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