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T o m tat 

Quan hi giaa lao ddng vd thuang mgi qud'c ti duac di^u chinh nhu thi ndo trong ludt 
thuong mi}i quic ti? Di trd ldi cho cdu hoi ndy, trudc hit tdc gid se xem xet khuynh 
hudng diiu chinh mdi quan hi trin trong ludt thuang m<}i qudc ti noi chung; sau do 
nghiin ctiu viic di'iu chinh mdi quan hi ndy qua vi dif diin hinh Id Chuong 13 dif 
thdo EVFTA. 

Ta khda; EVFTA, lao ddng, thuang mg.i qudc ti, WTO, hiip dinh thuong mcfi khu vuc, 
RTA, ILO 

Abstract 
How is the relation between international trade and labor regulated in international 
trade law? In order to answer to this question, first of all, the author will examine the 
rules on this relation in international trade law in general. The author will, afterwards, 
analyze this relation wliilc studying a typical example - Chapter 13 of the draft of 
the EVFTA 
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1 . T i t "chii dfe c ^ m ky" t r o n g W T O d^n " k h u y n h h u d n g m d i " 

t r o n g R T A 

T u trUdc td i nay , d o d J e t m h p h a n d o a n (fragmentation) k h a rd rit 

e d a lua t q u d e te , nhUi ig l i n h v\(c lua t q u d c ti khic n h a u dUdc d i^u c h i n h 

b d i cac n h a n h l u j t q u d c t^' t ach b i6 t : lua t m d i t r u d n g q u d c t6', lu3.t k i n h 

te q u d c td, lua t q u d c t ^ vt quyfen e o n ngUdi , lua t b i ^ n qud'c t d . . . T r o n g 

d d , cac v a n Si hin q u a n d d n cac q u y e n ciia ngUdi lao d d n g , v d i tU each la 

m d t loai quyfen c o n ngUdi , t h u d n g d u d e q u y d i n h t r o n g n h a n h lua t q u d c 

te v e q u y d n c o n ngUdi . K h i de cap quyfen eua ngUdi lao d d n g , ngUdi ta 

h a y n d i dfe'n eac quyfen va tifeu c h u a n l ao d d n g td i thifeu d o T d c h d c L a o 

d g n g q u d c tfe' (International Labour Organisation, I L O ) thife't lap m a tat ca 

Nghifen Cliu nay dfldc tai trd bdi Qny Phat trifen khoa hpc va cdng nghfe qudc gia 
(NAFOSTED) trong dfe tai ma sd 505.01-2018.01. 
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cac qudc gia phai tuan thu.' Cac va:n dfe vfe thuong mai qudc tfe thudng 
dUdc difeu chinh trong luat kinh td qudc tfe - dac biet trong luat thudng 
m^i qudc tfe, vdi cae quy dinh xoay quanh vifec tu do hda thddng mai va 
khdng phan bifet ddi xd. 

Cling gidng nhu cac quyfen con ngUdi khac, quyfen con ngUdi hen 
quan dfen lao ddng khdng dfe dUOc thi;(c thi d pham vi qudc tfe. Bdi, khac 
vdi luat thUdng mai qudc tfe, luat qude te vfe quyfen con ngUdi trong linh 
vuc lao dOng khdng dua ra nhdng cd ehfe dfe dam bao su thijc thi hflu 
hifeu. Trong khi dd, luat WTO va mdt sd hifep dinh thuong m^i khu viJc 
(regional trade agreement, RTA) dfeu quy dinh rat chi tifet c6 chfe thuc thi, ra 
soat vifec thuc thi, giai quyfe't tranh chap, thSra chf "trdng phat", tra dua 
trong trUdng hdp vi pham cam kfe't thuong mai qudc te'. 

Ta cd thfe nghi ngd r^ng hfe thdng lu^t thUdng m^i qudc tfe can 
thifep rat It vao viec thUc thi quyfen cua ngUdi lao ddng. Vifec tdn trong 
quyfen eda ngUdi lao ddng hay khdng dudng nhu chUa tUng dUOc het kfe 
nhu mdt tifeu chi de xac dinh tinh tUdng tu eua eac hang hda, dich vu, 
nha cung c^p dich vu. Vi vay, ta c6 the dat can hdi: Vifec ap dyng chfe' 
dd ddi xil khac bifet dî a trfen vifec tdn trgng hay khdng quyfen ciia ngUdi 
lao ddng Ufeu cd vi pham nguyfen tac khdng phan biet ddi xd va han chfe 
thuong mai qudc te? Theo mdt sd tac gia, cau tra ldi la cd thfe. Vi dy, 
theo Wolfgang, "cdc quy tac aia WTO khdng cho phep han chi nhdp khd'u trin 
ca sd cdc hdng hoa Uin quan duac sdn xudt md vi pham cdc tieu chudn lao ddng 
c^a ILO".^ 

ILO dUOc eoi la td chUc qudc tfe quan trong nh^C cd vai trd thidt lap va theo ddi 
vifec tuan thii cac tifeu chu^n lao ddng qudc tfe. Muc tieu ciia cd chUc la khuyfen 
khich eac quyfen nOi lam vifec, cO hdi Cuyfen dyng, tang cudng bao dam xa hdi va 
Crao ddi vfe cac vin dfe hfen quan dfen cdng vifec, nham djC duoc myc di'ch cO hdi 
myfen dung va cdng vifec tdc cho moi ngUdi, Crong dd cd ca phy na va thanh mfen. 
Dfe c^p ILO, ngUdi Ca cung nhae dfe'n 8 cdng Udc ILO eo ban, vdi 4 nguyfen CSc va 
quyfen cO ban nOi lam vifec: cim lao ddng cudng biie, ty do Î p hdi va cdng nhgn 
hCu hifeu quyfen chuong lUOng tjp th^, loai bo phSn bifec ddi xii, trifec Cifeu lao ddng 
Cre em. Day dUdc coi la nhUng nguyfen tac va quyfen phd c^p dp dung cho moi 
ngUdi, moi qude gia khdng phan bifec mUc dd phat cnfen kinh cfe. Bfen canh nhang 
Cifeu chudn Crfen, ILO dUa ra cac tifeu ehu^n lao ddng phy trd khac nhu difeu kifen lao 
ddng cd th^ chip nh^n dupc, luong tdi chi^u, han chfe gib lao ddng, nOi lam vifec an 
Coan va bao dam sflc khde. Cac nfeu chu^n nay hifen cQng duoc lifet kfe nhu nhang 
tifeu chuin ndng cdt ciia ILO. Xem ARTUSO (Mana), MCLARNEY (Carolan), 
"A race Co che top: Should labour standards be included in trade agreements?", 
The Journal for decision makers, 40(1)1_14, 2015, Indian Institute of Management, 
Ahmedabed, Sage pubhcaCions. 

Wolfgang Plasa, Reconciling international trade and labor protection: Wliy we need to 
bridge the gap between ILO standards and WTO rules, Lexington books, 2015, pp. 
xxiii-xxiv. 
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Tuy nhifen, trong bd'i canh dd, can hdi "Liiu co nin di^u chinh m6i 
quan higiita lao ddng vd thuong mai qudc tibdng cdc cdng cu phdp ly thuang mai 
qudc tihay khdng?" vin thudng dugc dat ra. 

Day cUng la cau hdi gay nhifeu tranh cai. 
Mdt mjt, nhdng ngudi ung hd cho rang vifec difeu chinh mdi quan 

hfe giUa lao ddng va thUdng mai qudc tfe trong khudn khd luat thUdng 
mai qudc tfe se dem lai Idi I'ch ca ve phuong difen xa hdi va kinh tfe'. V^ mdt 
xd hdi, vifec difeu chinh nay cd loi cho ngUdi lao ddng ca d qudc gia xua't 
khau va nhap kh^u. Kha nang bi ra scat, tham chi bi "trdng phat", tra dda 
trong khudn khd luat thUdng mai qudc tfe budc qudc gia xua't kh^u phai 
cai thifen phap luat lao ddng. Ngudi lao ddng tai qudc gia xu^t kh^u se 
dugc hudng su bao vfe tdi thifeu, vdi mdi trUdng lam vifec an toan, lanh 
mjnh va cac quyfen nhu quyfen duoc thanh lap cdng doan. Cac cdng ty da 
qudc gia, do dd, sfe khdng cdn tim each chuyen hoat ddng san xuft sang 
cac qudc gia tUng cd chi phi lao ddng tha'p. NgUdi lao ddng tai qudc gia 
nhap khau se khdng bi de dpa mat viec do san pham hg lam ra phai canh 
tranh vdi san ph^m eua ngUdi lao ddng duoe tra luong thap t^i qudc gia 
xuat kh^u. Vi mdt kinh ti, dUa cac tifeu chuan vfe lao ddng vao khudn khd 
thuOng mai qud'c tfe sfe giUp xay dUng mdi trudng canh tranh cdng bang. 
Cac nha san xua't hang hda, cung c£p dich vu sfe thoat ra khdi "cudc dua 
xudng dudi day" (race to the bottom) nham cat giam chi phi lao ddng dfe thu 
hdt d'au tu nudc ngoai va day manh xua't khau. Vifec vi pham cic quyfen 
eda ngudi lao ddng se khdng cdn la mdt "Igi thfe tUOng dd'i" trong eanh 
tranh thUdng mai. Ndi each khae, dUa cac tieu chuan lao ddng vao khung 
phap ly thUdng mai qude tfe', nhCfng "Igi the tugng ddi" khdng lanh m^nh 
nay se bi triet tifeu. 

Mat khac, nhUng ngUdi ehdng ddi cho rang vifec dUa cac tieu ehuan 
lao ddng vao khudn khd phap luat thUdng mai qude tfe cung cd nhUng 
difem yfe'u vfe ea phUdng diin kinh tfe va xa hdi. Vi phuang diin kinh ti, difeu 
nay chii yfe'u dem l^i cd hdi cho sU phat trifen cua chii nghia bao hd. Cac 
qudc gia nhap khau se hoan toan cd thfe h^n ehfe nh^p khau dUa tren yfe'u 
td tifeu chuan lao ddng, nham che gia'u ddng cd bao hd nhUng nganh san 
xuat kem sdc canh tranh. Vifec dUa tifeu chuan lao ddng vao khudn khd 
phap luat thuong mai qudc tfe cQng tudc doat khdi cac qudc gia dang phat 
trifen loi the so sanh duy nhat cua hg - ngudn lao ddng gia re. Dieu nay 
chi cd Igi cho cac qudc gia phat trien va ngUdi lao ddng d cac qudc gia 
nay. Ve phuang diin xa hdi, "trhng phat" va tra dua - nhUng cdng cu bao 
dam thuc thi quan trgng trong thugng mai qudc tfe - lai la nhOng edng 
cu rit kem hifeu qua trong vifec cai thifen difeu kifen lao ddng. NhUng dieu 
kien nay chi cd thfe dUdc cai thifen song song vdi sU phat trifen eda kinh 
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tfe', va kinh tfe khd cd thfe phat trifen nfe'u qudc gia phai chju trhng ph^t va 
tra dua thUdng mai.^ 

Suy cho cdng, theo chung tdi, tU do hda thUdng m^i - cung nhU 
khdng phan bifet ddi xd - khdng phai la myc dich cudi ciing cua hfe thdng 
thuong mai qudc tfe. Td do hda thUdng m^i va khdng phSn bifet ddi xU 
khdng phai la muc dich, ma chi la cdng cu nham dat dudc myc dich phuc 
vu con ngudi cUng nhu bao dam cac quyfen con ngudi. Difeu nay dUdc 
thfe hifen ngay d Ldi md dau cua Hifep dinh Marrakesh Thanh lap WTO 
- hifen than eua hfe thdng thuong mai qudc tfe.'* Nfeu thUdng mai khdng 
phuc vu con ngddi, khdng gdp phan bao dam quyfen con ngUdi, trong do 
cd quyfen eda ngUdi lao ddng, thi muc tieu eua hfe thdng lujt thuong mai 
qudc tfe khdng dUde bao dam. Vi vjy, viee dUa cac tifeu chuan lao ddng 
vag khung phap ly thuong mai qudc tfe khdng phai la khdng hop h}. Tuy 
nhifen, c^n luu y r^ng, nfeu muc dich bao dam quyfen con ngUdi hi lam 
dijng, mdi trUdng canh tranh cUng nhu hfe thd'ng thuong mai qudc te sfe 
bi bdp meo. Khi nay, he thdng dd se khdng thfe ddng gdp vao muc dfeu 
phuc vu con ngudi va bao dam quyfen con ngUdi. 

Vi vay, thach thdc d^t ra trong bdi canh quan hfe giUa lao ddng va 
thuong mai qudc tfe la lam thfe nao dfe bao dam quyfen eda ngUdi lao 
ddng, ddng thdi ngan ngila s\{ lam dung vi6e bao dam nay nham muc 
dich bao hd nganh san xua't ndi dia, di ngUgc l^i nguydn tac tu do hda 
thuong mai. 

Trong khudn khd W T O , do su bat ddng quan difem giUa cac qudc 
gia phat trifen va dang phat trifen, dUdng nhU ngUdi ta tranh ne thach thdc 

Xem Wolfgang Plasa, Reconciling international trade and labor protection : Why 
we need to bridge the gap between ILO standards and WTO rules, Lexington 
books, 2015; Arcuso Maria, Mclarney Carolan, "A race Co che top: Should 
labour standards be included in trade agreemencs?", The Journal for decision 
makers, 40(1)1_14, 2015, Indian InscicuCe of ManagemenC, Ahmedabed, Sage 
publications. 
Ldi md dau Hifep dinh Marrakesh: "Cdc Bin ky kit biip dinh ndy, 
"ThUa nhdn rdng tdt cd nhUng mdi quan hi ciia ho trong linh vuc kinh ti vd thuOng mai phdi 
dupc thuc hiin vdi muc tiiu ndng cao nnic sdng, bdo ddm ddy dii viic ldm (...), trong khi do 
vdn bao ddm viic sd dung tdi uu ngudn luc ciia thigidi theo diing muc tiiu phdt triin b'in vitng 

Mong mudn donggop vdo nhang muc tiiu ndy bdng cdch thamgia vdo nhang thoa thudn tuang 
hd vd citng co hi theo hudng gidm ddng ki thui vd cdc lidng rao cdn trd thuang mat khde vd 
theo hudng lo(fi bo sUphdn bi^t ddi xvi trong cdc mdi quan hi thuong mai qudc ti (...)" 
Ndi each khac, vifec tham gia vao cac chda thujn nhim giam thifeu rao can chuong 
m^i va loai bd sy phSn bifet ddi xfl khdng phai la mue dich eiia cac Thanh vien 
W T O . Vifec cham gia nay chi la phuong tifin dfe ddng gdp vao nhOng mue tieu hec 
kfe d cac do^n phia crfen, trong dd cd myc nfeu phac crifen bfen vflng, nJng cao mflc 
sdng, dam bao viec lam. 
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nay.^ Mdt trong sd nhUng quy dinh hifem hoi ma chdng ta ed thfe nhae 
tdi, dd la Difeu XX GATT. Theo dd, khi thda man mdt sd difeu kifen quy 
dinh trong difeu luat, mdt Thanh vifen cd the ap dyng cic bifen phap "cdn 
thiit de bdo vi cudc sdng vd siic khde ciia con ngudi" (khoan b) va "lien quan 
tdi cdc sdn phdm s^ dung lao ddng ciia tit nhdn" (khoan e).^ Tuy nhifen, nhin 
chung, quan difem cua eac Thanh vifen W T O vfe mdi quan hfe giUa lao 
ddng va thUdng mai qudc te duoc the hifen rat rd trong Tuyfen bd ciia 
cac Bd trudng tai Singapgre: ILO la eO quan cd chUc nang xay dUng va 
theo ddi vifec thuc thi cac tifeu chu^n lao ddng. W T O cam kfe't hop tac vdi 
ILO, tuan thd cac tifeu chu£n lao ddng qudc tfe ndng cdt va ung hd vifec 
khuyfen khich eac tifeu chu£n nay. Tuy nhien, vai trd chinh eda W T O la 
diy manh tu do hda thUdng mai (td dd gdp phan ting trudng va phat trifen 
kinh tfe, cai thifen tifeu chuan lao ddng). Hon nUa, cac Thanh vifen phan 
ddi vifec sd dung tifeu chuan lao ddng vao muc tifeu bao hd: hg nha'n manh 
rang Igi the tUOng ddi lifen quan den mdc luong thap 6 qudc gia dang phat 
trien khdng thfe bi de dga.^ 

NhUng difeu khdng dugc quy dinh trong khudn khd da phuong se 
duge dm each dUa vag cac hifep dinh thudng mai khu vUc. NhUng gi cac 
qudc gia phat trifen khdng the d ît duge trong WTO, dUdng nhu cae qudc 
gia dang phat trifen dang phai cha'p nh^n trong khudn khd cac R.TA thfe 
hfe mdi. Qua that, trong cac RTA thfe hfe mdi, nhOng quy dinh difeu chinh 
quan he giUa lao ddng va thudng mai qudc tfe" ngay cang phd bife'n. Ddng td 
gde do eua Vifet Nam, hai hifep dinh va dd thao hiep dinh vdi cac qudc gia 

Xem ArCuso Maria, Mclarney Carolan, "A race Co the top; Should labour 
scandards be included in trade agreements?", The Journal for decision makers, 
40(1)1_14, 2015, Indian Institute of ManagemenC, Ahmedabed, Sage 
publications. Theo tac gia, mdC sd Thanh vifen phac Crifen da yfeu can W T O dfla 
cac Cifeu chuan lao ddng vao khung phap ly thuong m^i da phudng, di^ng thdi 
dat vin dfe vfe ldi thfe kmh tfe khdng lanh m^nh do chfe dd chyc thi ye'u va tieu 
chu^n lao ddng chiip, gAy ra bdp meo chuong mgi. Cac Thanh vifen dang phat 
crifen khdng iing hd dfe nghi nay, do ngudn lUc h^in chfe khdng cho phep hp cai 
thifen tifeu chu^n lao ddng va thda man cac Cifeu chf do W T O dUa ra. Vifec ap 
dung Cifeu chu^n lao ddng khdng ddng each cflng sfe lam gidm dang kfe nang luc 
canh Cranh ciia cac nfen kinh tfe dang phat trifen 
Difeu 14b) GATS cd quy djnh tUOng ty nhu Difeu XXb) GATT. 
Singapore Mimstenal Declaration: "Core labour standards: 4. We renew our commitment 
to the observance of internationally recognized core labour standards. The International Labour 
Organization (ILO) is the competent body to set and deal with these standards, and we affirm 
our support for its work in promoting them. We believe that economic growth and development 

fostered by increased trade and further trade liberalization contribute to the promotion of these 
standards. We reject the use of labour standards for protectionist purposes, and agree that the 
comparative advantage of countries, particularly low-wage developing countries, must in no way 
be put into question. In this regard, we note that the WTO and ILO Secretanats will continue 
their existing collaboration". 
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phat trien - CPTPP va EVFTA - la vi du difen hinh cua hifen tUdng nay. 
Trong bai vifet nay, tae gia se phan tich vifec difeu chinh quan he giSa 

lao ddng va thuong m?i qudc tfe trong lujt thddng mai qudc te thdng qua 
VI du du thao EVFTA. 

2. DiSu chinh quan he lao ddng - thuong m^i qudc t6 trong 
khudn khd Chuong 13 EVFTA 

Trong EVFTA, mdi quan hfe lao ddng - thUdng mai qudc tfe dUOc 
difeu chinh chu yfe'u tai Chugng 13 (Thuong mai va phat trifen bfen vUng). 
Nfeu coi phat trifen bfen vUng la chifen lUOc dua trfen sy hai hda giUa 3 cdt 
tru chinh: xa hdi, kinh tfe va mdi trUdng,^ bao vfe quyfen eda ngUdi lao 
ddng (yeu td xa hdi) va tU do hda thuong mai (yfeu td kinh tfe) ddng gdp 
vao vifec cdng c6 2 trong 3 cdt tru trfen. Vi thfe, vifec dua quan hfe lao 
ddng - thuong mai vao chddng 13, dat mdi quan hfe nay trong bdi cdnh 
phat trifen bfen vUng cd thfe dUde coi la each rifep can khdn kheo. Cd thfe 
thiy, day cUng la each tifep câ n ma EU ap dyng chung cho cac RTA the 
hfe mdi.^ 

Chuong 13 bao gdm 17 difeu. Hai difeu dau tifen dfe cap nhUng van 
dfe ehung (bdi canh, mire dich, pham vi ap diing, quyen difeu chinh ciia 
cac hfen). Sau difeu tife'p theo difeu chinh quan he giUa mdt bfen la thuong 
mai va ben kia la quyfen trong linh vUc lao ddng, thay ddi khi hau, hfe da 
sinh thai, quan ly rdng, quan ly bfen vUng cac ngudn sinh vat bifen sdng va 
san ph im ngU nghifep. Difeu 9 va Difeu 10 dfe cap hai cau hdi dac thu: (i) 
quan hfe giUa thuong mai, mdi trUdng va phat trifen bfen vUng va (li) vifec 
duy tri mdc dd bao vfe. Difeu 11 va 12 dua ra nhUng difeu kifen vfe thd tuc 
ma cac bifen phap "phat trifen bfen vUng" anh hudng dfen thuong m îi phai 
thda man. Nam dieu eudi cimg quy dinh c6 chfe thi hanh nhUng nghia vu 
quy dinh trong chUdng. 

Cac quy dinh tai ChUdng 13 thfe hifen co gang ciia cac Bfen dam phan 
trong vifec tim kifem sU can bang giUa vifec bao dam quyfen ciia ngUdi lao 
ddng va td do hda thuong mai qudc tfe (2.1). Bfen c?inh dd, ed thfe thay, 
Chuong 13 cho phep cac Bfen hudng quyfen tu do nhat dinh khi dua ra 
cac chinh sach lifen quan dfen linh vUc nay. Tuy nhifen, dddng nhu cd gidi 
han ddi vdi quyfen tU do dd - gidi han dd d dau, chi phep thd cua thuc 
tifen mdi dem lai cau tra ldi (2.2). 

Bonanomi Elisabeth Biirgi, Sustainable development in international law making and trade 
- international food governance and trade in agriculture, Edward Elgar, 2015, p. 54. Q n 
lyu y ring cflng theo Bonanomi, each tidp c^n trfen cd the hi chi Crich la qua sO sai, 
bdi nd khdng tfnh dfen nhflng khia c înh quan Crpng khac ciia phac Crifen bfen vflng. 
Tac gia cUng dfe xu^t mdt sd «cdt try» khac cua phat tnfen bfen vflng nhU: cO chfe (hSn 
quan dfen nhu cSu cai td cac cO chd va thu tyc), phaC trifen (nha^n manh nhu c^u eua 
cac qudc gia ngheo hdn)... 
Vl du, xem Chuong 13 efla FTA ky kfe't giaa EU va Han Qude, cd hifeu Iflc tfl 2011 
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2.1. Di tim diim cdn bang giiia nhu cdu bdo ddm quy'Sn cila ngudi lao 
ddng Vd tti do hoa thuang mai qu^c ti 

Sti hai hoa giiia nhu cau bao dam quyen ciia ngu5i lao dpng va sii 
c^n thiS't tu do hoa thuong mai duoc th^ hi6n qua mdt s6 quy dinh tai 
Chuong 13 v'e di'eu kien ndi dung cung nhu di'^u kien thii tuc. 

fl. Di'iu kiin v'i ndi Aung 
Dieu 13.3 la m6t vi du dien hinh ciia di'eu kien ngi dung nham bao 

dam su cin bang giua bao dam quy'en ciia ngu5i lao ddng va ty do hda 
thuong mai qudc te. Theo quy dinh nay, mOt mat, cac Ben ky k^t phai 
giii VUng miic do bao ve quy'en ciia ngUdi lao d6ng theo luat quoc n6i. Ho 
khdng duoc {shall not) tii bo, lam giani, hoac de nghi til bo, lam giam quy 
dinh trong luit lao dong theo each anh hudng de'n thuong mai v'a d'iu tu 
gilia cac ben. Ho cung khdng duoc thi banh kem hieu qua luit lao ddng 
ciia minh, thdng qua nhtmg hanh vi keo dai hoac tai dien, nham khuydn 
khich thuong mai va diu tu. Mat khac, cac Ben cung khong duoc (shall not) 
ap dung luat lao ddng "theo cdch t^o nin c6ng cu phdn biH d6i xil d6c dodn vd 
phi l-f giiia cdc bin hode mdt biin phdp hdn cMthuong mai trd hinh". Mdt vi du 
khac la Di'eu 13.10.2.e, theo dd cac Ben ddng y khuyen khich trach nhiem 
xa hdi ctia doanh nghiep phti hop vdi luat v'a chinh sach qudc ndi "vdi diiu 
kitn cdc biin phdp liin quan khdng duoc dp dmg theo each tdo nin cdng cu phin 
bitt dii xi dde dodn hoac phi If giUd cdc bin hode hdn ehi thudng mdi trd Kmh". 

Ndi each khac, cac ben cd quySn va nghia vu ap dung cac b i ta phap 
nhSm bao ve quyen ciia ngubi lao ddng. Tuy nhien, ciSc bien phap nay 
khdng thi bl lam dung d^ phuc vu cho muc dich bao hd nganh sin xuit 
ndi dia. Eli dat duOc diSu nay, cac bien phap nay phai thda man 2 di'eu 
kien ve ndi dung: (i) khdng dugc ap dung theo each tao nen cdng cu 
phan biet doi xii dgc doan hoac phi If giua cac ben va (ii) khdng tao nen 
cdng cu han che thuong mai tra hinh. 

Cac di'eu kien ndi tren khifa chting ta Hen tudng den quy dinh ve 
ngoai le chung tai DiSu XX GATT. Cung gidng nhu DiSu XX GATT, 
cac quy dinh ke tren cho phep CiSc Ben duoc tinh den cac nhu c'4u mang 
tinh phi thUdng mai - nhu c'au bao dam tieu chuin lao ddng. Tuy nhien, 
neu nhu di'eu kien duoc dUa ra (khdng tao nen cdng cu ddi xfl dde doan 
hoac phi ly va khdng tao ra ban che thudng mai tra hinh) cung dudc 
giai thich mdt each chat che nhU trong khudn khd 'WTG thi Ben dua ra 
nhting bien phap v'e lao ddng inh hudng tdi thUOng mai qudc te trong 
khudn khd EVFTA se khdng de bien hd cho bien phap ciia minh. 

Ben canh dd, viec ap dung mdt he thdng cac tieu chuan lao ddng 
nin tang tdi thie'u nhu nhau se gdp phan giam thie'u su dde doan va phi 
ly ctia cac Ben khi dUa ra nhung diiu kien ddi vdi himg hda nhJp khJu. 
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Difeu 13.4 dan chifeu dfe'n cac hifep djnh va tifeu chuan da phuong vfe lao 
ddng. Dac bifet, cac Bfen khing djnh cam kfe't tdn trgng, khuyfen khich va 
thi hanh cac nguyen tac vfe quyen cO ban tai nOi lam -vifec phd hdp vdi 
nghia v\\ trong khudn khd ILO va cac Tuyin bd ciia ILO vi cdc nguyin tdc 
ca bdn vd cdc quy'in tai noi ldm viic vd cdc budc tiip theo (1998), cu thfe la (i) 
quyfen t\( do lap hdi va edng nhan hUu hifeu quyfen thuong luong tap thfe, 
(ii) xda bd mgi hinh thdc lao ddng cUdng bdc, (iii) xda hd huu hifeu lao 
ddng tre em, va (iv) xda bd phan bifet ddi xd hfen quan dfen tuyen dung 
va cdng vifec. Tti dd, mdi hfen phai (i) cd nhting nd luc hfen tuc va lau dai 
nh^m phfe chu^n (nfeu chua phfe chu£n) nhdng cdng Udc eO ban cua ILO; 
(il) xem xet phfe chuan nhang cdng tide khac duoc coi la duoc ILO cap 
nhat, cd tinh dfe'n tinh hinh qud'c gia minh; va (iii) trao ddi thdng tin vdi 
Bfen kia vfe vifec phfe chu^n duoc dfe cap d (i) va (ii). Cac Bfen khdng dinh 
Ui cam kfet thi hanh htiu hifeu cac cdng Udc ILO ma hg da phfe chuan 
thdng qua luat, quy dinh va thi^c tifen qudc ndi (Difeu 13.4.4). Tuy nhien, 
l^i mdt lan ntia, c'an chu -f rang viec vi pham cac nguyfen tac va quyen cO 
ban noi lam viec khdng duoc vifen din hoac sd dung nhti ldi thfe so sanh 
hdp phap, ddng thdi tifeu ehuan lao ddng khdng nfen duoc sd dung cho 
myc dich bao hg thuong mai (Dieu 13.4.5). R d rang, vifec can bang gifla 
bao dam quyfen eiia ngUdi lao ddng va tu do hda thuong mai qudc tfe la 
mdt nhifem vu khdng dfe dang dd'i vdi cac Bfen tham gia hifep dinh. 

h. Df&u kiin vi thii ti^c 
Mdt sd difeu kifen vfe thu tuc duoc dat ra nh^m hai hda hda mdi quan 

hfe giua lao ddng va thUdng mai qudc tfe'. Vi du, ihii nhdt, khi chuin bi 
va thuc hifen cac bifen phap nham bao dam difeu kifen lao ddng cd thfe 
anh hudng dfen thUdng mai va dau tu, mdi Bfen phai tinh dfe'n cac thdng 
tin khoa hgc, ky thuat va sang chfe cung nhu nhdng tifeu chuan qudc tfe, 
hudng dan va khuyfen nghi qudc tfe lifen quan, bao gbm ca nguyfen tac 
phdng ngda (Dieu 13.11). Thii hai, de tdn trgng nguyfen tic minh bach, 
mdi Bfen phai bao dam rang ba't ky bifen phap nao nham bao dam difeu 
kifen lao ddng anh hudng dfe'n thtiOng mai va dau tU phai dugc xay dUng 
va thi hanh mdt each minh bach, duoc thdng bao va cho phep ngudi hfen 
quan dua ra y kien (Difeu 13.12). Thii ha, cac Bfen phai ra soat, theo ddi 
va danh gia tac ddng eua vifec thtic hifen hifep dinh dd'i vdi phat trifen bfen 
vflng thdng qua cic chinh sach, thdng Ife, thu tuc, cO chfe tham gia cua hg. 
Vifec nay cd thfe dUdc cac Bfen thtic hifen rifeng re ho^e cimg nhau (Difeu 
13.13). Thit tu, cd chfe hop tac trong linh vtic ThUOng mai va phat trifen 
bfen vflng cflng dugc quy dinh tai Difeu 13.14, theo dd cac Bfen cdng lam 
vifec trong cac hnh vtic ve thuong mai va phat trifen bfen vting trong cac 
difen dan qude tfe', trao ddi thdng tin, kinh nghifem, nghifen ctiu, trO giup 
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ky thuat... (Difeu 13.14). Dang chd y la, khi cd bat ddng gitia cac Bfen hfen 
quan dfen mdi quan hfe gifla lao ddng va thUdng mai qudc tfe', b^t dbng chi 
dUde giai quyfet thdng qua thu tye tham v^n hoac duoc xem xet bdi mdt 
Hdi ddng chuyfen gia (Dieu 16.1). 

Cd thfe ndi, vifec dUa yfeu td quyfen eda ngUdi lao ddng vao R T A la 
mdt thang ldi ldn cua EU va nhting ngUdi dau tranh cho quyfen eda ngUdi 
lao ddng. Day cflng la mdt nhuong bO ctia Vifet Nam - cflng nhti cac ddi 
tac ky kfe't R T A tUdng tti vdi EU. Tuy nhifen, dfe thuyfe't phuc va lam yfen 
long cac ddi tac ky kfe't ddng thdi bao dam d mdt mdc dd nhat dinh tti 
do hda thuong mai, RTA cflng phai chtia dting eae difeu kifen ve thu tuc 
va hinh thflc dd'i vdi cac bifen phap bao dam quyfen eda ngtidi lao ddng. 
Bfen canh dd, RTA cdn cd nhting difeu khoan khang dinh quyfen td do 
quyfe't dinh eda cac Bfen tham gia trong linh vtic quan hfe gitia lao ddng va 
thuong mai qudc tfe'. 

2.2. Quyin tif do quyit dinh cHa Bin tham gia hiip dinh 
Khi giai thich cac nghia vu ndi trfen, can Itiu y dfe'n quyfen tti do quyfe't 

dinh ra't ldn eda cac Ben. Trong ChUdng 13, quyen tti do quyfe't dinh dd 
thfe hifen d 3 khia canh. 

Thii nhdt, each tifep can dugc ap dung khi thUc hifen nghia vu lifen 
quan dfen phat trifen bfen vflng ia each dfep can "hop tac". Difeu 13.1.5 
tuyfen bd : each tifep can ctia quy djnh trong ChtiOng 13 la "each tiip cdn 
hap tdc dua trin nhung gid tri va loi ich chung, cd tinh din su khde hiit ve miic dd 
phdt triin cita cdc Bin". 

Thti hai, trong khudn khd hop tae dd, Chuong 13 cd hdn mdt Difeu 
13.2 nham nhan manh quyen eda cac Bfen trong vifec difeu chinh mdc dd 
bao hd. Theo dd, cac Bfen c6 quyfen (i) xae djnh eae myc tifeu, chifen luoc, 
chinh sach va Uu tifen phat trifen bfen vflng ctia minh; (ii) xay dung mdc 
dd bao vfe qudc ndi dd'i vdi mdi trtidng va cac hnh vtic xa hdi eda minh, 
nhu Bfen dd cho rang phu hop; (iii) thdng qua va dieu ehinh cac luat va 
chinh sach lien quan theo each phu hdp vdi cac tifeu chudn, thda thuan 
qudc tfe ma Bfen dd tham gia, duoc nhjc dfen t p Dieu 13.4 va 13.5. Difeu 
13.2.2 cd dua ra han chfe" nhat dinh ddi vdi quyen tfl do quyfet dinh ctia 
cae bfen. Theo difeu nay, mdi bfen phai cd gang dam bao luat va chinh sach 
eda minh quy dinh va khuyfen khich bao vfe (quyfen etia ngtidi lao ddng) 
d mtic dd cao va phai tifep tuc c6 gang hoan thifen cac luat, chinh sach dd. 
Tuy nhifen, gidi hgn dd rat mO hd va long leo: cac Bfen chi can '''co gang" 
dam bao luat eda minh (.-.), va cUng khdng rd thfe nao la "mUc dd eao" 
cua vifec bao ve cac quyfen trong linh vtic lao ddng. 

Thti ba, nghia vy cai thifen lu^t va chinh saeh qud'c ndi lifen quan dfe'n 
phat trifen bfen vflng (va do dd, hfen quan dfen vi^c bao dam quyfen eda 
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ngudi lao ddng) khdng phai la nghia vu kfet qua. Mdi Bfen chi c^n "c6 
gang" bao dam sao eho luat va ehinh sach eda minh quy dinh va khuyfen 
khich bao dam quyfen cua ngtidi lao ddng, eflng nhu "c6 gang" cai thifen 
cac luat va chinh saeh dd."^ 

Tha tu, trong cd ehfe giai quyfe't tranh chap hfen quan dfen Chuong 
13, vifec thi hanh quyet dinh cua Ban chuyfen gia phy thudc vao cac Bfen, 
va khdng cd quy djnh nao ve vifec "tra dfla" trong trudng hop khdng thi 
hanh. Ngtidi ta cd thfe cho rang khdng cd nguy cd bl "tra dfla", Viet Nam 
sfe khdng c'an lo ldng nhifeu nfe'u khdng thUc thi cac nghia vy tgi Chudng 
13. 

Vi ly do do, mdt sd quan chflc Viet Nam cho ring tuy EVFTA dat 
ra va'n dfe phat trifen bfen vflng ve lao ddng, an toan mdi trudng, chtiOng 
ThtiOng mai va phat trifen bfen vting chi mang tinh hd trO hop tac. Do dd, 
" (...) EU hS trp Viit Nam tdng cubng tiiu chudn kf thudt, mdi trubng vd cUng di 
khuyin khich Viit Nam thuc hiin cdc cdng udc Viit Nam da tham gia. Vi cO bdn, 
phia EU khdng tao ra nghia vu mdi mdchi hS tra Viit Nam phdt triin tdt han". 

Cau hdi dat ra la: heu ed that la Chuong 13 khdng tao ra nghia vu 
mdi cho Vifet Nam? Lieu cd phai la ChtiOng 13 chi nhdm den vifec khuyen 
khich Viet Nam thflc hifen nhflng cdng Udc ma Vifet Nam da tham gia? 
Va suy cho cung, quyfen quyfe't dinh cua Vifet Nam khi thtic hifen ChUOng 
13 vdi tu each la Bfen tham gia EVFTA sfe ldn dfe'n mdc do nao? De tra ldi 
can hdi nay, cd thfe tham khao kinh nghifem cua Han Qudc vdi tu each la 
mdt bfen ky kfe't RTA vdi EU. 

Nam 2011, EU va Han Qudc da ky kfet Hiep dinh tu do hda thUdng 
mai. Hifep dinh bao gdm ChtiOng 13 (Thtidng m p va phat trifen ben 
vting) vdi nhflng quy djnh kha tUOng tii v6i quy dinh trong ChtiOng 13 
du thao EVFTA. 

Ngay 17/12/2018, EU da yfeu c^u tham van vdi Han Qudc vfe mgt 
sd va'n dfe vfe lao ddng duoc quy djnh tai Difeu 13.4.3 cua chtiOng 13. 

Difeu 13.4 dieu chinh cac van dfe Hen quan dfen nhflng tifeu chuan va 
hiep djnh lao ddng da phtiOng. Dac bifet, theo khoan 3, phu hop vdi nghia 
vu trong ILO va Tuyen bi ciia ILO vi nhang nguyin tdc vd quyin co bdn tai 
noi ldm viic vd cdc budc tiip theo, cic bfen cam kfet tdn trgng, khuyfe'n khich 
va thi hanh, thdng qua lu^t va thdng Ife ctia minh, nhting nguyfen tdc Hfen 
quan dfen cac quyfen cd ban: tU do l^p hdi va cdng nhan htiu hieu quyfen 
thuong luong tap thfe; logi bd mgi hinh thflc lao ddng cfldng bflc; logi bd 

'" Xem cac di§u 13.2.2, 13.10.2.a, 13.10.2,d, 13,11, eau diu Difeu 13.14.1... 
" Xem phong v & d i ^ Tran Nggc Quin, Phd VymidngVu chau Au(Bd Cdng thuong), 

E)dc Duy, "Cat giam thu^ trong EVFTA: Lgi the va thach thiJc se ngang nhau" 
29/4/2016, http://'www.mpi.gov.vn/Pages/mibai.aspx?idTm=32462&idcm=49, tmy 
cap n ^ y 03/01/2019 

http://'www.mpi.gov.vn/Pages/mibai.aspx?idTm=32462&idcm=49
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lao ddng tre em; Ioai bo phan biet ddi xd ddi vdi vifec tuyfen dung va vifec 
lam. Bfen canh dd, cac Bfen earn kfet thi hanh mdt each hifeu qua cac Cdng 
Udc ILO ma hg da phfe chudn, ddng thdi cd nhting nd Itic hfen tyc va lau 
dai nham phfe chuan cac cdng Udc nfen tang eda ILO cflng nhti cac cdng 
tide khac ma ILO xfe'p logi la "cap nhat". 

Sau 7 nam thtic hifen FTA, theo EU, Han Qudc dudng nhti da vi 
pham quy dinh trfen, dac bifet la (i) cam kfe't vfe tti do lap hdi va thtidng 
ludng tap thfe va (ii) cam kfet cd nhting nd lye Hfen tyc va lau dai nham phfe 
chudn cic cdng udc nfen tang eua ILO. 

Trudc hit, EU cho rdng Hdn Qudc vi pham cam kit v'i viic bdo ddm tu do 
Idp hdi vd thuang Iuang tdp thihdi 6 ly do. ThU nhSt, Difeu 2.1 Dao luat vfe 
Cdng doan eda Han Qudc dinh nghia "ngtidi lao ddng" la ngUdi sdng 
bang luong hoac ngudn thu nhap tuong duong nhan duoc do thuc hifen 
mdt loai cdng vifec. Djnh nghia nay dtiOc tda an Han Qudc giai thich la 
khdng bao g'dm nhting ngtidi tti tuyfen dung (bao g'dm ca nhflng ngfldi 
lam vifec cho mdt chu), cflng nhti nhting ngfldi bi sa thai va thit nghifep 
khdi ph^m vi dUde hudng tfl do lap hdi. Thd hai, Difeu 2.4.d) dao lujt 
trfen eho rang mdt td chtic khdng dugc coi la cdng doan khi nhting 
ngUdi khdng dUdc djnh nghia la "ngUdi lao ddng" dugc phfep tham gia td 
chdc. Thd ba, Difeu 23.1 dao luat trfen quy djnh cac thanh vifen chd chdt 
(officials) eda cdng doan chi ed thfe dugc lfla chgn td cac thanh vien cua 
cdng doan. Thd tti, Difeu 12 (1, 2, 3) dgc chung cung Difeu 2.4 va Difeu 
10 eda dao luat quy djnh cd quan cd thdm quyfen cd thfe tuy y khi thflc 
hifen thd tyc cap phep cho vifec thanh Igp edng doan. Thti nam, Difeu 31.2 
va 31.3 ctia dao luat eflng nhfl thdng Ife cua cO quan cd thdm quyfen trong 
linh vflc lao ddng cho thdy cd quan nay cd thfe yfeu c'au thay ddi cac thda 
thugn tap thfe. Thd sau, ph'an 314 cua Bd luat Hinh sti Han Qudc cting 
nhu thyc tifen ap dyng ctia ed quan cdng an va kifem sat cho thdy sy vi 
pham nha't dinh dd'i vdi hanh vi bifeu tinh hda binh. 

Sau do, EU cho rdng Hdn Qudc vi pham cam kit cd nd luc Uin tuc vd Mu 
ddi trong viic phi chudn cdc cdng udc n^n tdng cita ILO, vi qudc gia nay sau 
7 nam kfe tfl ngay hifep djnh ed hifeu lye vdn chtia phfe chudn 4 edng Udc 
nfen tang cua ILO: Cdng Udc vfe Tti do lap hdi va Bao vfe quyfen td chtic 
(1948); Cdng tide vfe Quyfen td chdc va thtidng luong tap the (1949), 
Cdng Udc ve Lao ddng cudng bdc (1930) va Cdng udc vfe Loai bd lao 
ddng ctidng bdc (1957). 

Cd the ndi, cae quy djnh ctia FTA gifla EU va Han Qudc ma EU 
vifen dan d trfen hoan toan gidng vdi quy djnh tai Difeu 13.4 trong ChflOng 
13 eda dfl thao EVFTA va EU khdng hfe ngan ngai thtic hifen cic thd tuc 
nh^m bude Han Qudc phai thyc hifen eac cam kfe't vfe lao ddng trong 
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khudn khd FTA. Khdng cd ly do gi dfe nghi ngd rdng trong ttiOng lai. 

EU sfe khdng cd nhflng ddng thai tfldng tfl dd'i vdi Vifet Nam, mdt khi 

EVFTA cd hifeu luc. Nhu vgy, vifec bao vfe quyfen cua ngfldi lao ddng sfe 

la thd thach trong ttidng lai neu EVFTA dtiOc cac Bfen phfe chudn. 

Dang chd y la, vifec bao vfe quyfen cua ngtidi lao ddng cdn la difeu 

kifen ma Vifet Nam c'an thda man trong hifen tgi, nfeu mud'n EVFTA dUOC 

phfe chuan. EVFTA dugc Nghi vien EU danh gia cao, mdt phan do cd 

nhflng cam kfet Hfen quan dfe'n vifec thflc thi nhflng tifeu chuan ndng cdt 

eda ILO. Trong cac tifeu chudn dd, cd quyfen tu do tham gia cdng doan -

va theo danh gia eda Qude hdi EU, 6 Viet Nam hifen tai quyen nay chtia 

dugc tdn trgng. Thang 9/2018, mdt nhdm 32 dai bifeu Qudc hdi EU 

cflng da gtii thu nha'n manh sU c'an thifet yfeu c^u Vifet Nam thi hanh cac 

cdng tide ndng cdt eda ILO trUdc khi EVFTA dtiOc phfe chudn. Trong 

phifen hgp vdi Oy ban Thuong mai qudc tfe eda Qudc hdi EU, dai difen 

chinh phd Vifet Nam da trinh bay vifec chdng ta cd kfe hoach phfe chuan 3 

cdng Udc edn lai cua ILO cflng nhfl thdng qua vifec ra soat, stia ddi Bd lugt 

Lao ddng v'ao thang 10/2019. Tuy nhifen, theo bao cao vien cua Qudc 

hdi EU, neu ehUa thda man vdi thflc trang thtic thi tai Vifet Nam, cd thfe 

vifec phfe ehuan EVFTA se hi dinh lai.'^ • 
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