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Tom it X
Vidin d¥ higu ac cia hgp dong thuong mai qudt € dugc quy dink trong Cong wéc Lién
Hap quéc vt hap ddng mua ban hing héa qudt 1€ (CISG) thong gua tiyén b8 mink
thi tai Didu 4 CISG. Theo dd, Céng wdc khong dizu chinh vdn d& higu he ciia hgp
dng, tric trung hgp o6 quy dyh khde rd rang dugc néu trong Cong . Tuy nhién,
trén thuge 1€ dp dung, c6 nhitng v d& phdp 1y khéng ro ¢6 thugc vE vdn dE hieu e cla
hop ding (tic d6 ddn dé khong thuge pham vi dp dung ata CISG) hay khong, vi du
vdn di v2 yéu 16 d6i ing va vdn d& hidw luc v¥ mdt hinh thite cla hop dong. Chinh v}
nhftng “18 hdng” nhie vdy, co quan taf phan thisng dua vao phdp ludt quéc gia minh
véi Iy do CISG khong didu chinh vdn dé higu lvc ciia hop ddng. Ddy la met bid hign
csta hugn tong xu hudng quay vé ap dung phdp ludt qudc gia hay thuc su co quan tai
phdn dd dp dung dring nguyén tdc giai thich CISG tai Dituw 7 CISG? Vin d& nay
s dugc phan tich théng qua bai viet.

Tit khoa: higu lyc hop dong, CISG, xu huéng quay vé dp dung phdp ludt qudc gia

Abstract
The validity of intemattonal sale contract is stipulated by the explicit statement in Article
4 of of the United Nations Convention on Contract for the International Sale of Goods
(CISG). Accordingly, the Convention doesn’t regulate the validity of such contracts,
unless “othenwise expressly provided in this Convention”. However, the practices
eventually show that it is unclear whether some legal questions should be considered
“validity issues” (thercfore cannot be governed by CISG), sucht as “consideration”
elements and the formality of contracts. With these “gaps”, international adjudicators
usually rely on theirs national laws due to CISG’s silence on the question of validity.
Is this a manifestation of homeward trend? Or is it in accordance with Anijcle 7 of
CISG? This article will analyse this issue.
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1. Khai quét v xu hudng quay ve 4p dung phap luat quéc gia

Trong thdi gian gan day, nhigu bi viét da thio luan vé xu hudng
Toa 4n quay v& véi phdp luit quéc gia trong viéc gidi thich v ip
dyng Céng udc hay con goi xu hudng “quay vé 4p dung phdp luat
quéc gia” (homeward trend).' Hau hét cic nghién cyu v “homeward
trend” deu cho thiy diy 12 hién tugng thim ph4n cic Toa 4n quéc
gia dp dung kién thic vd quan di€ém mi ho dugc dio tao (boi he
thdng phdp luat qudc gia cia minh) khi gidi thich cic ditu khoan cia
CISG.2 Nhu vy cdch 6ép can hién nay cta cic hoc gid chd yéu tip
trung vao xu hudng “quay tré vé véi phip Jujt quéc gia” trong viéc
giti thich Cong udc, cu thé trusng hop Toa dn khéng gisi thich cc
dieu khoan CISG mét cich doc lap vi théng nhat ma qua lang kinh
ctia phdp lugt trong nudc.® Hién wigng nay con duge goi tén Ja g1di
thich CISG theo tinh than cda phép lust né1 dia.* Homeward trend
cdn dugc nhin nhan nhu xu hudng cia Tod dn “quay vé dp dung
phdp luar quéc gia” trong viéc grdi thich cic diéu khoan cua CISG,
tr d6, dua dén két qué la dp dung phdp lujt trong nudc trong nhung
trudng hop déng ra phii dp dung CISG. Hi¢n tuong nay dugc goi tén
12 “Ap dung ludt ngi dja trong truong hop le ra phdi dp dung CISG”.® Biéu
hién thit ba cia xu hudng nay 1 hién tugng Toa 4n da gidi thich va
4p dung phdp luat quéc gia dé digu chinh céc vin dé thuéc pham vi
ditu chinh cia CISG. Hién tudng nay con duge goi tén fa “thu hep

Lamy A. DiMatteo, Lucien Dhooge, Stephanie Greene, Virginia Maurer, “The Interpretive
Turn in Ineemationdl Sales Law: An Andysis of Fifien Years of CISG Jurisprudence”.
Northuestern Jountal of International Law & Business, Vol. 24, 2004, p 229; Franco Ferman,
"Homeward Trend: What, Why and Why Not”, CISC Methodology, Munich' Sellicr, p. 171;
Franco Ferran, “The CISG and Tts Impact on Nauonal Legal Systems: General Report,” in
The CISG and s Impact on National Legal Systems, ed F. Ferran, Munich: Sellier, 2008, p. 413;
Harry M. Flechmer, *Article 79 of the United Nations Convennion on the Intemational Sale
of Goods (CISG) as 2 Rorschach Test: The Homeward Trend and Exemprion for Delivermg
Non-Conformung Goods,” 19 Pace Int'l L Rev, 2007, p 29

Flechtner and Lookofsky, * Manfred Forberich. The Worst CISG Decision
in 25 Years™”, 9 V. J. In’l Com L & Arb., 2005, tr 199; Nouage, L., “Who's Afraid
of the Vienna Sales Convention (CISG)? A New Zealander's View from Australia
and Japan™, 36 Viet. U. Wellington L Rev. 815, 2005, tr. 838; Walt S.. “The CISG's
Expansion Biag; A Comment on Franco Ferran”, 25 Inr'l Rev. L & Econ 342, 2005,
. 348; Whitnngion N., “Comment on Professor Schwenzer's Paper”, 36 Via. U.
Wellington L Rev. 809, 2006, tc 811

M Torsello, “Common Features of Uruform Commercial Law Convention. A comparative
Study beyond the 1980 Uniform Sales Law", Sellicr European Law, 2004, tr 18

* Ingeborg Sch , “Divergent pretati Reasons and Soluuons”. trong Lary A.
DiMatteo (cd), Jntentational Sales Law, A Global Challenge, Cambridge Universiy, New York,
2014, 103.

Ingeborg Schwengzer, 1ldd, r. 103.
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pham vi dp dung cia CISG dé dp dung phap ludt ngi dia”.* NhY Viy
theo quan diém ciia tic gi4, homeward trend phai dugc dinh gg 1a
12 xu hudng Toa 4n gii thich va dp dung CISG theo hudng "q44Y
vé vi h¢ théng phdp ludt quéc gia ma niinh thdn thuge”. Biéu hign cua
xu hudng nay la nhitng rrusng hep Toa én gidi thich CISG thec_)
tinh thin phdp luat n¢i dia, ép dung luat n¢i dia trong trudng ho? ’le
ra phii 4p dung CISG va thu hep pham vi 4p dung cia CISG de, °p
dung luat noi dia. Hién nigng nay xdy ra trén thyc té lam anh hUOng
dén viec gii thich va 4p dung théng nhit Cong udc. Mat trong sO
nhetng trudng hop thu hep pham vi 4p dung cta CISG de’,ép dung
phép ludt noi dia gay ra nhigu tranh luan rong vigc gidi thl(.:.h. Va,ép
dung v&n dé hiéu lyc cva hgp dong, sé dugc phan tich va gidi thich
& phan noi dung dudi day.

2. Hieu luc hop dong: "khoang xam” cho xu hudng quay ve&
ap dung phap luat quéc gia?

Vin de hi¢u lyc ctia hgp dong ¢6 duge ditu chinh béi cdc quy
dinh CISG hay khéng sé quyét dinh viéc co quan i phdn sé sit dung
CISG hay phdp luit qudc gia dé gidi quyét van de hieu lyc cia hop
dong. Trong khi Picu 4 CISG quy dinh ring Cong udc khong digu
chinh vin dé hiéu lyc cia hgp dong, trit tridng hop ¢6 quy dinh
khdc r6 rang dugc néu trong Cong udc thl thyc tién gidi quyét tranh
chip cho thiy sy hién dién ctia nhting vin dé phdp 1y v& hiéu luc hgp
dong khong ro cé thuée pham vi digu chinh ctia CISG hay khong.
Dién hinh vin d& vé yéu ¢6 d6i ung vi vin d2 hiéu lyc v& mit hinh
thuc cta hgp dong.” Chinh vi nhitng “18 hdng” nhu viy, co quan tai
ph4n thudng dya vao phdp lujt quéc gia minh véi ly do CISG khong
di¢u chinh vin d& hiéu luc cta hgp ddng, diy c6 phii Ia biéu hi¢n
ctia xu hudng quay vé 4p dung phip luit qudc gia hay khéng? Dé giai
quy€t vin de nay, cin phii xdc dinh (i) vin d@ hi¢u lyc ctia hop dong
¢6 hoan toan bj loai triy khoi pham vi dp dung cia CISG hay khong?
Yéu ciu v& gidi thich théng nhdt Digu 4 cho thiy CISG khong digu
chinh vin d¢ hiéu lyc hgp ddng, trit trudng hop dusc quy dinh tai
Cong udc. Ti dé phan tich (ii) vin d& hi¢u lyc vé mat hinh thic coa
hop déng vi yéu t6 ddi ung cé thuoc pham vi ditu chinh cua CISG
va (iii) dua ra két lugn vE thyc tién gidi quyée tranh chip I sy pha
hop véi Ditu 7 CISG hay 1 biéu hién ciia xu hudng quay v& 4p dung
phép luat quéc gia.
¢ Ingeborg Schwenzer, didd, tr. 103.

CISG vin c6 quy dinh wi Didu 11 nhung li cho phép bio Iuu theo Ditu 12 v Bty 96, he
qui cda bio luu vin cdn pdy ra nhitu tanh cli trong thic néo 4p dung CISG. '

v’
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2'11 Hi.gu lyc hop dbng: yéu.ciiu gidi thich dc lap theo tinh than
Céng udc Lien hop quéc ve hop ddng mua bdn hang hoa qudc t¢ CISG
Trong su6t lich sif hinh thanh luat théng nhit vé mua bdn hang
héa quéc t&, thuc t&€ chiing minh I it khé dat duge nhimng quy
dinh ¢6 tinh bai hoa di¢u chinh vin dé hiéu lyc hgp dong vi ¢6 mét
sy khdc nhau ding ké guta cic quy dinh nay tai phdp luic cic quéc
gia. Vin d& nan giai ndy din dén sy ton tai ve mot digu khodn “thoa
hiep” tai cau thy hai, di€ém a, Dieu 4 CISG, mot ditu khoin duge
cho 1 loai trif cc van d& thuoc tir pham vi dp dung cua CISG, trong
d6 6 hi¢u lyc cta hgp déng. Tuy nhién, theo quan diém caa mor
s6 hoc gid,* diu khodn ve hi¢u lyc hop dong s¢ phii dugc giii thich
mot cich d¢c 1ap theo tinh thin cha Cong ude.” Nhu da duge quy
dinh tai Bigu 4 CISG, Cong udc khong ditu chinh vin de hiéu lyc
cua hgp dong, “trit truvng hop 6 quy dinh khdc ro rang dugc néu trong
Céng woc”. Nhu viy, Cong udc khong hoan toan loai trir viec digu
chinh vin d& hi¢u luc ctia hgp dong. Céc dizu khoin cua Cong udc
vin dugc stt dung dé x4c dinh vin dé hi¢u luc trong nhung trusng
hgp khic duge néu ro rang trong Céng udc. Tuy CISG khong cé
dizu khodn gidi thich v& “nhang truong hop khdc duge néu 18 rang trong
Cong ugc”.® Tuy nhién, hai trutng hgp duge cho Ia nhung vf dy théa
man yéu cau nay la Pigu 12, 96 va digu 29." Do dd, néu co quan tai
phén 4p dung phdp luar quéc gia ma khong phai CISG dé ditu chinh
vin d2 hi¢u luc hinh thifc va néi dung hop dong sé Ia mér bi€u hién
cta xu hudng quay v& 4p dung phdp lust quéc gia.
2.2. Didu kign van ban - hi¢u lyc vé hinh thic cha hgp dong
Cé thé néi, CISG ton trong cdch tiép cin mang diu 4n cta
nguyén tic favor contractus trong phép luat hgp dong thusng mai quéc
€2 Ditu 11 cho phép: “hop ddng mua bdn khong bdt bugc phdi dugc
giao két hodc ching minh bing van bdn...”. Tuy nhién, véi ban chit la
mot digu wéc quéc té, vén la syt nhuong bo va cam két gitta cdc quéc

Patnck C. Leyens, CISG and Mistake: Uniformi Law vs. Domestic Law The Interpretative Chaflenge
of Mistake and the Validity Loopholr, 2005, hups://www.cisg law pace.cdu/cisg/biblio/leyens
heml# 45, truy cap ngay 1/4/2019.

Ingeborg Schwenzer, The Application of the CISG in Light of National Law, 2010, hetps://
edoc.unibas.ch/20481/3/20130129163124_5107eb4c6a305PDFA20.pdf, truy cip ngay
1/4/2019,

W. Khoo, C.M. Bianca & M.J. Bonell (Eds.). Commentary on the Interational Sales Low,
The 1980 Vienna Sales Convention. Guffzt, Milano, (“Bianca & Bonell”), Arc 4, para 32,
1987,

Lookofky, The 1980 United Nations Convention on Contracs for the Iteniational Sale of Goorls.
hutp: /A cisg law. pace. edu/cisg/biblio/lookofky hum, tuy ctp ngdy 2/4/2019.

Le Ton Phat, “Nguytn tdc Favor contracius trong 4p dung cic bign phdp x Iy vi pham hop
ddng theo CISG", Tap chf Khoa hoe phap Iy, s6 7. 2017.
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gia, CISG ciing cho phép nhitu béo Juu déi véi céc didu kl?oa'n cu;
minh.” Mot trong s6 digu khodn c6 thé duge bdo luu Iz Dren 11V
vin de bao hnu bao gom cich thiic bdo luu, he qui bio Juu duec 1Y
dinh tai Ditu 12 v Ditu 96. Nhu véy, mac di CISG ruyén b6 1l
Ditu 4 khong dizu chinh vin dé hi¢u lyc vé hinh thuc cia hC’Pldbr‘g‘;
tuy nhién, viéc gidi thich quy dinh vé bio luu Digu 11 lai quyét din
mot “hop ddng mua bdn hang hoa quéc t€ thugc d6i tugng dibu chinh cia
CISG” ¢6 hiéu lyc hay khong. Trong trudng hop yéu c':m.bét buodc
v& hinh thic hop dong, Toa dn cin xér dén yéu 8 ndy kl_“ x]em Xé[
hiéu lyc cia hgp dong. Tuy nhién, hién nay tdn tai hai cich gidl
thich h¢ qué ctia bdo Juu theo Didu 12 va Ditu 96 cuz CISG. Thfzo
d6, Toa 4n ¢é thé vién din phdp luit quéc gia thay v CISG dé ditu
chinh v4n d& hiéu luc ciia hgp dong, va tao ra hién tugng xu hudng
quay vé dp dung phdp luit qudc gia. .

Trudng ph4: gidi thich rong cho ring mot khi qudc gia thanh vién
CISG bio luu diu kien hinh thitc ctia hgp dong cheo Digu 96 thi cic
bén sé phai tuan cthy diéu ki¢n d6 trong mei tinh huéng ma mot trong
cdc bén ¢6 tru s6 thudng mar tai quéc gia thanh vién da thuc hién bio
luu. Trong vy tranh chip gitta bén mua & Nga vi bén bin & Bulgaria
dugc gidi quyét tai Toda trong thi cdp cao cua Lién bang Nga vao thing
2 nam 1998, Toa nhan dinh ring Lién bang Nga da ké thita tuyén b8
b4o luu ctia Lién bang X6 viét tntdc day theo Ditu 12 va Dizu 96. Do
dé, cdc quy dinh tai Bien 11 va Digu 29 cho phép cdc bén cd thé sita
déi hosic chim dut hgp dong bing bat ky hinh thic ndo ngoai vin bin
s¢ khong dugc dp dung néu mét trong cdc bén ¢6 tru s6 thuong mal
tai Lién bang Nga. Trén co s nay, Toa da phdn quyét rang viéc sifa
déi hap dong ctia cdc bén duge thyc hién bing miéng khong cé hitu
Iuc. Quan diém ndy djc biét thinh hanh khi Toa 4n cda cdc qudc gia
di tuyén bé bio luu thy ly tranh chip ma mét trong cdc bén cé try 56
thuong mat tai quéc gia nay.

Trusng phii gidi thich hep bao gom hai quan diém tuong ung
vdi hai tinh hudng: Quan diém (1) cho ring bdo luu chi mang tinh
B V2 lich s Igp phép, can cat vio cic " ligu tris bi” (travanx préparatoires), Didu 11 cha phép
ny do ve hinh thitc clia hop ddng Iy mat trong cée didu khoin coa CISG gay tranh car nhit
g cde dar dign quéc gia cham g dam phdn Cong wde ndy. Mot s6 quéc gia {nhic 1 cdc
quéc gia thuae khét x4 hot chit nghta) dgc bi¢e nhin manh fim quan trong cua cic ditu kign
v& hinh chite trong khi dé, cdc qudc g thude nhém kinh & th trudng phuong Ty thi xemn
cic dien kign miy 12 khong thyc fibn va khong phs hap vér hoat dong thuong mar quéc té.
Do d6. mic dix cuéh cing, quan diém v& s do hinh thuc di “thing the™ nhung CISG vin
ghy nhan s nhugng bo cho nhém cdc quéc gia yeu cdu ditu kién Kinh thic bing cich cho
phép tuyen bé bio luu.
" Xem: hupi//wwnw uniex info/case cfm?pid=1&do=caschad=365&81ep=Absmact, truy cap

ngay 2/4/2019.
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ch'it nng bu(l‘,s‘c (\161 véi f:ba énl cic quéf: gia d3 ruyén bé bio luy, dizu
dé .Cé nghia a tba dn cdc qubc‘gxa khong tuyén b6 bao luu thi trong
moi trudng hgp deu khong bi rang buoc 4p dung dieu kién hinh chic
vin ba\n, Chf’ du tranh f:hép cé ’m()t bén ¢6 try 56 thuong mai tai quéc
gia thanh vien di tuyén b& bio lwu. Quan diém nay bj dinh gig 11
khong phtt hgp véi tit ngtt duge sit dung trong Dieu 12 vi Dieu 96,
vén két néi hé qud CL}a bio luu vdi try ‘sé thuong ma1 cda mgt trong
cic bér} trong hgp dong thay v try sd cua toa 4n gidi quyét tranh
chip. Y djnh cta cic nhi soan thio CISG theo hudng md rong he
qui ctia bio luu theo Digu 12 va Dizu 96 dén ci cic nudc thanh vién
khic cia CISG, ngoai cdc nudc di tuyen bs bio luu.

Mgt khi chdp nhin h¢ qui cia bio luu ¢6 thé dugc dp dung tai
quéc gia khong dua ra tuyén b bdo luu thi vin dé dit ra 1iép theo
Ia c6 phdi qudc gia d6 sé dp dung ngay lap tc diu kign hieu hyc ve
hinh thic khi m¢t trong cdc ben cé tru s& thusng mai tai qudc gia
thanh vién di tuyén b6 bio luu? Quan diém (2) dugc thita nhan tong
rii cho ring trong trudng hgp mot trong cic beén trong hgp dong ¢é
tru s6 thusng mal tai quéc gia thinh vién CISG di bio luu theo Digu
96 tht digu kien hi¢u lyc v& hinh thic vin bidn khéng nhit thiét dugce
dp dung ngay m2 khi dé, phéi cé mot “budc dem”, dé 1a tham chiéu
dén quy dinh tuong ung trong phdp luit dp dung, dugc xdc dinh
thong qua cdc quy pham xung dét cua tda dn cé thim quyeén. Chi
khi quy pham ctda hé théng phép luit nay cong yéu cau hinh thic
bing van bin th! mdi phii tuan thu ditu kién ndy. Thic vay, trong
vy tranh chdp J. T.Schuerinans v .Boomsma Distilleerderij/ Wijnkoperij
" Ten thuc €, wrong thdsi gian hop soan thio CISG rar Hot nghf ngoai giao Vienna, dut dign
ciia Ao da dé xust Drzu 96 nén duoc quy dinh nhy sau cho r& rang hon: “Moét quét gra thérh
e 16 the (...] tuyén b bids I, theo 6 qudc gia wdy  khong dp dung bdt ky quy dimh ..”. Nhung
& xudt nay cua dai dien Ao d bi tif ché1. Xem Tan liéu bien ban chinh thitc ca CISG, T
litw 6 A/CONF.97/C.1/L/42.
Xem:  hup://crsgw3.Jaw pace edu/cases/971107n1 hml bin  dich moL 6 thong
un chinh bing uéng Anh. Bin g8 xem 13i website hupi//www.onex.info/case
clmprid=18cdo= casedid=333&step=Full Texte Nguyen don Ib tbuong nhan Bi ¢ v s6
thuang mai tan Licn bang Nga d khés kign nha sin xus Vodka Ha Lan doi thuc hien hop
ddng gizo mot s6 htgng vodka ma chuang nhan Bl i thanh todn. Theo thuang nhin Bi,
mac di hai ben khong 16 chuc mot budi ky k& hop dong chinh thitc, nhung khu nhi xin
xult rigu vodka ctia Ha Lan chip nhin s6 tign thanh todn cda thuong uhin B thi dicn dd
40 1a ki vong chinh ddng vé viéc hinh thinh mot méi quan h¢ hop dong guia ho. Nb sin
xuft ciia Ha Lan I3p lugn ring hop dong chua duge guo két bt vi thwong nhan Bl chi hioh
domg v r c4ch trung gian thitcng mai cda mot cong ry cta Nea (ma tén cong 1y 46 :“96
g nhan trong cic chung tis thanh todn). Nha sin xudt 2 ¢6 mdi quan hé kinh doan ;d:
cong ty may. Hanh vi than)t to4n titn hing ctia thuoag nhin trung glan cua Bi duoc thyc
haén ngay sau khi nid sin xuft céa Ha Lan nhan duge fax cia cong ty Nea, trong d6 Eﬂ)"‘s
& ndy thong bio dqt bang nugu vodka va s chuyén khodn mdt s6 ten dé thanh .Iozon cho
don dat hing niy. Dong théi my di cdu thanh mot thoi quen gima nha sin xudt v3 cng 1y
e Nea, truy cap nghy 3/4/2019.
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VvE giao két hop déng mua ban vodka, Tda dn 161 cao cua ﬁé Ln_néda
két luan hep dong duge xdc Jap dya trén mét chio hang bif}g mieng
vin c6 hi¢u luc cho di tinh tiét chi ra Ia ngudi mua cé T 56 thudng
mai tai Lién bang Nga, mot quéc gia da bio luu theo Dieu 96. Eg’a
4n 13p luan rang quy pham xung dot ctia phép luat Ha Lan da [S(g
chi€u dén phdp luat cia Ha Lan. Do do, toa 4n phdi dp dung Ch'
vi d6 12 mot phian ctia h¢ théng phap luat Ha Lan, nghia la cong noan
nguyén tic ty do hgp dong theo Pigu 11.7 _ i
Phin quyét ctia Tos dn t6i cao Ha Lan dugc tiép ni bang phdn
quy€t ctia Toa 4n Hoa Ky - Tda Phic thdm Lién bang trong Vit
tranh chap Forestal Guarani S.A. v.Daros International, Inc da phén
tich va lap luan rdt cu thé vé vin dé he qui bdo Iuu tl_wo Pigu ?6.
Diém ding luu y trong bin dn 13 cich m3 toa 4n vién din cic ngudn
d€ gidi thich CISG. Tba 4n da tham khdo toan dién cd phdn quy€t
nudc ngoai, cic hoe thuyét, cong trinh nghién cdu ¢6 lién quan.
Theo d6 “mgt tva dn phdi phdn tich vin dé phdp ludl dp dung dua Hlé*l
cde quy tdc tu phdp qudc 1€ dé xdc dinh phdp lugt nao didu chinh viée giao
két hop déng, san dé dp dung phdp ludt d6 cho khiéu kign cia cdc bén....
Nghién ciu cha ching t6i vE cdc ngudn tham khdo trong vdn dé nay cho
thdy quan didm nay chiém da s6...”.” Day 12 mot cch ti€p cin nén

" Trong vu tranh chdp J T Sth v.Boomsma Distilleerderiy/ Wajnkoperij, tar c4p x¢t xaf so
thim vio thing 8/1994, Téa 4n dp dung CISG vi cho ring hop ddng chua dugc giao két
béi v hinh vi trd on cia thuong nhan Bj khéng phai 14 chao bang theo nghia cua Didu 14
CISG én cp phuc thim vio ihing 6/1996, Toa én cong ket lugn hop déng chua dioe giso
két phung 1Ap lugn dyva oén dnh oét thuong nhan Bf ¢6 tru 6 thuong mat ta Lidn bang Nga,
quéc gia d3 tuyén b8 bio luu theo Didu 12 vi Bitu 96 CISG. V) viy, cic quy dinh cva CISG
cho phep hop ddng duoc gao ket bing moi hinh thite ngodi van bin s¢ khong duge 4p dung
m3 vén d2 nhy sé duge ditu chinh bing phép luc quéc gia. Tuy nhién, vi cic quy tic o phip
quéc t€ c8a nudc noi cé 1da 4n din chidu dén phdp ludc cia Ha Lan, mot quéc gia thanh vien
CISG, do dé, Bitu 11 CISG duac 4p dung.

Unuted Statcs 21 July 2010 Federal Appellate Court [3rd Carcunt] (Forestal Guarani S A. v

Darot International, Inc.), brp://cisgw3.Jaw.pace.cdu/cases/100721ul.haml, muy cp ngdy
3/4/2019

“[ ..] Hoa Ky da khovg bdo luu theo Bl 96, do d8 Diine 11 didu chinh v d& giao kéh hgp Jng
trong nhtong teanh chdp lie quan déin Hoa Ky v tranh chdp bén quan déh qué gra thanh viéw khong o5
tnayéus b bio hau Ty nhten, Argernina d tuyén b6 bdo o theo DR 96, do d6 khong dp dung Pitu
11, Drint 29 va Plan . Ngkién aitu ala chutnig 181 cio thdy hiu nlut chia ¢6 toa dn nao 6 Hoa Ky gtd
quye vils dé whie trong vy tranh chdp nay, kin mot qudc gia thanh vién tyén b8 bdo haw theo uine 96
v qué: gia o lai thi khong. Cac ida dn wide ngoii v cde nhat binh Indn ctnig khoug théng whd cach
i quyct vdhn di nay Xent ihéns Tuyén tdp UNICTRAL ede dn 1¢ vi CISG Theo mot i phai
ghtéi e, wt tsa dn phen phhin 1k v dé phap ludt dp dung dua i cac quy 1de e php qug 1 de
ixdc djnh phap udt nio didu chinh vige giao ke hgp dong, san 6 dp dung phapy ludt 8 cho khici kg
tla cdc bés. Xetw them Henry Mather, “Choice of Law for Intepiational Sales lssues Not Resolued by
the CISG”, 20 J.L. &Com, 2001, ir. 155~ 167 Nghién citu cha chring 18§ v2 cac ngudn tham Lho
trong vdn dt nay clo thdy quan diéwt nay chién da <6...”



http://cisgw3.law.pace.edu/cases/100721ul.html

9/
dugc ung ho va phit trién rong rai dé cun
théng nhit CISG theo Digu 7. Tsa Phuc
tranh chdp nay ctng cho thiy sy tuin tha trinh ty gidi thich CISG
theo Ditu 7.2 CISG: “Két ludgn ciia chiing t6i phis hop vii tit ngat cia
CISG. CISG quy dinh rang “Cdc van d& phdp I3 litn quan dén doi {1gng
ditu chinh ctia Céng wéc m)y'm& khéng c6 cdc quy dink rp rang trong Cong
udc ndy thi se dugc gidi quyet theo cac nguyén 1dc chung lam nén ting cia
Cong udc, hodc néu khong ¢6 cdc nguyén tdc chung dé thi gidi quyét theo
ludt dp dung dupc xdc dinh dya trén cic quy td; cia 1 phdp quéc 1€ (Pigu
7.2 CISG)”. Béi le Argentina da loai b8 Pitu 11 vi Dizu 29 cang nhy
Phdn II cia CISG, CISG khéng quy dinh 3 rang vdn dé mg1 khiéu kign
vi pham hop déng 6 the dugc chdp nhdn khi khong c6 hgp dong bang van
bdn. Vivdy, Didu 7.2 dd yéu cdu chiing ta xem xét cdc nguyén tdc chung dé
ldp ddy 16 hong dé. Chiing t6i da nhdn thdy met s6 nguyén tdc chung lam
nén tdng cho CISG, nhung chiing 16i khong thdy ching d& cdp dén vin d2
litu khiéu kién hop dsng cha ngui bdn o6 duge chdp nhdn khong. Vi the,
chiing (61 khdng nght rdng ¢S the trd loi vdn d¥ phdp ly tren biing vige dp
dung don thudn cdc nguyén tdc chung nay duge. Trong béi canh CISG cang
nhit cde nguyén tdc nén tdng cia Cong uoc nay khdng gidi quyét minh thi
hay ngdm dinh vdn dé dang xem xet, ching (6i phdi xem xeét cdc quy tde tw
phdp quér 1€ cia noi ¢6 toa dn, cu the la New Jersey, dé xdc dinh xem ligu
cde digu kin higu luc v hinh thitc cha New Jersey hay Argentina 6 digy
chink khiéu kign ciia nguoi ban hay khong.”

Tém lai, trusng hgp ngoai 1¢ quan trong nhit cta nguyén tic ty
do hinh thitc hop dong - trudng hop quéc gra thanh vién tuyén b6
bio luu theo Pitu 12 va Digu 96 duac gidi thich theo cling mot quan
diém giai thich hep d&i vdi cd giai doan hinh thanh hgp dong va gai
doan sta déi hop dong (néu co).»

Nhin chung, quan diém gidi thich hep duge thita nhan réng
rii khi gidi thich bio luu Pign 12 va Dreu 96 din dén he ket luin:
Mic di CISG tuyén b6 tai Digu 4 khéng diéu chinh vin dé hiéu
le v& hinh thuc ctia hgp dong, tuy nhien viéc gidi thich quy dinh
Didu 12 v 96 s& quyét dinh moc hop ddéng mua bdn hang héa quéc
t€ thudc déi tugng dieu chinh cta CISG ¢6 hi¢u lyc hay khong.
Méc khi co quan tai phdn qudc gia chanh vién CISG ép dung ngay
Yp tic dizu kign hinh thic ctia hop dong déi véi mot tranh chip

B)

g co muc tiéu gidi thich
tham Hoa Ky trong vy

Ngoii ra, 6 mot khia canh khic cva nguyén tic ty do v hinh thuc hop dong. s ;6'
hop déng phai duc thuc hién bing van ban néu cic bén trong quan he hop ddng
dinh dogt nbu the bing cich dua vio mot dizu khoin kiong chip nhin nhiing sia
dé1 hop ding bing migng (1o oral medification dlanse). Xem Larry A, DiMatreo ctal,
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trong dé m¢t bén cé try sé thuong mai tai quéc gia da bio (ljlﬂi
Pi¢u 12 va Digu 96 md khong vién din dén quy pham X‘l’"g 0
thi day 13 mot biéu hign cvia hién tugng xu hudng quay ve dp dung
phdp luat quéc gia.

3. Ditu ki¢n doi ung - hiéu luc ve noi dung cia hop dOng
Theo Digu 4 CISG, Cong uéc nay khéng ditu chinh vin ¥

hiéu lyc cva hgp déng. Yéu t§ déi ving dugc xem [a mot trong CE
digu kién cd hiéu lyc cua hop dong trong cic nudc theo (r;y n
théng thong luar.® Theo Dieu 7.2 CISG, vin dé mot h\OP h?ng
thiéu yéu t6 d6i ung cé hiéu lyc hay khong seé dlfdf d‘e‘-_‘_lc d:
bing phép luic quéc gia m3 quy tic wt phdp qudc té din chlelu n
chu khéng dugc digu chinh béi CISG. Tuy nhién, CISG lai chia
dung Ditu 29.1: “hgp déng 6 thé bj sda déi hodc cham ditt theo ’thm@
sy théa thudn cia cdc bén”. Thujt ngt “theo chinh sy thoa lh’v“‘” ca C"f
bén” dugc hiéu ddng nghia voi khong cin cé yéu t6 déi 13_ng chi
¢in cé sy dong thuin don thuln giva cdc bén. Nhu vay, dieu luat
nay di ditu chinh vin dé hi¢u lyc ciia mot sira déi hop dong, moét
vin d& thuoc vé pham ot hi¢u lyc ciia hgp dong. Nhu vay, c6 thé
cé nhirng suy luin nhu sau: (1) quy pham tai Digu 29.1 Ia mét quy
dinh riéng biét cho vin dé sta déi hop dong va mot vin de khdc
lién quan dén hiéu luc hop dong (bao gom vin dé “consideration™) sé
dugc diéu chinh bdi phidp lugt qudc gia thay vi CISG, hay la (2) quy
pham tai Pigu 29.1 ¢6 thé duge dp dung tusng ty cho ci gai doan
hinh thanh hgp dong.

? Theo quy djnh cia thong lujt Anh, dé c6 duoc mot hgp dbng cin phii cé du ba
yéu t8: (1) théa thuan (agreement), (2) d6i Ung (consideration) va (3) y dinh phdp
ly (legal intenion). Dy 13 ba yéu 16 ddng vai trd uén quyét dé xic lap hgp dong.
Hap ddng ¢6 hi¢u bifc hay khong s¢ cdn do nhitu yéu t6 khic chi phéi, nbung
dé xdc dinh ¢6 s 18n (a1 cua hop dong gita cdc bén hay khong hoan tohn phu
thudc vao su hién dign cua ba y€u ¢ ké tren. NEu thiéu mot trong ba yéu 8
nay th s& khong bao gid ¢é cii dugc goi I hgp dong (trit mot s6 truding hgp
ngogi 1¢ dic bi¢t). PE raing budc 18i hda ciia mot bén va im cho syt thaa thuin
€6 gid crl, cic bén cAn phii dua ra consideration chia minh. Phap Jujt v hap déng
ca Anh (ké ¢4 dn 1é va lugc thanh van) khéng ¢6 dinh nghia théng nhit cu thé
consideration 12 gi. Nam 1915, trong tranh chdp Dunlop Prreumanc Tyre Co Ltd
v Seifridge & Co Lt, Vign nguyeén o di dua ra cdch gidi thich v consideration
theo ngon ngt cua hoat dong mua bin. Theo do, “consideration™ duge ey 1
vite “ugupdn don di na lai hia cia bi don bing cdch lin mpt viee, tho di hoac hita
mét dicu gi dé dé ddi 1dy i Inia eta b) don” Nhu vay, “consideranon” cg the duce
xem nhy la “cdi gid ma mgt bén phdi trd d¢ mua loi nta cila bén kin”. Ben dua ra 1a;
hua khong ¢6 nghta vy thyc hién 06 dung da hiia néu nhu khong nhan duge
“consideration” cta bén ti€p nhin 13i hua. N6i cach khic, 181 hia khon

o PRI 8¢S gid trf
rang buge cho dén khi cic bén dua ra “consideration”.
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Mot tda dn Hoa Ky trong vy viec Geneva Pharmaceuticals
'[:ezhnolagy Group v Earr L‘abanftone:” da xu ly vin dé¢ héc bua ny
bing cdch xem xét dlé:: kléfl }ueu‘ lyc trong phép luat quéc gia dugc
quy pham xung dot din chi€u dén. Thyc tGén tranh chép lien quan
dén Bén mua cé try s¢ kinh doanh rai Hoa Ky chuyén phdt trién, sin
xudt va phan ph6i thudc chéng dong méu. Dé phit trién loai thusce
niy, Bén mua di 1y miu thit vi sau d6 d4t mua mot s6 miu clathrate
wt Bén bdn 12 doanh nghi¢p ¢6 tru s tai Canada. Bén bdn cong da
cung cip mot thu gidi thiéu dé bén mua nodp don xin sin xuit va
phan phéi thue cho Co quan quan ly duge phim Lién bang. Trudc
khi nhin dugc chdp thuin, Bén bin da giao két thoéa thuin bin hang
doc quyen cho Bén thut ba. Sau khi duge Co quan quin ly dong y,
Bén mua giti don hang cho Bén bin yéu ciu giao 750 kg clathrate
nhung Bén bdn khong dong y vi cho ring minh khong ¢6 nghia vy
giao hang cho Bén mua. Bén mua khoi kién Bén bin. Bén Nguyén
don (cong ty Invamed Inc. - cong ty k& thina Igi ich cua Cong ty
Geneva Pharmaceuticals) cho ring yéu t6 d&i tng (cho bin hop déng
ngim dinh trén thuc t€ gia hai bén) chinh I3 sy chd dgi cva ho khi
ho tin vao thu gidi thi¢u (reference letter) keém theo d¢ trinh lén FDA
cta cong ty B don ACIC/ Branford. Sy chd dgi ctia nguyén don
chinh Ia mét phin cda thda thuin trao ddi c6 thé duge xem 1a mot
d6i ng.

& phia d6i lap, bi don - Cong ty ACIC/ Brantford cho ring
khong cé chung cu nao cho thiy ho di dua ra mot dé nghi (mot
“I8i hia”) sé cung cdp clathrate, tit d6 din dén sy un twéng cta
Cong ty Invamed. Invamed phin bién ring trén thyc té, niém tin
cla Invamed 13 yéu t6 quyét dinh vi¢c cong ty nay mua nguyén
liéu tit ACIC/ Brantford, ft nhit cho dén khi Invamed c6 thé tm
thiy mét ngudn cung cip clathrate uy tin khdc dugc chip nhin bsi
FDA d€ ¢6 thé sit dung trong sin xuit. Do viy, Cong ty ACIC/
Brantford duoc bio dim chic chin mot khich hing mua clathrate
cla ho. .

Cusi cung, Toa dn da phan tich lap luan cva bi don ve viée the“::
yéu 16 d6i wng din dén hgp déng vo hi¢u. Toa dn thdy ring vin dg
1y, theo Ditu 4 (a) CISG, s¢ ducc ditu chinh béy phdp lut qudc gia
duge xdc dinh thong qua phan tich xung dot phdp lué(‘[ruyenA théng.
Trén ¢ s Juat xung dot ctia Toda 4n, Toa 4n thiy ring Jujt New
Jersey nén dugc ip dung. Khi 4p dung ludt cua bang New Jersey, Toa
U, Diseie Cour, Souther District Neww York 10 May 2002, CISG-Onlne No. €53,

hetp://cisgwd Jaw.pace edu/cases/020510ul himl, truy cip ngay 4/4/2019.
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dn thiy ting hop dong gita cic ben da 6 yéu 18 déi ung rén @ so

cdc dnh uét trong vy tranh chip.

Nhu viy, trong giai doan giao két hop déng, ¢ .
tranh chdp v& y&u t8 déi ung nhu 1a mér didu kién c6 higu Juc cua
hop ddng thi cd quan i phin sé st dung quy pham xung fjo[_(‘_‘é dan
chi€u dén he théng phdp luit quéc gia dieu chinh vin df‘:Ahw“ I‘;XC
ctia hgp dong. Hoc thuyét déi ung chinh Ja diém khic bigt €0 bin
gitta php luat Hoa Ky (theo truyn théng théng luat) va phdp luge
chau Au (phin 16n theo truyen théng dan luat).?* Néu Ia quoc gia
theo truyén théng dan ludt thy dé6i ting khong phéi la mot dl?u k%?"
hi¢u luc, do d6 hep dong khéng cin ¢6 déi tng vin ton tal. bitu
ndy sé khong diing néu phip Juat duge din chiéu 1a céa qudc gia theo
truyén théng thong luat. Khi do, bai kiém tra vé c4c ditu kién ton ta1
ctia hoc thuyét déi ting sé dugc st dung dé quyét dinb hi¢u lyc (ve
ndi dung) cua hgp dong. .

Trong gai doan stta ddi hop dong, dua vio quy dinh tai Dieu
29 nén yéu té déi ung khong phai [a mot dieu ki¢n ¢6 hiéu lyc cua
stta dé1 hop dong d6i vdi céc tranh chdp duac digu chinh béi CISG,
cho dit co quan i phdn gidi quyét vy tranh chip la toa dn thuéc
quéc gia theo truyen théng thong luit hay dan luge. Trong vy tranh
chdp duge gidi quy€t tai Toa dn Lién bang cip quin (Federal District
Court) ctia bang Pennsylvania,” ¢6 quan tai phin da két luan stia d6i
hep dong vin ¢6 hiéu lyc ma khong can ¢é ddi ing. Mic db vin de
phdp ly vé ddi ung khong dugce cic bén tranh chip dé cap nhung khi
xic dinh thda thuin gigra cic bén, Toa én da nhin dinh ding: “théa
thudn gita cdc bén da dugc sita d6i nhidu lin trude khi hang héa (ddu mdy
tau hda va cdc b6 phan) dugc giao. Mdc dit CISG khéng yéu cdu, theo Didu
29.1, nhung nhitng sita d6i dé déu ddp dung duge yéu 16 d6i ung: khi Bj
don yéu ciu giao 10 ddu mdy kéem theo “blue-card” (ching nhdn ddu mdy
da dugc test hoat déng theo mdu cia Co quan duong sdt Lién bang FRA)
thi gid bdn cda hang héa da dugc didu chinh tang lén; nhung khi Bj don yeu
cdu chi cin giao 3 ddu mdy kém theo “blue-card” thi gid bdn da dugc gidm;
khi Bj don khiéu nai vé viec Nguyén don giao hang tré thy Nguyén don da
gidm gid bdn hang”.

néu cdc ben co

*  Gregory E. Maggs, Comparative Contract Law American and Enropean, Materials preparcd

Jor the Augsburg Summer Program in European and Intemational Economic Law, Materials
prepared for the Augsburg Summer Program in European and Internarional
Economic Law, 1994, hlrp://maggs,us/gwhw/comparanvc-conlncts.pdl: truy cip
ngy 5/4/2019.

Vu tranh chp Nofolk Southem Raitway Company v. Power Source Supply, hye., heey: /7
cisgw3.law.pace.edu/cases/080725u 1 .huml, ruy c4p nghy 4/4/2019,


http://maggs.us/gwlaw/comparative-contracts.pdf
http://
http://cisgw3.law.pace.edu/cases/080725ul.html
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Nhén dinh kh6ng can cd yéu t3 dai ¥ng trong giai doan sta déi
hop ddng dugc thita nhan réng rai rong thye tién gii quyét tranh
chép lien quan dén Ditu 29 cta CISG va ng phi hgp vdi ngon nga
dugc nhin manh tai l-?i‘éu 29. Ve lich stt lap ph4p dizu khoin ndy, khi
d¢ trinh bin Binh luin ké‘m theo Dy thio diu tién cta Cong udc,»
Ban thu ky da nhin dinh ring: “Diéu 29.1, véi thudt ngw “theo chinh sy
théa thudn gifta cdc bén”, ¢ muc tiéu gidm thiéu sy khdc bi¢t giita cdc Iriydn
théng phdp ludt La Ma va thong lugt. Trong cdc h¢ théng chiu dnh hudng cia
Iudt La Md, mgt théa thudn sua déi hep déng gitta cdc bén c6 higu luc néu no
(dn tai nguyén nhdn ddy du, cho dis sua déi d chi tao ra nghia vy cho mét
bén. Trong khi d6, trong cdc hé théng phdp ludt theo tnityén théng théng ludt,
vE nguyén tdc, sia ddi nghia vy clia mot bén se khong c6 higu luc vi kehdng cé
d6i sing. Cac stta d6i hop dong thudc pham vi cia quy dinh nay thuong la cdc
stta ddi mang tinh chdt ky thudt lién quan dén thoi hgn giao hang, dac tinh,
s6 lugng hang hda...va nhing sita doi nay trén thuc (€ 6 the dan dén gia tang
chi phi cho mgt bén hodc lam gidm gid tri hop dng dsi véi bén kia, tuy nhién
cdc ben vdn c6 thé dong thudn sua ddi ma khdng diéu chinh gia”.

Nhu vy, tinh thin cia Piéu 29.1 (trong Ban dy thio diu tién
cia CISG la Diéu 27.1) 1a phtt nhin yéu ciu déi ung theo théng luje.
Trong thyc tién gidi quyét tranh chip, mot Héi dong trong e ICC
trong vy tranh chép s6 7331/1994* nhin dinh ring Dieu 29 cta CISG
di thay thé€ quy pham trong truyen théng thong luat ddi hdi sy ton tai
clia yéu 16 déi ung dé€ mot sita déi hop dong cd hiéu luc rang buoc.

Qua nghién ciu di trinh by, chiing t6i nhan thiy quy pham
“khéng cin c6 dgi ung” chi dp dung trong pham vi cic vu tranh
chip ¢ lien quan dén Piku 29, khong dugc khdi quit héa thanh mot
nguyén tic va kheng duge dp dung ruong wy phép lug cho cd giai
doan giao két hgp dong. Trong giai doan giao két hop dong, vin dé
yéu 18 d6i ung c6 phai 1a mor digu kien hi¢u lyc cua hop dong hay
khéng s¢ dugc dizu chinh bai hé théng phip lust quéc gia md quy
the tu phdp quéc té ca nudc ndi c6 toa 4n din chidu dén. Dieu fié
c6 nghia I3 khi toa dn moét quéc gia thagh vien CISG xem xét sy ton
ti cda déi ung dé keét luan mot sia déi hop ddng (d6i voi hgp dong
thudc pham vi digu chinh ctia CISG) c6 hiév lyc hay khong chinh
B bidu hién cua xu hudng quay vé dp dung phdp lujt qudc gia trong
giai thich va ip dung CISG. @

5

Binh lujn cda Ban thu ky v@ Dy thio Céng udc CISG, 14/3/1979, Tai litu s6
A/CONF.97/5. i
Truy cip tar website: h(tps://clsgw.%.law-l?c‘“'Cd"‘/c:‘se"/l)b”}:nll bl oy ip in
cui ndy: 4/4/2019.
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