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Abstract 

One of the most significant new provisions in the Law on 
Organization of People's Courts of 2014 is the basic and 
fundamental principle for the organization of People's Courts. 
Under this principle, the People's Courts must be organized to 
ensure independence and jurisdiction and not organized under the 
administration units as it was in the past. However, this principle 
should be defined in the constitution rather than under the law as it 
is. Besides, the contents under this principle need to be reviewed 
and further improved. 

1. IVlot so diem miyi ve Toa an nhSn dan 
trong Hien phap nam 2013 

1.1 Ve vi tri, vai tro cua Toa an nhan dan 

Khoan 1 Dilu 102 Hi6n phap nam 2013 
quy dinh: "Toa an nhan dan (TAND) la ca 
quan xet xir cua nuac Cong hoa XHCN Viet 
Nam, thirc hien quygn tu phap". Quy dinh 
nay xac dinh vi tri, vai tro ciia TAND trong 
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bp may nha nuac. Vai tinh ch4t la ca quan 
xet xu cua nuac Cong hoa XHCN Viet Nam, 
TAND dugc phan cong thuc hien quyen tir 
phap. Trong cac ban Hi6n phap truac day, 
chi mai co quyen lap phap dugc xac dinh la 
do Qu6c hoi thirc hien, con Chinh phu thuc 
hien quySn hanh phap va TAND (ciing vcfi 
Vien ki6m sat nhan dan) thuc hien quy^n tu 
phap thi chi moi dimg lai la quan di6m hoc 
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thuat. Quy dinh mai nay ciia Hien phap nam 
2013 da xac dinh mot each ro rang cac chu 
the thirc hien quyen luc nha nuac, ap dung 
nguyen tac to chuc thong nhat nhung co su 
phan cong, phoi hgp trong viec thuc hien cac 
quyen lap phap, hanh phap, tir phap (khoan 
3 Dieu 2 Hien phap nam 2013). 

1.2 vi he thdng td chirc TAND 

Hien phap nam 2013 chi dinh danh 
duy nhat TAND toi cao, cac ca quan xet 
xu con lai trong he thong TAND chi dirge 
xac dinh la "toa an khac", chu khong neu 
ro nhu Hien phap nam 1992. Quy dinh theo 
huong mo nay dirge ly giai la nham dam bao 
tinh khai quat va on dinh cua Hien phap' va, 
huong den viec chuyen doi mo hinh to chuc 
Toa an (TA) theo don vi hanh chinh sang 
mo hinh theo cap xet xir, de thuc hien Chien 
luge cai each tu phap cua Bp Chinh tri dugc 
neu ra trong Nghi quyet so 49-NQ/TW ngay 
02/06/20051 Ngoai ra, Mm quygn thanh lap 
cac TA dac biet ciia Quoc hoi ciing khong 
con dugc duy tri. Dieu nay dong nghia voi 
viec trong he thong TAND cua nuac ta se 
khong CO TA dac biet. 

1.3 Ve nguyen tac to chirc vd ho^t dong cua 
TAND 

Hi6n phap nam 2013 dua ra mgt so 
thay doi r4t dang ke lien quan den nguyen 
t5c to chirc va hoat dgng cua TAND, cu the 
nhu sau: 

Mot let, Hien phap van khang djnh 
nguyen tac co Hgi tham tham gia xet xir 

nhimg da thu hep pham vi lai. Hgi tham chi 
tham gia xet xir so tham ,̂ khong tham gia 
vao xet xir phuc tham nhu quy dinh truoc 
day. Ben canh do, khong phai tkt ca cac Hgi 
dong xet xu so tham deu co Hgi tham. Hien 
phap xac dinh trong trudng hop xet xu theo 
thu tuc nit gpn se khong co Hgi tham. 

Hai la, thu tuc nit gpn da dugc hien 
dinh (tai khoan 4 Dieu 103; truoc do, Bp 
luat T6 tung hinh sir nam 2003 da quy dinh 
ve thu tuc nay). 

Ba la, Hien phap da hien dinh mo hinh 
tranh tung trong hoat dgng to tung 6 nuoc ta 
(khoan5Dieul03). 

Bon la, khong con duy tri quy dinh 
"bao dam cho cong dan nuoc Cong hoa 
XHCN Viet Nam thugc cac dan tpc quyen 
dung tieng noi va chii viet cua dan tgc minh 
truoc Toa an". Dieu nay la phii hgp quy dinh 
ciia khoan 3 Bihu 5 Hien phap nam 2013. 
Theo do, tat ca cac quyen lien quan den dan 
tgc deu dugc Nha nuac dam bao, chii khong 
chi truoc TA. 

2. Nguyen tac to chirc Toa an nhan dSn 
Nham cu the hoa quy dinh ciia Hien 

phap nam 2013 vh TAND, ngay 24/11/2014 
Quoc hgi khoa XIII da ban hanh Luat To 
chiic Toa an nhan dan (Luat TC TAND 
2014). Theo do, cac ngi dung hien dinh 
mang tinh chat co ban, nen tang co lien quan 
den TA va boat dgng xet xu deu dugc cu the 
hoa trong Luat. Tuy nhien, Luat TC TAND 
2014 khong chi cu the hoa nhiing quy dinh 

TrSn van Dg, TAND trong Hien phap nam 2013, trong Binh luan khoa hpc Hien phap nu6c Cong hoa XHCN Viet Nam 
nam 2013 do Vien Chinh sach cong va Phap Iu5t bien soan,Nxb. Lao dong Xa hoi, HaNgi, 2014, tr 500. 
Dang Minh Tuin va Nguyen Nggc Chi, TAND va Vien kiem sat nhan dan, trong Binh luan khoa hgc HiSn phap nucrc 
Cong boa XHCN Vl^t Nam nam 2003, Nguyin Dang Dung, Trinh Quoc Toan va Dang Mmh Tuan (dong chii bien), 
Nxb. Chinh ni Ou6c gia. Ha Ngi, 2016, tr. 321. 
Khoan 1, Dilu 103, Hi6n ph^p nam 2013. 
Xem Dilu 244 Bg lu^t T6 tung hinh sir nam 2003. 
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cua HiSn phap nam 2013, ma con djt ra quy 
dinh moi, mang tinh chdt nguyen tac cho to 
chiic TAND. Cu thJ, quy dinh cua Dieu 5 
"Cac TAND duoc t6 chuc doc lap theo tham 
quy6n xet xir" la mot quy dinh moi hoan 
toan so voi HiSn phap nam 2013. 

Xem xet diSu lu$t nay dual goc do lich 
su, trong m6i quan he voi Hieri phap va y 
nghia ve mat noi ham thi co rat nhieu noi 
dung CO the ban luan. 

Truac het, xet vJ mat lich sit, frong tat 
ca cac ban Hi6n phap cila nuoc ta til tnioc 
&kn nay, quy dinh vd viec t6 chirc TA deu 
duoc dat ra nhung khong co bit ky quy dinh 
nao ̂ ^h nguyen tic t6 chirc nhu trong Luat TC 
TAND 2014. Tinh th4n chu dao cua nguyen 
tic duoc xac dinh trong Luat TC TAND 2014 
la viec t6 chirc TAND phai doc lap. 

Doc lap tu phap - theo quan diem cua 
John Ferejohn, Giao su Khoa hoc chinh tri 
Dai hgc Stanford, phai bao g6m cac yeu t6 
ben trong (internal aspects) va cac yeu to ben 
ngoai (extemal aspects)'. Y8u to ben trong 
yeu cSu v^ tinh doc lap ciia tham phan, trong 
khi do y6u t6 ben ngoai doi hoi sir doc lap 
vg t6 chirc cua TA. Truoc day, trong cac quy 
dinh v^ TA, chung ta chi moi dat ra nguyen 
tic doc lap mang tinh chat ben trong co lien 
quan den Hoi dong xet xir, khi yeu cau Tham 
phan va Hgi tham xet xir doc lap va chi tuan 
theo phap luat. Tuy nhien, Tham phan ciing 
chi la mot con ngucfi nen tinh doc lap ciia hp 
CO the se bi tac dgng boi ap luc va loi ich vat 
chat; vi vay, su doc lap ciia tham phan can 
den "cai khien" bao ve la su doc lap cua to 

chitc (6 day la su doc l̂ p ciia TA).' V6i vai 
tro do, CO thi noi, quy dinh cua Dieu 5 Luat 
TC TAND 2014 la mgt su hoan thien Ion lao 
d6i vol t6 chuc cua nganh TA, tao ra co che 
hgp ly, hitu hieu trong vice bao ve cac tham 
phan truoc nhiing tac dgng tir ben ngoai 
trong qua trinh thuc thi cong ly. Nguyen 
tic t6 chiic doc lap se la nSn tang phap ly 
virng chic giup nang t t o vi tri cua TAND 
va Thim phan trong m6i quan he voi cac ca 
quan khac. Ngoai ra viec thuc hien hieu qua 
nguyen tic nay se dua njn tu phap Viet Nam 
tigm can ban voi nSn tu phap the gioi. 

Thti hai, trong moi quan he vai Him 
phap: hon la mgt su cu thS hoa, nguyen tic 
16 chirc trong Luat TC TAND nam 2014 
mang ban chit la su b6 sung, hoan thien 
cho cac quy dinh mang tinh hien phap ve 
viec t6 chiic bg may nha nuoc. Tuy nhien, 
nhin 6 goc ngugc lai, quy dinh "bo ngo" ve 
cac CO quan TA trong Hi8n phap nam 2013, 
theo quan diSm cua chiing toi, the hien mpt 
su khong hgp ly v4 vai tro ciia Hien phap, 
Hign phap la dao luat ciia cac nguyen ttc 
v6 t6 chiic nha nuoc nhung lai khong chii 
dung nguyen tic vl 16 chiic ciia ca mpt h? 
th6ng CO quan thuc hien mpt trpng ba nhanh 
quydn luc nha nuoc. Biet rang, viec ban 
hanh HiSn phap moi la de the che boa quan 
diem cua Dang ve cac nhiem vil trgng tam 
trong Chien lupc cai each tu phap, nen, theo 
giai trinh ciia Uy ban Du thiio sira doi Hien 
phap nam 1992, "kh6ng xac dinh cap TAcy 
the trong Hien phap ma de luat dinh" .̂ Tuy 
nhien, ben canh viec khong xac dinh cap TA 
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John Ferejohn, Independent judges, dependent judiciary; Explaining judicial independence. Southern California U" 
Review, Vol. 72:353 1999, p.353. 
John Ferejohn, Independent judges, dependent judiciary: Explaining judicial mdependence. Southern California U« 
Review. Vol. 72:353 1999,p353. 
To trinh s6 194/TTr-UBDTSDHP ngay 19/10/2012 cua Uy ban Du thao sua dSi Hiln phap nam 1992 vl Dir thao Sin 
dm Hien phap nSm 1992 
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cu the, viec khong quy dinh nguyen tac to 
chuc TAND trong HiSn phap nam 2013 la 
mot thieu sot. Dieu nay dan den he qua la, 
khi ban va gop y ve mo hinh to chiic cua 
TAND se dugc thiet lap trong Luat, cac dai 
bieu Quoc hoi, cac chuyen gia, nha khoa hoc 
va ca nhan dan khong biet can cu vao ca 
so hien dinh nao de de xuat. Den thai diem 
hien nay, mo hinh cua TAND trong Luat TC 
TAND nam 2014 la mpt mo hinh rat khac so 
vai mo hinh dugc hinh thanh trong qua trinh 
du thao .̂ 

Thii- ba, ve noi dung cua nguyen tac. 
Neu tim hieu ngi dung cua nguyen tac tren 
ca sa xem xet muc dich ban hanh Luat TC 
TAND la de nham the che hoa chu tnrang 
cua Dang "ve De an doi mai to chiic va hoat 
dgng cua Toa an, Vien kiem sat va Ca quan 
dieu tra theo Nghi quyet so 49-NQ/TW cua 
Bg Chinh tri ve Chien luge cai each tu phap 
d^n nam 2020", trong do xac dinh phuang 
huong to chiic TA theo tham quyen xet xu, 
khong phu thugc vao dan vi hanh chinh, gom 
4 c4p la TAND sa tham khu vuc, TAND tinh, 
thanh ph6 true thugc trung uang, TAND cap 
cao va TAND toi cao,̂  thi co the khang dinh 
khong CO su le thugc nao giiia yeu to doc lap 
va thim quySn xet xu, va nguyen tac to chiic 
TAND se bao g6m hai ngi dung sau: 

Noi dung thir nhat, yeu to doc lap la ban 
ch4t va yeu cku cho viec thirc hien quyen tu 
phap cua TAND, vi vay, viec to chiic cac TA 
phai huong den viec dam bao dat dugc muc 
tieu nay. Cho nen, cum tir "TAND dugc to 
chiic doc I^p" CO thS dugc dien dat mgt each 

diy du la: TAND phai dugc to chuc theo mo 
hinh nao do hieu qua nhat, de dat dugc muc 
tieu doc lap. Le tdt nhien, tinh hieu qua trong 
hoat dgng cua TA khong the dugc tinh toan 
bang sir doc lap, ma phai dugc do dem bang 
su chinh xac, khach quan va cong bang ciia 
cac ban an, tuy nhien, de dat dugc ket qua 
nay thi su doc lap cua TA la mgt thanh to 
tat yeu. Tren ea so nay, co the noi "doc lap" 
khong phai la nguyen tac to chiic cac TAND, 
ma thuc chit la muc tieu. Do do, hieu mgt 
each diy du va chinh xac thi nguyen tac to 
chiic TAND 6 day la "viec to chiic TAND 
phai dam bao su doc lap". 

Noi dung thir hai, "TAND dugc to 
chiic theo tham quyen xet xu" se giiip tao ra 
mgt mo hinh TAND Idiac biet so vai truac. 
Ve ca ban, tii nam 1960 den truac khi co 
Luat TC TAND nam 2014 thi hg thdng TA a 
nuac ta, theo quy dinh cua phap luat, dugc 
to chiic theo don vi hanh chinh, cu the: "Moi 
dan vi hanh chinh cap huyen va cap tinh 
CO mgt TAND; TAND cip tinh la TA cip 
tren true tiep cua TAND cap huyen; TAND 
toi cao la TA cap tren true tiep ciia TAND 
cip tinh".'" Hien nay, he thong to chiic ciia 
TAND da dugc xay dung thanh bon cap 
(tnrac day chi co ba cap) vai su xuat hien 
cua TAND cap cao {bao gom ba Toa, dat a 
ba mien Bac, Trung, Nam) khong gan vai 
bat ky dan vi hanh chinh nao. Nhu vay, can 
cu vao ngi dung nay, tham quyen xet xu se la 
ca so cho viec to chiic ciia cac TAND, tham 
quyen khac nhau thi viec to chiic co the se 
khac nhau. 

Xem cac ban Du thao Luat TC TAND Ian 2, 3 va 4 tai Trang Thong tin dien tii Du thao Onhne, http://dulhaoonline. 
quochoi vn/DuThao/Lists/DT DUTHAO_LUAT/View Detail.aspx?IteniID-749&TabIndex=l&LanID-9l2, truycap 
ngay01/ll/20i8. 
To trinh so 02/TTr-TANDTC ngay 31/3/2014 cua TAND t6i cao vS Du an Luat TC TAND (siia ddi). 
Dinh van QuS, Mot s6 vin de ve mo hinh to chiic TAND theo yeu cau cai each tu phap, Trang thong tm dien tit Vien 
kiSm s t̂ nhan dan t6i cao, http;//vksndtc.gov.vn/khac-126, truy cap ngay 07/11/2018, 
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3. MGt s6 kien nghi v^ quy dinh nguyen 
tac t6 chiic toa an nhan dan 
3.1 Hiin dinh nguyen tdc tS chirc TAND 

Hi6n phap nam 2013 khong co bat 
ky quy djnh nao vh mo hinh to chiic cua 
TAND. Dik nay din dSn he qua la, cr khia 
canh t6 chiic, giua Hi6n phap nam 2013 va 
Luat TC TAND nam 2014 khong co su kk 
n6i. Vi vay, chiing toi cho ring, cin chuyen 
quy dinh cua Di8u 5 Luat TC TAND nam 
2014 thanh mgt ngi dung trong Hi6n phap 
nam 2013. Su cin thi8t cua viec hign dinh 
nguyen tic t6 chiic TAND co th6 dugc minh 
chiing bang lap luan sau: 

- Thir nhdt, Hik phap voi ban chit 
phap ly la dao luat ca ban cua Nha nuoc, 
nen cin thilt phai quy dinh nhung ngi dung 
mang tinh chit can ban va chu dao nhat''. 
Duoi goc nhin nay thi ro rang nguyen tic 
t6 chiic ciia TAND la ngi dung mang tinh 
chit ca ban, chiia dung tinh than chu dao 
cho viec hinh thanh toan bg he thong TA, 
nen phai dugc dua vao Hien phap. 

- Thic hai, quy dinh chu yeu cua Hien 
phap la cac van de ve to chiic nha nuac, 
trong do nguyen tac to chiic bg may nha 
nuac va cac co quan nha nuoc la ngi dung 
khong the thieu'̂ . Chinh vi le do, nguyen tac 
t6 chiic cua mgt co quan nha nuac, bao g6m 
ca TAND, neu dugc thiet lap, thi ciing phai 
dugc hien djnh chii khong chi phap dinh. 

- Thu ba, viec dua nguyen tac to chiic 
TAND vao Hien phap se giiip nang tam gia 
tri ve mat phap ly, y nghTa ve mat chinh tri 
doi vai quy dinh nay. Tir do, viec dam bao 
thuc thi va ton trgng doi voi nguyen tie nay 
ciing se dugc tang cuong. 

Ngoai ra, Hien phap "la nen tang pĥ p 
ly, can cii chu dao doi voi viec ban hanli 
toan bg cac van ban phap ly khac cua Nlia 
nuac" nen co tinh on dinh nhat so voi cac 
van ban phap luat khac'^ Di^u nay se giiip 
cho nguyen tic to chiic TAND ben viing, 
tao CO so lau dai cho viec to chiic, giiip hoat 
d6ng xet xu cua TAND co hieu qua han. 
3.2 Xac dinh ro noi ham cua nguyen tdc 

Bit ky mgt quy dinh nao ciia luiit 
thanh van ciing deu phai dugc th6 hien ra 
ngoai bing cau chft, nen can thilt phai co 
sir tuong thich giiia tmh thin cua quy dinh 
va y nghia ve mat ngon ngii cua cau chQ. 
Do do, nguyen tac nay can thiet phai duac 
dik chinh lai dl dam bao su thong nhat. Vi 
vay, chiing toi kien nghi nguyen tac to chiic 
TAND cin dugc quy dinh theo mgt trong 
cac each sau: 

"Cac TAND dugc to chiic doc lap, 
theo tham quyen xet xii", hoac 

"Cac TAND dugc t6 chiic d6c l|p va 
theo tham quyen xet xii", hoac 

"Cac TAND dugc t6 chiic theo thSm 
quyen xet xu va dam bao su doc lap". 

Tom lai, nhung thay doi trong quy 
dinh cua Hi8n phap nam 2013 va su hoan 
thien he thong van ban phap luat co lien 
quan den TAND da t^o nSn tang phap ly 
viing chac hon cho viec thuc hien cac muc 
tieu trong ChiSn luge cai each tu phdp. Mot 
trong nhung diem mdi rit co y nghia la Luat 
TC TAND nam 2014 da dat ra nguyen t§c 
mang tinh chat can ban va nen tang cho viec 
td chiic TAND. Theo nguyen tic nay, cac 
TAND phai dugc t6 chiic d§ dam bao su doc 

11 Dao Tri Uc, Hien ph^p trong doi song xa hpi va qu6c gia, Tap chi Nghien ciiu Lap phap, so 17/2010. 
12 Nguyen DSng Dung, Hien phap - dao luat co ban ciia moi qu6c gia, trong Giao trinh lu^t hign phdp Vi^t Nam, Nguyin 

Dang Dung va DSng Mmh Tuan (dong chii biSn), Nxb. Dai hpc qu6c gia Ha Noi, Ha Npi, 2013, tr. 72. 
n Dao Tri Uc, Hien phap trong dm song xa hpi va qu6c gia, Tgp chi Nghian cuu Lap phap, s6 17/2010. 
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lap va theo tham quyen xet xu chii khong so g6c, diing vai ban chat cua mgt nguyen 
theo don vi hanh chinh nhu truoc day. Tuy tic to chiic nha nuac, thi can thiet phai hien 
nhien, han che ciia nguyen tac la chi dugc dinh va thay doi cau chu trong quy dinh ve 
quy dinh trong Luat, ngi dung dien dat kha nguyen tic t6 chiic TAND, nhim the hien 
mo ho khien nguai dgc co the hieu nham. chinh xac tinh than cai each ma chiing ta 
Do do, de nang tam gia tri phap ly, tao co huong toil 
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