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Tom tat: 
Sau hem 30 nam d6i raoi, chiing ta da tao dung du^c mot he thong 
phap luat tuong doi hoan chinh, dap ung ngay cang t5t hon ylu 
cSu quan ly va phdt triSn xS h^i. Tuy viy, he thong phap luat Viet 
Nam hien nay van con nhieu han che, yeu kem ca ve hinh thirc, noi 
dung din quy trinh lam lu$t; tu duy lam lu^t con mang nang yeu 
t6 quan ly, chua hoan toan hu6ng din muc tiSu kiln t̂ io phit triln; 
tu tuong, quan diem trong xay dung phap luat con mang tinh chSp 
v ,̂ 13n Ion gifta nhifiu tniong phai, h$, hp, cij, moi, thieu mpt chu 
thuyet ro rang. Vi vay, da den Iiic chiing ta can phai doi mcti tu duy 
lam luat de tiep tuc xay dung va hoan thien mQt he thong phap luat 
tien bo, dip ung yeu cau phat trien ciia dat nuac, phu hop vai xu 
thi cua th6i dai. 

Article Infomation: 
Keywords: thinking of law making; 
innovation of thinking of law making; 
legislation process; innovation of 
legislation process; legal system; 
development of laws 
Article History: 
Received : 19 Dec. 2018 
Edited : 05 Jan. 2019 
Approved 21 Jan. 2019 

Abstract 
After more than 30 years of innovation, a relatively comprehensive 
legal system has been created, which better adapts the requirements 
of social management and developments However, the current legal 
system of Vietnam still has several limitations and shortcomings 
in aspects of modality, contents and the law-making process; 
thoughts of law making are closely with administration aproach, 
not entirely towards the targets of tectonic development; ideology, 
viewpoints m law making are still piecemeal, confused among 
different directions, generations, categories, old - new concepts, 
lack of a clear theory. Therefore, it is the time for us to renew 
our thinking of law making to continue to develop and improve 
a progressive legal system that meets the country's development 
requirements, in line with the trend of the existing times. 

c 6 th^ noi, tu duy xay dung phap luat 
(XDPL) cua hon 30 nam doi mai 
vua qua la qua trinh chuyen doi tir tu 

duy quan ly nha nuac (QLNN) bang menh 

lenh hanh chinh sang tu duy quan ly bang 

phap luat va theo phap luat, la buac dau xay 
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dung nha nuac phap quyk Vi?t Nam. Cung 
chinh vi tha, chung toi cho rSng, he th6ng 
phap luat Viet Nam trong ba thap ky qua c6 
tha coi la mot he th6ng phap luat mang nang 
d4u in chuy§n d6i. Vi vay, net dac tnmg 
trong tu duy lam luat a Viet Nam la mot tu 
duy chuySn d6i, la sir dan xen giua cai cu va 
cai mai, giua lac hau va tien bo, giiia kirn 
ham va phat triSn, giua qua khu va tuong 
lai, mac du xu huong chinh luon luon la d6i 
mai, ti8n bo va ngay cang phii hop hon voi 
xu tha phat trien cua thai dai. 

Vay tu duy trong XDPL ciia hon 30 
nam qua c6 con phu hop voi dieu kien mai 
cua dSt nuac, voi xu the phat trien ciia thai 
dai hay ĉ n phai dugc doi mai? Xet tren 
khia canh nhan thuc, de tra lai dugfc cau hoi 
nay chung ta phai xuat phat tu chinh thuc 
trang cua he thdng phap luat Viet Nam ciing 
nhu tir chinh quy trinh lam luat a Viet Nam 
hien nay. 

Trong mot thai ky dai hon 30 nam 
qua, quy trinh XDPL cua nuac ta c6 nhieu 
d6i moi, tir nhung quy dinh cua van ban 
dual luat, chung ta da xay dung ducrc mot 
dao luat xac dinh ro ve hinh thuc, tham 
quyen ban hanh va dac biet la ve quy trinh 
xay dung va ban hanh phap luat - do la su ra 
dcfi cua Luat Ban hanh van ban quy pham 
phap luat (VBQPPL) nam 1998, sau do la 
Luat Ban hanh VBQPPL nam 2008 va mai 
day nhat la Luat Ban hanh VBQPPL nam 
2015. Tuy nhien, mac dii dao luat nay da 
dugc sua doi va tham chi mai dugc thay the 
chua lau, nhung quy trinh lam luat theo quy 
dinh cua Luat Ban hanh VBQPPL nam 2015 
con nhieu van de can phai ban. Con nhiSu 
dieu bat hop ly tir quy trinh, thu tuc, hinh 
thuc van ban den tham quyen ban hanh cung 
nhu vai tro cua cac ca quan nha nuac, cac t6 
chuc va nguai dan trong viec tham gia vao 
quy trinh lam luat. 
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I L A P PHAP- /562+3(378+379) T1/2019 

1. Co can mot chii thuySt trong nghien 
cihi khoa hoc ph^p ly cung nhir trong xay 
dung phap lu^t? 

Co y kien cho rang, trong nghien ciru 
khoa hoc phap ly cGng nhu trong thuc tien 
XDPL a Viet Nam hien nay khong c6 m6t 
chii thuySt, mgt tnrang phai phap luat nao 
that sir ro net. Trong nghien cuu phap luat 
(khoa hoc phap ly) chung ta ghn nhu dang 
dung truac nga ba duong ciia cac truong 
phai khoa hgc luat hgc. Con trong XDPL, 
chiing ta cGng khong di theo mot truong 
phai, mot mo hinh he thong phap luat nao. 
Thai ky truac d6i mai, khoa hgc phap ly 
Cling nhu tu duy phap luat cua Viet Nam gan 
nhu hoan toan chiu sir anh huong cua truong 
phai phap luat X6 viSt. Do la m6t mo hinh 
nang vS nghien cuu ly thuyet, coi trgng tinh 
han lam ma thiiu tinh thuc tien. Cai thai ma 
trong nghien cuu ciing nhu trong dao tao 
chung ta thuang chi chii trgng den cac van 
da ly luan phap lu$t, do la cac nganh luiit, 
la d6i tucmg, pham vi dieu chinh ciia timg 
nganh luat, la quan he phap luat, la phuong 
phap, ca che dieu chinh cua moi nganh lî it 
va di sau nghian cuu cac dieu khoan cua 
phap luat thuc dinh, it ai de cap den thuc 
tien phap luat va ung dung phap luat trong 
dai song xa hoi. 

Theo quan sat ciia chiing toi, khi mo 
hinh X6 viet sup do, va sau do la su du nhap 
cua cac truong phai phap luat moi dan tu 
cac khu vuc kinh te thinh vugng ban, c6 
be day xay dung nha nuac phap quyen l̂ u 
han thi nghien cuu ly luan phap ly cua Viet 
Nam trong 30 nam qua c6 thi noi la gin nhu 
thieu mot chu thuyat! Nguai ta c6 the tim 
thay mot vai net cham pha hay doc dao trong 
nghien cuu nhung khong tim th4y mot mo 
hinh ly thuyet phap luat nao that su ro net 
trong khoa hgc phap ly. Co nhieu nguai van 
hoai niem va di theo truong phai X6 viet co, 
van la nganh luat, van la doi tugfng, pham 
vi va phuong phap dieu chinh va tu duy ly 
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thuyat. Nhung cixng c6 nhOng nguai thuc ta 
hem, ho tiep can he thong phap luat, nganh 
luat, hay noi diing han la ITnh vuc phap luat 
theo truong phai cua cac nuac phat trian ma 
a do, nguai ta it quan tam dan khia canh han 
lam cua phap luat. Noi diing hon la nghien 
cuu han lam thi danh cho nhimg nha nghien 
ciru chuyen sau; trong dao tao thi coi trgng 
tinh ling dung, dao tao luat trong nhiJng tinh 
huong ciia thuc tian va huong ve thuc tien, 
con trong XDPL thi coi trong yau to thuc 
tian va hieu qua diau chinh cua phap luat 
tren ca so ciia ly thuyat bang chimg. 

Trong XDPL, ciang c6 the noi rang 
trong han ba thap ky qua, chung ta cung 
khong di theo mot truong phai phap luat nao 
thirc sir ro rang. Doi vai ITnh vuc hinh su va 
to chuc bo may nha nuac, van con do sir anh 
huong rat Ion ciia mo hinh phap luat thoi 
X6 viat. Trong ITnh vuc phap luat \e dan 
su va thuang mai thi chiu anh huong nhiau 
cua truong phai phap luat chau Au luc dia 
(civil law) cua Phap, Dire, Nhat, nhung ciing 
phang phat nhimg huong vj ciia truong phai 
phap luat Anh - My (common law). Tham 
chi, trong mot dao luat dugc ban hanh, cung 
CO sir pha trgn cua cac truong phai, cac quan 
diem phap luat khac nhau. Vi le do ma cac 
dao lu^t, cac VBQPPL thuang c6 nhimg net 
dac biet ma nhieu ngucri cho la dac thti cua 
Viet Nam, la su van dung sang tao cac kinh 
nghiem quoc te vao dieu kien, hoan canh cu 
the cua Viet Nam. Tra lai voi y kian cho rang, 
trong hon ba thap ky doi moi vira qua, chiing 
ta chua c6 mot chu thuyet ro rang, mot mo 
hinh ly thuyat dugc dinh hinh va theo duoi 
trong nghien ciiu khoa hgc phap ly ciing nhu 
trong thuc tian XDPL. Vay chiing ta can di 
theo mo hinh nao hay can xay dung mot mo 
hinh, mot truong phai rieng cho chiing ta? 
Co le day la mot cau hoi qua Ion va qua sue 
tra lai doi vai chiing toi! Xin dugc de ma 
cau hoi nay cho cac nha nghian ciiu khoa 
hgc phdp ly hinh va dinh. 

2. Chuyen dfii tur tu* duy quan ly sang tir 
duy kien tao phat trien 

Hien nay theo chiing toi, van de truac 
nhat trong d6i moi tu duy lam luat la can 
chuyen doi tir tu duy quan ly sang tu duy 
kian tao phat trien. Nhimg nam gan day, 
Chinh phu ciing nhu Thii tuong c6 noi nhieu 
dan viec xay dung mot Chinh phii kian tao 
phat trien. Noi ham cua khai niem "kian tao 
phat trien" la gi da dugc nhieu chuyan gia 
phan tich, trao doi. Ci day, chiing toi chi xin 
de cap den mot nhan to, mot cau thanh ma 
chiing toi cho la co ban nhat, cot yau nhat 
ciia khai niem kian tao phat trien, do la nhan 
t6 phap luat. Va tran thuc te, Chinh phu ciing 
lira chgn va dat cong tac xay dung va hoan 
thien tha cha, phap luat lam trung tam cua 
viec xay dung Chinh phu kien tao phat tnan. 
Tat nhien, day la a goc do ciia Chinh phu, 
con neu nhin nhan van de toan dien han thi 
can noi la Nha nuac kian tao phat trien. Mot 
nha nuac kien tao phat trian la nha nuac can 
phai tao lap cho dugc hai ha thong ha tang 
thiat yau: "ha ting mam" - he thong the che, 
phap luat; "ha tang cimg" - la he thong co so 
vat chat nen tang cho phat trien kinh ta - xa 
hoi (he thong giao thong, san bay, ban cang, 
thong tin truyan thong, quy hoach khong 
gian phat trien, sir dung nguon lye...). 

0 goc do tao lap ha tang mam, mot 
nha nuac kien tao phat trien la mot nha nuoc 
phap quyen, quan tri dat nuoc bang phap luat 
va theo phap luat, bao dam cac quyen con 
nguai va quyen cong dan, ban che can thiep 
hanh chinh vao dai song xa hoi. Noi each 
khac, muon xay dung mot nha nuoc kian tao 
phat trian thi viec truac nhat va ca ban nhat 
mk nha nude can lam la phai xay dung dugc 
mot he thong phap luat day dii, dong bo, dap 
ung yau cau phat trien cua hien tai ciing nhu 
phai phu hop voi xu the phat trien cua tuong 
lai. He thong phap luat do can phai dugc xay 
dung va hoan thien bang mot tu duy moi, 
do la lam luat vi muc tieu tao dung cho phat 
trian chii khong phai la de quan ly, giam sat 
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theo nghia cai tri. Noi diing hon, lam luat 
khong phai chi da quan ly, da bao dam an 
toan xa hoi mot each thuin tiiy va cimg nhac 
theo kiiu tu duy cii ma phai huong den viec 
tao dung mgt moi truong, mfit hanh lang 
phap ly an toan, thuan Igi cho su phat trien 
cua xa hoi. 

Trong nhiing nam chian tranh, do 
bi chi ph6i boi dieu kien va hoan canh 
nhit dinh, voi nhttng khau hieu da di vao 
lich su nhu: "tit ca cho tian tuyan", "thoc 
khong thiiu mot can, quan khong thilu mot 
ngudi", Nha nuac quan ly dat nuoc, quan ly 
xa hoi chu yau b&ng bien phap hanh chinh, 
he thdng phap luat phat trien o trinh do thap 
va chu yau nhim muc tieu quan ly, an toan 
cho xa hoi chir chua phai la tao dung cho 
phat trian. Trong hon 30 nam doi moi vua 
qua, chiing ta da khong ngimg doi m6i tu 
duy lam lu^t, vai muc tiau xay dung mot he 
1h6ng phap luat dinh huong cho phat trien, 
nhung do anh huong cua tu duy cu, trong 
XDPL van con ton tai dau do tu duy lam 
luat la da quan ly, la de bao dam sy an toan, 
tham chi la de bao dam sy kiam soat chat 
che ciia Nha nuac hon la tao dung mot moi 
truong, mgt hanh lang phap ly thuan Igi cho 
phat trien. Day la van de khdng da xoa bo 
trong mot som mot chieu, nhat la trong ca 
che va quy trinh lam luat hien nay, 6 ca giai 
doan da xuat chinh sach den giai doan soan 
thao van chii yeu dugc thuc hien bai cac co 
quan quan ly ITnh vyc chuyan nganh. Thuc 
tian cho thay, doi khi cong tac XDPL bi chi 
phoi kha nhiau bed Igi ich eye bg, bai tSm ly 
muon CO quyen va khong loai trir kha nang 
muon CO quyan de co co hoi Igi dung da true 
Igi. Va nau khong dugc kiem soat chlit chS 
thi rat co tha cac dao luat dugc ban hanh 
khong dap ung dugc yeu cau kien tao hanh 
lang phat trian ma chi nham muc dich kilm 
soat, quan ly thuan tiiy, tra nan kim ham sy 
phat trian. 

Da khac phuc nhimg han che nau tran, 
chiing toi cho rang, can tiap tuc d6i mai 
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manh me tu duy phap luat theo quan diam: 
phap luat khong chi thiat lap su an toan cho 
quan ly ma diau quan trgng han la kien tao 
mgt moi truong, mot hanh lang thuan Igi, 
din dat va thiic day phat trien. Muc tiau ciia 
QLNN cuoi ciing phai la phuc vu nhan dan 
va kian tao phat trian, khong phai chi don 
thuin la su an toan cung nhac cua xa hoi. De 
chuyin doi dugc tij tu duy quan ly sang tu 
duy phuc vu va kian tao phat trian, ciing can 
phai thay d6i nhiau nh$n thuc va each lam 
trong quy trinh XDPL hien hanh. 
3. Xay dung ĥ  th6ng pbap luat dua tren 
ca sor biing chung 

Tu duy XDPL phai dya tran co so bang 
chiing, do chmh la tu duy thyc tiln, thyc tiln 
CO kiam chiing. Day la mgt quan diem v6 
cimg quan trgng trong doi moi tu duy phap 
luat hien nay. Theo do, cin phai nhat quan 
quan diam: mgi dl xuat xay dyng luat phai 
xuit phat tir thuc tiln, tir yeu ciu doi hoi ciia 
thyc tiln va din lugt no - luat phai dap ling 
dugc nhung doi hoi cua thyc tian. Diau nay 
diing va ciing khong phai la van da hoan toan 
mai. Tuy nhien, trong thuc tian XDPL, mpt 
dao luat dugc thong qua, mgt nghi dinh dugc 
ban hanh c6 giai quylt dugc van da cua thyc 
tien hay khong, co dap ung dugc yeu cau ciia 
thyc tian hay khong lai la mgt van da khong 
dan gian. Chiing ta thuong noi la "can dua 
phap luat vao cugc s6ng" nhung it ai da y den 
viec "can dua cugc song vao luat". Chiing 
toi quan niem rang, muon dua luat vao cugc 
song thi truac hat cin phai dua cugc song 
vao luat. Va neu mgt dao luat khong dugc 
xay dung dya tren nhiing doi hoi cua thuc 
tian, khong phiic dap dugc cac yau ciu ciia 
thyc tiln vai nhiing bing chung thuylt phuc, 
noi mgt each hmh tugng la khong dua dugc 
cugc song vao luat thi dao luat do se tra nen 
khong kha thi va le tit nhian, no ciing kho co 
the di vao cugc song. 

Ciing CO y kian cho ring, cac dgo luat 
cua chiing ta hinh nhu dugc tao ra trong 
"phong lanh". Mgt each noi cham bilm co 
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phan thai qua nhung ciing khong phai la 
khong CO CO so khi nhixng nha lam luat hau 
nhu it dugc va dap, it di hay noi diing hon la 
it CO dieu kien di tim hiau, khao sat doi song 
thuc; chua hieu hat, hiau ro ban chat ban 
trong cung nhu su hiau hien da dang trong 
van dgng va phat trien khong ngimg ciia cac 
moi quan he xahgi, cac sy vat, hian tugng. Vi 
vay thiau thong tin, xa roi thuc tian, dan den 
cac y tuong chinh sach dugc sang tao mgt 
each chu quan, khong dugc kiem chiing hay 
noi each khac la khong co du bang chiing, 
mgt thii "chinh sach phong l^nh". Mgt vi du 
dian hinh theo kieu "chinh sach phong lanh" 
do la quy dinh cua cac Dieu 18, 23, 25 Luat 
Bao ve moi truong, khi yeu cau cac nha dau 
tu phai CO Bao cao danh gia tac dgng moi 
truong (DTM) dugc phe duyet, lam can cic 
cho CO quan co tham quyan quyat dinh chu 
truong dau tu dy an! Khi thong qua quy dinh 
nay, nguoi lam luat da khong hinh dung hat 
dugc noi ham cua Bao cao DTM va cung 
khong hinh dung dugc rang, da xay dung 
dugc Bao cao DTM, nha dau tu can phai 
tian hanh nhiing hoat dgng gi? chi phi hat 
bao nhiau tian bac, ton kem bao nhiau thai 
gian...? ma rat co the, du an se khong dugc 
chip nhan bai day raoi chi la giai doan xem 
xet phe duyet quyet dinh chu truong dau tu 
dy an, chua phai la pha duyet quyet dinh dau 
tu. Va nlu dy an Idiong dugc phe duyet thi 
ai se bu dip cho nha dau tu nhimg chi phi 
cho Bao cao DTM do? Day chi la mot vi 
du cho rit nhilu nhiJng quy dinh thieu bang 
chung, xa roi thuc tian, dan dan khong kha 
thi, khong di vao cugc song. Nhung quy 
dinh kiau nhu vay gay ra su lang phi xa hoi 
va hon nCra la can tro phat trian. Vi vay, can 
phai XDPL tran co sof bang chimg, phai xuat 
phat tir thuc tian dugc kiem chiing va phuc 
dap dugc nhiing doi hoi cua thyc tian. 

Vai quan diam noi tran, viec xem xet, 
thong qua mgt da nghi xay dyng luat va sau 
niia la thong qua mgt du an luat can phai hat 
siic chii y dan cac hoat dong, cac bao cao, 

tai lieu ciia ca qua trinh chuan hi de nghi xay 
dung luat ciing nhu soan thao luat theo quy 
dinh cua Luat Ban hanh VBQPPL. Do la: 

Hoat dgng tong kat, danh gia thuc 
tiln thi hanh luat phai thyc chat va sat dung 
voi thuc tien, tranh tinh trang cac bao cao 
tong ket thyc tien mang tinh doi pho, hinh 
thiic, thieu so lieu thuc ta dugc kiem chung; 
hien nay viec tong ket, danh gia thuong dugc 
lam 6 cip vT mo ca ve khia canh to chiic Ian 
tim nhin (a cac co quan trung uong), chua 
chii y hoac chua dugc lam tir cap vi mo, cap 
CO so, thieu bang chiing thuyat phuc. 

Viec da ra cac giai phap, cac dinh 
huong chinh sach da khac phuc cac van de 
dat ra cua thyc tien can phai dugc phan tich, 
danh gia mgt each thau dao tran mgi phuong 
dien da dua ra nhiing lya chgn diing. Viec 
phan tich, danh gia tac dgng cua chinh sach 
phai thuc chat, nhiau chiau, tranh tinh trang 
doi pho, hinh thiic. Lau nay chiing ta phan 
tich, danh gia tac dgng cua chinh sach mang 
nang tinh mgt chieu. Mgi gia thiet ciing nhu 
giai phap dua ra deu nham dan muc tiau la 
ban hanh hay siia doi, bo sung dao luat cy 
tha da dugc dy kian. Noi each khac la ca 
quan de xuat chinh sach deu tim kiam bang 
chiing da thuyat minh cho su can thiat phai 
xay dyng luat ma hau nhu chua ai dua ra 
kat luan rang can lua chgn giai phap khac 
tot hon, hieu qua hon la ban hanh hay siia 
doi, bo sung dao luat do. Chiing ta da nhan 
thiic sai va Bao cao danh gia tac dgng chinh 
sach. Da khac phuc tinh trang nay, Bao cao 
danh gia tac dgng cua chinh sach phai dugc 
xay dyng mgt each thyc chat, bai ban, khach 
quan hoac song song vai danh gia tac dgng 
chinh sach cua co quan de xuat chinh sach, 
CO tha can mgt bao cao doc lap vai co quan 
de xuat chinh sach, tuong tu nhu bao cao 
RIA (Regulatory Impact Assessment) a cac 
nuac phat trian. Kat qua cua RIA can phai 
dua ra mgt trong hai su lua chgn: hoac la 
can phai xay dung raoi hay sira doi, bo sung 
mgt dao luat nhu da du kian hoac la lya chon 
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mgt giai phap khac it tin kem hon, hieu qua 
cao hon. Do mdi dich thyc la danh gia tac 
dgng chinh sach. 

- Viec dy bao tinh kha thi cua chinh 
sach phai dua tran co so cua sy bao dam 
chac chan cac nguln lye cho thuc thi chmh 
sach khi luat dugc ban hanh, tranh tinh trang 
chinh sach nhilu, luat nhilu nhung khong 
CO dilu kien nguin luc, nhit la nguon lye va 
tai chinh dl thuc hien hoac thilu sy dong bg 
trong chinh sach nen tinh kha thi khong cao, 
luat khong di vao cugc song. 
4. Chuyen trong tam vao giai doan de 
xuat cac dinh hir^g chinh sach 

Truoc khi co Luat Ban hanh VBQPPL 
nam 2015, quy trinh lam luat cua chiing ta 
hiu nhu it quan tam den van dl nghian cuu 
chinh sach. Noi diing hon la chiing ta chua 
ro nhiing dinh huong chinh sach, tham chi 
chua CO nhiing danh gia tac dgng cua chinh 
sach da bit tay vao lam luat. Vi vay, hoat 
dgng lam luat luon la cau chuyan "vira chay 
vira xlp hang" theo ca nghTa den Ian nghTa 
bong. Khi chung ta vita phai tong kat, danh 
gia thyc tian thi hanh, vira phai nghian cuu 
dinh hinh chinh sach; vira dong thoi phai 
danh gia tac dgng chinh sach ciing dong 
thai phai xay dyng dy thao luat, phai chay 
dua theo thoi gian cho kip tian do da dinh. 
Mgt each lam thieu tinh chuyan nghiep va 
ciing thieu tinh bang chiing nhu noi tren, din 
den nhiau quy dinh khong kha thi, phap luat 
khong di vao cugc song. 

Nam 2006, khi tham gia mgt nhanh 
nghian ciiu ciia Chuong trinh 909 (viat tat 
ciia Quyet dinh 909 ciia Thii tuong Chinh 
phu va pha duyet Da an doi moi trong xay 
dung va hoan thien he thong phap luat), 
Ian dau tien chiing toi da cap dan viec can 
phai xay dyng da an chinh sach, danh gia 
tac dgng chinh sach trudc khi hinh thanh y 
tuong xay dyng luat va dua du an luat vao 

chuang trinh xay dyng luat cua Quoc hoi. 
Sau do, nam 2010 chiing toi dl xuit m6t quy 
trinh lam luat ba giai do^n: Giai doan 1: de 
an hoa chinh sach; giai doan 2: quy pham 
hoa chinh sach va giai doan 3: hien thuc hoa 
chinh sach'. Tai thoi diam do, chiing toi cho 
ring, quy trinh lam luat cua chiing ta mcfi chi 
nhin manh va lam dugc a khau giiia, tire la 
soan thao va ban hanh luat (quy pham hoa 
chinh sach); khau nghian ciiu dinh ra chmh 
sach, danh gia chinh sach, tham chi la phai 
xay dyng thanh cac de an chinh sach mot 
each bai ban (dl an hoa chinh sach) chiing 
ta chua lam dugc; khau to chiic thi hanh luat 
(hian thyc hoa chinh sach) thi bi coi nhe. 

Trong Luat Ban hanh VBQPPL nam 
2015, giai doan nghien cuu, dua ra cac dinh 
huong chinh sach, co du bao, danh gia tac 
dgng ciia chinh sach da dugc thi cha bang 
quy dinh vl dl nghi xay dyng luat, phap 
lerii, dl nghi xay dyng nghi dinh. Khi co 
hi so dl nghi xay dung lu^t vai nhiing 
dinh huong chinh sach dugc Chmh phii phe 
duyet, trinh Uy ban Thuang vy Quoc h6i 
(UBTVQH) thong qua thi moi dua dy an 
luat vao chuang trinh, mai tian hanh soan 
thao luat. Nhu vay, boat dgng nghian ciiu, 
xay dung luat cua chiing ta hien nay da thyc 
hien theo quy trinh hai giai doan: da an hoa 
chinh sach va quy pham hoa chinh sach. 
Con giai doan hien thyc hoa chinh sach, tiic 
la t6 chiic thi hanh phap luat (theo da xuat 
cua chung toi la cin phai ban hanh mgt d̂ o 
luat va to chiic thi hanh phap luat, ben canh 
dao luat vl ban hanh VBQPPL) dan nay van 
chua dugc chap nhan. Mgt cau hoi dat ra, co 
phai do chiing ta thilu dao luat nay nan thyc 
thi phap luat ciia chiing ta con qua yeu kem 
hay khong? Chung toi luon hy vgng va su 
ra doi ciia mgt dao luat - "Luat To chiic thi 
hanh VBQPPL", dl co thi hoan tit quy trinh 
ba giai doan nhu noi tran. 

Xem: "Quan niem ve mpt he tiiong phap luat hoan thifn". Tap chi NghiSo ciru Lap phap s6 18 th^g 9/2010. 
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Viec doi moi tu duy lam luat theo 
huong t^p trung sy quan tam vao viec" xay 
dyng cac dinh huong chinh sach doi hoi tat 
ca cac boat dgng nhu: tong kat, khao sat 
thyc tian, nghian ciiu kinh nghiem, thu thap 
thong tin, phan tich va lua chgn chinh sach, 
danh gia tac dgng ciia chinh sach can phai 
lam ky luong. De an chinh sach can phai 
dugc xay dung va thong qua mgt each bai 
ban va nghiam tiic mdi dua du an luat vao 
chuang trinh xSy dung luat, phap lenh ciia 
Quoc hoi hang nam. Khi do, viec soan thao 
luat (quy pham hoa chinh sach) khong con 
la van da kho, khong con bi ap luc ve mat 
thai gian, phai vira chay vira xap hang; viec 
soan thao luat khong nhat thiat phai giao cho 
CO quan da da xuat chinh sach (thuong la 
CO quan QLNN) ma c6 the co mgt Ban soan 
thao doc l^p, gora nhirng chuyen gia XDPL 
chuyan nghiep dara nhiem, tham chi co tha 
thua mdt c6ng ty luat soan thao, tranh dugc 
nhirng tu tuong cue bg, Igi ich nganh, ITnh 
vuc timg ton tai. 

Mac du Luat Ban hanh VBQPPL 2015 
da quy dinh, nhung viec hinh thanh cac de 
nghi xay dyng luat hien nay vin chua dap 
ling dugc yau cau va mong muon cua nha 
lam luat. Nhieu de nghi xay dyng luat dugc 
lam mgt each hinh thiic, doi pho, danh gia 
tac dgng hoi hgt, mgt chiau (nhu phan tich 
thyc trang ciia RIA noi tren). Neu chiing ta 
lam tot dugc khau de nghi xay dyng luat (da 
an hoa chinh sach) thi ap lye va mat thai gian 
trong xay dung dy an luat (quy pham hoa 
chinh sach) se giam thiau rat nhiau, se khong 
con tinh trang "bac nuac cho gao" trong boat 
dgng XDPL nhu lau nay thuang gap. 
5. Tang cvong tinh chuyan nghiep, tim 
kiem su* dong thuan trong de xuat va xay 
dyng luat 

De tien dan mgt su chuyan nghiep 
trong XDPL, theo chiing toi, can co nhiau 
giai phap dong bg ca ve tha che, ve nguon 
luc va ve each thirc to chiic thyc hien, trong 
do, miu chot la sy phan cong hgp ly trong 

timg giai doan ciia quy trinh lam luat hien 
nay. CJ khia canh nay, chiing toi da xuat mgt 
so giai phap sau: 

- Trong giai doan nghian cuu, da xuat 
chinh sach, tire la giai doan lap da nghi xay 
dyng luat, cac don vi chuyan mon cua bg 
QLNN la nguai chu tri chinh, don vi phap 
cha la nguofi phoi hgp. Cac dan vi chuyen 
mon, nghiep vu ye QLNN doi voi nganh, 
ITnh vyc hon ai hat la nguoi hieu ro ve thuc 
trang va kat qua to chiic thi hanh phap luat, 
am hiau thyc tien, biat dugc nhimg han cha, 
bit cap ciia cac quy dinh phap luat ciing nhu 
nhiing giai phap co the da khac phuc nhiing 
nhugc diem do. Do vay, giai doan de nghi 
xay dyng luat can phai giao cho cac dan vi 
nay chu tri nghian ciru va da xuat chinh sach. 

- Sau khi dl nghi xay dyng luat da dugc 
pha duyet, giai doan soan thao luat can phai 
dugc giao cho don vi phap cha chu tri, cac 
don vi chuyen raon la nguoi phoi hgp; bai im 
tha trong xay dyng van ban, thiat ke cac dieu 
luat chic chan thugc ve nhiing nguoi chuyan 
lam cong tac phap cha, phap luat. 

- Mgt van de hat siic quan trgng trong 
XDPL la phai tim kiem sy dong thuan. Mgt 
sy dong thuan "bang ragi gia". Trong XDPL 
khong tha khong c6 nhiing y kian trai chieu, 
tham chi la nhiing mau thuan ve quan diam, 
va Igi ich, nhung can xay dung ragt nguyan 
tac la; khong co mdu thuan nao lai khong 
the duac giai quyet. Va khi mau thuan xuat 
hien, cac ban phai ciing nhau thao luan, tranh 
luan, tham chi la dau tranh gay gat nhung 
voi mgt tinh than trach nhiem, khach quan 
va cong tam, vi Igi ich quoc gia la tran hat 
de tim kiam sy dong thuan - do la yau cau 
bat huge. Chiing ta khong can ragt Ban soan 
thao, mgt To bian tap gom cac thanh vien 
den tir du cac co quan khac nhau nhung lam 
viec hinh thiic va khong ro nguoi chiu trach 
nhiem, ma can la mgt co cha tham van, tim 
kiam sy dong thuan mgt each trach nhiem. 
Tham van y kian va tiap thu y kien, tim kiam 
sy dong thuan trong qua trinh soan thao luat 
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cin tro thanh mgt quy trinh bit bugc ciia co 
quan chii tri soan thao doi vdi cac ca quan 
CO lian quan. 6 nhilu nuoc phat trian nhu 
Cong hoa Lien bang Dire, Nhat Ban, nguoi 
ta khong thanh lap cac ban be gora dai dien 
cua du cac bg, nganh de soan thao luat raa 
giao nhiem vu soan thao cho mgt co quan 
chiu trach nhiem soan thao; co quan nay 
phai CO trach nhiem tham van da tham khao 
va tim kiem su dong thuan cua nhiing co 
quan co lien quan dan chinh sach dugc da 
xuat; nau nhu co quan dugc giao soan thao 
luat la mgt Bg trong Chinh phu thi trong qua 
trinh soan thao phai tham van cac co quan 
lian quan khac da tim kiam sy dong thuan; 
va neu khong tim kiam dugc su dong thuan 
thi tot nhat la khong nen trinh dy an luat len 
Ngi cac, vi gan nhu luat bat thanh van la Van 
phong Ngi cac se tra lai (diing hon la Van 
phong Ngi cac se khuyen khong nan trinh 
luat ra Ngi cac de xem xet). Vi vay, tran thyc 
te ciing gan nhu khong co ai trinh dy an luat 
ra Ngi cac de xem xet nau chua tim kilm 
dugc sy dong thuan d6i vdi dy thao luat. 

Ngoai ra, ciing can can nhic hgc tap 
cac rao hinh thara vdn chinh sach mgt each 
doc lap tu cac nha chuyan mon, gidi khoa 
hgc bing nhilu hinh thiic khac nhau. Vi dy, 
mo hinh "thinktank" (tam ggi la cac vien 
chinh sach) nhu d cac nuac phat triln, vira 
de tham van, vira tao nan su ding thuan xa 
hoi. Nen chang, nau mgt dy an luat con c6 
nhung bat dong Ion ve quan diam, vl nhiing 
chinh sach co ban thi khong nan trinh ra cac 
CO quan co thim quyan (nhu Chinh phu hay 
Qu6c hoi) dl thong qua hoac ban hanh, vi 
nhu vay la lam kho cho cac co quan nay! 
Vay nen, can phai tim kilm su ding thuan 
cua cac co quan chuyen mon co lian quan 
trong xay dung luat, dua tran nguyen tic la: 
khong CO sy khac biet nao lai khong co giai 
phap dl xu ly. Cin phai bilt dung hoa cac 
quan diem, cac Igi ich, vi ai cung bilt ring, 
ban than ragt dy an luat khi viia dugc thdng 
qua ciing dau phai la mgt sy hoan hao! 

6. Lam lu|t khong nen qua xuc dong, quj 
nong voi 

Khong phai dao luat nao ciing hoan 
hao, nhirng khiam khuylt trong ra6i dao luat 
la mgt sy tat nhian ciing gilng nhu sy thilu 
hoan thien cua muon loai, muon vat trong 
the gioi nay vay. Thuc tien cho thiy, "nhan 
v6 thap toan", "ngoc con co vet" va cung co 
mgt triat gia da tung noi "khong co ai qua tit 
nhu ta tuong va ciing khong co ai qua xiu 
nhu ta nghf. Quan diam cua vi triet gia nay 
la hay bang tinh thuong va sy khoan dung de 
cam hoa nhiing con nguoi lam loi - that dang 
tran trgng. Mgi hien tugng, sy vat tren doi 
nay dau ham chiia trong no nhung dieu tot 
dep, tham chi la nhung tinh hoa cua tao hoa, 
song no cung kho co tha tranh khoi nhiing 
khiem khuyat. 

Mat khac, chinh phuong thiic thong 
qua mgt du an luat ciia Quoc hoi theo nguyen 
tac da so da cho thay ro rang la, mgt dao 
luat vira dugc thong qua da co nhiing nghj 
sT khong ling ho no - dii la thieu so. Va tren 
thyc ta, chua mgt dao luat nao dugc thong 
qua vdi sy dong thuan tuyet dii ciia ca 100% 
so dai bieu Quoc hoi. Ciing nhu vSy, trong 
xa hoi cung con co nhiing ngudi khong dong 
tinh vdi no. Vi dao luat do khong xir ly hit 
dugc nhiing van dl cu thi trong xa hoi, ciing 
tiic la khong thi thoa man dugc Igi ich ciia 
tat ca mgi ngudi. Trach nhiem ciia nha nude, 
ciia nhirng ngudi lam luat la phai bilt ling 
nghe nhiing phan ling trai chilu, nhung y 
kien dong gop cua ngudi dan, nhit la nhimg 
doi tugng chiu sy tac dgng true tilp cua luSt 
va nhOng bat cap, han chi ciia luat hay cua 
cac VBQPPL noi chung. Nha nude c6 trach 
nhiem phai nghien ciiu, phai c6 giai phap 
khac phyc trong t l chuc thi hanh ho^c cin 
phai sira doi, bo sung lu^t nhung dimg qua 
xuc dgng, voi vang thay dii, tao nen sy gi?t 
cue trong diau hanh va sy rait In dinh cua 
chinh sach, phap luat - dilu raa cac nha dSu 
tu, cac doanh nghiep vSn thuong phan nan. 
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Can phai binh tinh va ban ITnh dl ling nghe 
va lya chgn giai phap phu hgp. Kinh nghiem 
XDPL cua han 30 nam qua cho thiy, y kiln 
ve nhung quy dinh chua hgp ly ciia mgt dao 
luat nhilu khi lai chinh la nhiing vin dl da 
dugc trao di doi l̂ i rat nhilu trong qua trinh 
soan thao dao luat do. Vi vay, chiing ta phai 
binh dhh, can phan tich va lya chgn chinh 
sach mgt each hgp ly khi quyet dinh siia doi, 
bo sung hay lam mdi mgt dao luat nao do, 
nhat la nhiing dao luat co tuoi ddi con qua tre. 

Qua xiic dgng dan den ndng voi trong 
siia doi, bo sung luat nhu dl cap d tren la 
mgt khia canh. 6 mgt goc nhin khac, chiing 
ta thuong hay non ndng trong xay dyng va 
ban hanh lu^t. Chiing ta thuong tao ra siic ep 
trong xay dyng va ban hanh luat, vi chiing ta 
luon an dinh thai gian cho no trong khi chua 
nghien cuu va lya chgn chinh sach mgt each 
ky luong (dac biet la trudc khi cd Luat Ban 
hanh VBQPPL nam 2015). Thuong la khi 
bat tay vao xay dyng luat, chung ta con thilu 
rat nhiau diau: thilu thyc tiln (thilu bing 
chung), thieu dinh huong chinh sach mgt 
each rd rang, thiau nguon lye ve con ngudi 
cung nhu tai chinh, thiau mgt quy trinh 
lam luat hgp ly, thiau ca ky cuong, ky luat 
trong to chuc va phoi hgp cong viec... Tat 
ca nhiing sy thieu do da dan dan thyc trang 
nhiau khi phai xin liii, xin nit hoac bugc 
phai trinh xem xet, thong qua nhung dao 
luat chua bao dara chat lugng. Tat nhian, d 
day chung toi hoan toan khong bao bien cho 
nhiing truong hgp cham tra do loi chii quan 
cua ca quan soan thao raa muon noi dan thoi 
gian vat chat can thiat cho viec nghian ciiu 
va xay dung ragt dy an luat. 

Mgt van de can phai nghian ciiu va can 
nhac lai la tir trudc den nay, chiing ta thuong 
qua nang na ve chuang trinh xay dyng luat, 
phap lenh hang nam (tham chi trudc day la 5 
nam). Mgt dy an luat, phap lenh da dugc dua 
vao chuong trinh xay dyng luat, phap lenh 
ciia Quoc hgi thi "den hen la phai len", phai 

dugc soan thao xong va de trinh de xem xet, 
cho y kian hoac ban hanh. Va neu co quan 
trinh luat xin hoan hoac xin nit thi se hi phe 
binh. Cd the noi, mgt dy an luat dugc thong 
qua CO tac dgng chinh tri, kinh ta ciing nhu 
xa hoi to Idn va lau dai. Vi vay, no can phai 
dugc xay dyng mgt each bai ban, chac chan 
va khong dugc phep ndng voi. Chuang trinh 
xay dyng luat, phap lenh hang nam khong 
nan quan niem nhu nhiing chi tiau phap 
lenh ma la mgt ka ho^ch da chung ta phan 
dau thyc hien. Mgt dy an luat trong chuong 
trinh nhung nau chua dugc chuan bi tot, chat 
lugng chua bao dam thi tot nhat la chua nan 
tnnh va nau cd tinh trang xin liii, xin nit vi 
dy an chua bao dam chat lugng thi cQng 
khong nan coi do la van da dang da hire xtic, 
ma nan chd dan khi nao bao dam chat lugng 
thi mdi trinh ban hanh. Doi vdi co quan soan 
thao, vi ly do nao do ma khong tha trinh du 
an luat dung thai han theo chuong trinh lai 
la van da khac, nau la loi chu quan, trach 
nhiem do tat nhian se phai dugc giai trinh, 
xem xet va xir ly. Tuy nhian, khong nan vi 
tian do ma thiic ep phai trinh nhung dy luat 
chua dii do chin, can phai binh tinh va chac 
chin trong XDPL. 
7. £>oi mdi quy trinh xky dung luat 

Cd nhieu diau bat hgp ly trong quy 
trinh XDPL hien hanh. Chiing toi xin dl cap 
hai diam quan trgng nhat va cung la hai vin 
de bat hgp ly nhat cua quy trinh lam luat theo 
Luat Ban hanh VBQPPL nam 2015 sau day: 

Thif nhat, quy trinh cat khuc trong qua 
trinh soan thao va trinh luat. Do la quy trinh 
ma CO quan soan thao va trinh luat chi cd 
trach nhiem soan thao va trinh dy an luat ra 
Quoc hgi cho y kian Ian thir nhat tai mgt ky 
hgp, sau do UBTVQH se la co quan chu tri 
tiap thu, chinh ly va bao cao Quoc hgi tai ky 
hgp thii hai da xem xet, thong qua. 

Luat quy dinh la nhu vay nhung tran 
thuc ta, mgt Uy ban cua Quoc hgi se ITnh 
trach nhiam tiap quan dy an luat do dl chii 
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tri nghian cim, tilp thu va chinh ly, do chinh 
la Uy ban dugc phan cong va co bao cao 
thim tra du an luat ra Quic hgi trudc do. 
Trong trudng hgp nay, co quan tham tra tro 
thanh co quan chu tri tilp thu, trinh luat. 

Chung toi cho ring, sy bit hgp ly ve 
quy trinh nhu tran la d chd, ca quan chu tri 
soan thao va trinh luat sau khi de hrinh Quoc 
hgi cho y kiln lin diu thi gin nhu khong con 
tilng noi cd trgng lugng niia trong qua trinh 
tiap thu, chinh ly va trinh lai Quoc hgi dy an 
luat ma chinh ho la ngudi thai nghen no. Hg 
bi mit vai tro va khong con tiang noi manh 
me dl bao ve quan diam ciing nhu cac dinh 
hudng chinh sach da dugc lya chgn va can 
nhic, khong the bao ve va chiu trach nhiem 
din cimg ve dira con tinh than cua minh. 

Dilu chiing toi da cap la vai tro, trach 
nhiam cua cac co quan trong chu tri soan 
thao, trinh dy an luat va tiap thu, chinh ly, 
trinh lai dy an luat, con duong nhian quyan 
lap phap la quyan cua Quoc hgi. Bat cii mgt 
CO quan nao trinh dy an luat thi viec quyet 
dinh cd thong qua hay khong la quyen cua 
Quoc hgi. Nhung cac ca quan trinh du an 
luat phai dugc quyen chu tri va bao ve quan 
dilm cua minh trong toan bg qua trmh soan 
thao va trinh thong qua dy an luat, con co 
quan tham tra, du do la cac Uy ban cua Quoc 
hgi hay UBTVQH thi cung chi lam diing 
chtrc nang cua co quan tham tra, giiip Quoc 
hgi xem xet, tham chi cd tha de nghi Qu6c 
hgi khong thong qua mgt dy an luiit, nhung 
khong nen lam thay va tudc di quyan cua ca 
quan trinh luat. Thyc tien trong nhimg nam 
qua chiing ta ciing da phai tra gia cho su bit 
hgp ly eiia quy trinh ma chiing toi tam ggi la 
cit khiic nhu noi tran, va bai hgc ve nhiing 
sai sot cua Bg luat Hinh su nam 2015 du cd 
hi huu cung chinh la bat nguon tir quy trinh 
cat khuc nay. 

Thie hai, quy trinh mot du an lugt phai 
dirac trinh tai hai ky hop Quoc hoi, Mac dii 
Dilu 73 Luat Ban hanh VBQPPL quy dinh 
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ro: Qu5c hoi xem xet, thong qua du an luat, 
dir thao nghi quySt tai mpt hoac hai 1^ hop 
Quoc hoi; truong h<?p du an luat Ion, nhieu 
dieu, khoan co tinh chit phuc tap thi Quoc 
hgi CO the xem xet, thdng qua tai ba ky hop. 
Tuy nhien, tren thuc tS, UBTVQH ngay tii 
khi ban hanh Nghi quyet vh triln khai Nghi 
quyh ciia Qu6c hoi vh Chuong trinh xay 
dung luat, phap lenh hang nam deu xac dinh 
truoc la hSu hSt cac du an luat dSu ducrc trinh 
Qu6c hoi cho y kien va thong qua tai hai ky 
hop. Tai sao hiu hSt cac du an luat dSu phai 
trinh Qu6c hoi tai hai ky hop va d k duoc 
xac dinh truoc nhu vay ngay tir khi dua dy 
an luat vac chuang trinh? Neu mot du an 
luat duoc chuin bi t5t, bao dam chat luong 
de thong qua lai khong thi thong qua tai mot 
ky hop? Vi nlu no duoc thong qua thi se d9 
t6n kem tiln bac hon va citog dap tog yeu 
ciu doi hoi cua cuoc song dupe som hem. Co 
le, chiing ta khong nen ap dat mpt each chii 
quan va thilu thuc tl nhu vay va cung co the 
noi la khong dting voi quy dinh cua Dieu 73 
noi tren. Ngoai ra, Dilu 74 Luat Ban hanh 
VBQPPL ciing quy dinh: trong trudng hop 
du thao chua dupe thong qua hoac mdi duoc 
thong qua mpt phin thi Qu6c hoi xem xet, 
quyet dinh viec trinh lai hoac xem xet, thong 
qua tai ky hop tilp theo theo de nghi ciia 
UBTVQH. Mpt du an luat co thi dupe xem 
xet, thong qua ngay trong mcit ky hop ciia 
Qule hoi hay hai ky, tham chi ba ky (vi dy 
nhu du an Luat Phong, chlng tham nhung 
(stia doi) vua qua) la quyen cua Quoc ĥ i 
khi Quoc hoi xem xet du an luat dupe trinh, 
tiiy theo chat luong du an luat va yen ciu 
doi hoi ciia thuc tiln, khong chu quan, nong 
voi nhung ciing khong nen chu quan ap dat 
Tat ca la o chat luong du an luat va yeu cSu 
doi hoi cua thuc tien, va hay dl dilu do cho 
Quoc hoi xem xet va dinh doat« 
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