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PHAP LUAT VE CHE DO 
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THOA THUAN VA MOT SO KIEN NGHI 
HOAN THIEN PHAP LUAT 

• NGUYIN THI THU HOAI 

TOM TAT: 
Bai vig't trlnh b^y tdng quan cac quy djnh cua phap luat Hon nhSn va Gia dinh vl che do 

tili san cua vo chong theo thoa thuan, chi ra nhiing han chi, bat cap trong quy dinh cua phap 
luat ve van de nay; tCr do di/a ra mot so gidi phap de hoan thien phap luat ve che dp tai san 
cua vd chong theo thoa thuan. 

Tir khoa: Che do tai san ciia vd chong, chi do tai san theo thoa thuan, hop dong tien 
hon nhan. 

1. Dat van dS 2. M6t s6' noi dung cd ban ciia phap lujt 
Che' do tai san theo thoa thuan la m6t loai digu chinh chd'dO tai san theo thoa tbuSn 

trong che dp tai san cua vp chong, mdi ditoc ghi 2.1. Can cit xac lap chedd Hi san theo thoa 
nhan trong Lufit Hon nhan va Gia dinh 2014. Che thuan 

dp tai san Iheo thoa thuan cd nhilu Uu die'm, Bilu 47 Luat Hon nhan va Gia dinh 2014 quy 
khien viec dieu chinh quan he tai san giBa vd di„h: "Trong trBdng hdp hai ben ket hon lira 
chong djpchnh hoat han, nhat la a nhiing cap vp chpn che do tiii san theo thoa thuan thi thoa 
chong CO nhu cau dau tu kmh doanh rieng, chi ,huan nay phai dUdc lap IrKdc khi ket hon, bang 
neu dpc lap... hinh thtic van ban cd cong chiJng hoac chiing 

Bai viet nay tap trung nghien ci'fu, phan tich thirc. Che' do tai san cua vp chdng theo thoa 
cac quy dinh cua phap luat ve che dp tai san ciia thuan dirpc xac lap ke tO; ngay dang ky ke't hon" 
vp chdng Iheo thoa thuan. Til dd chi ranhi?ng ban Theo quy dinh nay, de xac lap che dp tai san 
che, bil't cap ciia phap luat, ddng thdi tac gia cung theo thoa thuan, cac ben phiii dap ifng dupe cac 
de xua't mot sp giai phapde hpan thien phap luat " îeu kien sau-

dilu chinh va'n dd nay. Thvl nhdi, thpa thuan lira chon che do tai san 
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theo thoa thuan phai diTdc lap triTdc khi ket hon. 
Dilu nay cd nghia la nhiCng cap vd chong da 
thife hien viee ke't hdn ma mud'n lira chon che" do 
tai san theo thoa thuan thi khdng the lifa chon 
difde nila. 

Thii hai, hinh thilc cua thoa thuan phai bang 
van ban cd cong chdng hoae ehiJng thifc. Day la 
diiu ki6n v^ mat hinh thu'c cua thoa thuan. Khoan 
2 Dieu 117 Bp luat DSn sir 2015 quy dinh: "Hinh 
thu'c ciia giao dich dan sir la di^u ki6n ed hieu life 
ciia giao dich dan s\X trong trifdng hdp luit cd quy 
dinh". Nhifvay, trong tru'dng hdp nay, thoa thuSn 
ve tai san ciia vd chong trifdc khi ke't hdn bat 
buoe phai lap thanh van ban va cd cong chi?ng, 
ehu'ng thifc thi mdi cd gia tri phap ly. Mgi hinh 
thiJc con lai diu khdng ed gia tri phap ly. Ne'u 
cae dieu kien khac d^p iJng dii, eon dieu kidn ve 
hinh thiJc khdng dap iJng du'dc ciing khong cd tae 
dung xac lap che dp tai san theo thoa thuan. 

Thii ba, hai b6n xac lap van ban thoa thuan ve 
eh6' dd tai san theo thoa thuan ph^i tiS'n hanh 
dang ky ke't hdn. Vi che' dp tai san theo thoa 
thuan difdc xac lap ke tiJ ngay dang ky kg't hdn, 
nen eae ben phai tien hanh dang ky ke't hdn thi 
mdi xac lap du'dc che dp tai san theo thoathuSn. 
Do do, nhiJug trifdng hdp ke't hdn trai phap luSt, 
nhang tru'dng hdp dang ky ke't hdn tai ed quan 
khdng dung tham quyIn, ve nguyen tac se khong 
th^ xac lap ch^'dg tai san theo thoa thuSn, du da 
xac lap van ban thoa thuan vi che dp tai san ciia 
vd chong tru'dc dd. 

Thii tu, thoa thuan ve chg' dp tai san eua vd 
chdng khdng bi vd hieu toan bd. Thoa thuSn ve 
tai san eiia vd chdng chi bi vd hieu khi bi Tda an 
tuyen bd' vd hi6u. Thoa thuan nay ed thi bi vd 
hieu mot phan hoac vd hieu toan bd. Nhifng chi 
cd tru'dng hdp vd hieu toan bp mdi khdng ed tac 
dung xac lap che' dd tai san theo thoa thuan. 

Tom lai, de xac lap che' dd tai san theo thoa 
thuSn, nam va niJ phai dap iJng du 4 dieu ki6n: 
Thoa thuSn ve ch^'dd tai san phai du'dc lap tnfde 
khi k§'t hdn, hinh thiJe cua thoa thuan phai bang 
van ban cd cong ehu'ng hoac ehu'ng thife. Hai ben 
nam va nC phai tien hanh dang ky ke't hdn theo 

dung dieu kien va thu tuc luat dinh va thoa thuSn 
ve che' dd tai san ciia vd chdng khdng bi vd hieu 
toan bd Thieu 1 trong 4 dieu ki6n ndi tr6n, eh6' 
do tai san theo thoa thuan khdng the xac ISp. 

2.2. Can cii cham diit cM'do tai san theo thoa 
thu^n 

Luat Hdn nhan va Gia dinh khdng cd di^u 
khoan cu the, quy dinh trifc tie'p ve cac trifdng 
hdp cham dlft chfi' do tai san theo thoa thuan. 
Nhifng can eiJ theo eae quy dinh rai rae trong eae 
dieu luat cd the xae dinh che dp tai san theo thoa 
thuSn se cham dii't trong eae trifdng hdp sau dSy: 

Thii nhat, vd chong thoa thuan cham diJt ehe 
do tai san theo thda thuan. 

Luat Hdn nhSn va Gia dinh khdng cd dieu 
khoan n^o quy djnh triJc tie'p ve tru'dng hdp vd 
ch^ng thda thuan cham diJt ehd' dp tai san theo 
thda thuan. Tai diem c khoan 1 Dieu 48 Luat Hdn 
nhan va gia dinh 2014 quy dinh vi ndi dung cd 
ban eua thda thuan ve ehe' dd tax san, trong dd ed 
noi dung "Dieu ki6n, thii tue va nguydn tae phan 
ehia tai san khi cham diJt ehd' dd tai san". Tif quy 
dinh nay cd the suy ra, chd' dp tai san theo thda 
thuan ed th^ du'dc cham diJt theo thoa thuan ciia 
vd chdng. Theo do, ehd' dp tai san theo thda thuan 
cha'm diJt trong dieu kien nao se do vd chdng se 
tif minh thoa thuan. 

TM hai, thda thuan v^ che' dp tai san eiia vd 
chdng hi vd hieu toan bd. Nhif da ndi d phin 
"Caneilxac ISp che dp tai san theo thoa thuan", 
ndi dung thda thuan vl che' dp tai san ciia vd 
eh6ng khdng bi vd hieu toan bd la 1 trong 4 dilu 
kien de ehe' dd tai san theo thoa thuSn difdc xac 
lap. Bdi ndi dung thda thu|n che' dd tai san cua 
vd ehong bi vd hieu to^n bd thi ehe' dp tai san 
Ciia vd chdng du'dng nhidn se quay ve che dd tai 
san truyen thd'ng la che dp luat dinh. Dieu dd 
cung ed nghia la che' dp tai san theo thda thuan 
cha'm diJt. 

Phap luat khdng quy dinh trifdng hdp nao 
khie'n thda thuan ve ehe dp tai san ciia vd chdng 
bi vd hidu mdt phan hay toan bp. Nhifng ed the 
hieu, v6 hieu mdt phan la chi cd mdt vai ndi dung 
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trong thda thuan bi vd hieu, van eon nhffng ndi 
dung khac trong thda thuan cd hieu life, tnfdng 
hdp nay khdng lam cham diJt che dp tai san theo 
thda thuan. Trifdng hdp vd hieu toan bo nghTa la 
toan bd thda thuan deu vd hieu, khdng ed phan 
ndi dung nao ciia thda thuan ed hieu life. Tru'dng 
hdp nay mdi lam cham diJt che' do tai san theo 
thda thuan. 

Theo Dieu 50 LuSt Hdn nhan va Gia dinh 
2014, thda thuan ve ehe'dp tai san cua vd chdng 
vd hieu trong cac tnfdng hop sau day: 

Mot la, khdng tuan thii dieu kidn cd hieu lu'c 
cua giao dich du'dc quy dinh tai Bd luat Dan sif va 
eac luat khac cd lien quan. Dieu kien cd hieu life 
ciia giao dich dan sif du'dc quy dinh tai Khoan 1 
Dieu 117 Bd luat Dan sir 2015. Theo dd, giao 
dich dan sif ed hieu life khi cd dii cae dieu kien 
sau day: Chii the cd nang life phap luat dan sir, 
nang life hanh vi dan sif phu hdp vdi giao dich 
dan sif difdc xac lap; Chii the tham gia giao dieh 
dan sif hoan toan tu' nguyen; Muc dieh va ndi 
dung cua giao dich dan sif khdng vi pham dieu 
cam ciia luat, khdng trai dao diJc xa hdi. Ngoai 
ra, Khoan 2 Dieu 117 Bp luat Dan sif 2015 eung 
quy dinh "Hinh thu'c ciia giao dich dSn sif la dieu 
kien cd hieu life eiia giao dich d3n sif trong trirdng 
hdp luat cd quy dinh". 

Hai la, thda thuan ve che do tai san ciia vd 
chdng vi pham quy dinh binh dang ve quyen va 
nghTa vu trong viee tao lap, chie'm hifu, sii dung, 
dmh doat tai san chung ciia vd chdng; cd sifphSn 
bidt giiJa lao ddng trong gia dinh va lao ddng ed 
thu nhap; vi pham nguyen tac bao dam dieu kien 
dd̂  dap \3ng nhu eau thie't ye'u ciia gia dinh; vide 
thife hien quyen, nghTa vu ve tai san eiia vd 
chdng ma xam pham de'n quyen, Idi I'ch hpp 
phap ciia vd, chdng, gia dinh va ciia ngu'di khac; 
vi pham quyen du'dc bao dam ehd d cua vd, 
chdng khi nha la ndi d duy nha't'; vi pham eac 
quy dinh ve giad dieh vdi ngifdi thd ba ngay tinh 
lien quan de'n tai khoan ngan hang, tai khoan 
chdng khoan va ddng san khac ma theo quy dinh 
ciia phap luat khdng phai dang ky quyen sd hiTu, 
quyen sd dung. 

Ba la, ndi dung ciia thda thuan vi pham 
nghiem trong quyen difdc ea'p du'dng, quyen dddc 
thda ke v£i quyen, Idi ieh hdp phap khac ciia cha, 
me, con va thanh vien khac ciia gia dinh. La 
trddng hpp thda thuan do nham trd'n tranh nghia 
vu ca'p dddngquy dinh td Dieu 110 de'n Dieu 115 
cua Luat Hdn nhan va Gia dinh nam 2014 hoac 
de tddc bd quyen thda ke' eiia nhdng ngddi thda 
ke' khdng phu thude vad ndi dung di chiic theo 
quy dinh ciia Bd luat Dan sd hoac vi pham eac 
quyen, Idi ieh hop phap cua cha, me, con va eac 
thanh vien khac ciia gia dinh da dddc Luat Hdn 
nhan va gia dinh va phap luat khac ed lien quan 
quy dinh. 

Thti ba, quan he hdn nhan eha'm ddt. Che dd 
tai san theo thda thuan chi ton tai trong thdi ky 
hdn nhin, nen quan he hdn nhan cham ddt se lam 
cha'm ddt che dp tai san cua vp chdng theo thda 
thuan. 

2.3. Hf qua phap ly khi cham diit che dg tai 
san theo thoa thuqn 

Tru'dng hdp ehe' do tai san theo thda thuan 
eham ddt theo thda thuan eiia cae bSn, tai san 
cung se difdc ehia theo thda thuSn ban dau ciia 
cac ben. Trong trddng hdp cd nhdng ndi dung 
ehua thda thuan hoac thda thuin khdng ro rang 
thi ap dung quy dinh tu'dng dng trong chd' dp tai 
san luat dinh de giai quye't. 

Trifdng hdp ehe do tai san theo thda thuSn 
cha'm ddt do thda thuan dd bi tuyen bd' vd hidu 
toan bp thi che dp luat dinh difdc ap dung. Khi 
dd, each xae djnh tai san chung, tai san rieng; 
quyen va nghTa vu ve tai san cua mdi ben; quyen 
chie'm hdu, sd dung, dmh doat tai san chung, tai 
san rieng dddc ap dung theo quy dinh cua 
phap luat. 

Trddng hdp ehe'do tai san eiia vd chdng eha'm 
ddt do hdn nhan cha'm ddt. Hdn nhan cha'm ddt 
trong 2 trddng hdp: mot ben vd hoac chdng eha't 
va vp chdng ly hdn. Doi vdi mdi trddng hdp hdn 
nhan cha'm ddt thi che dp tai san cua vd chong 
theo thda thuan cdng cha'm ddt theo nhdng each 
khae nhau. Can cd vao nguyen tac tai san ehung 
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eua vd chdng thude sd hdu chung hdp nha't, cd 
the xae dinh nhd sau: 

- Trddng hpp hdn nhan cha'm ddt do mdt ben 
vd hoae ehdng eha't: 

+ Ne'u gida vd chdng khdng ed tai san chung, 
ta't ca diu la tai san rieng thi phin t i i san rieng 
ciia mot ben vd hoac ehdng da che't se ddde ehia 
thda kd'. Phin tai san ridng ciia ngifdi con lai se 
thude ve chinh ho. 

+ Ne'u gida vd ehdng vda ed tai san ehung vda 
cd tai san ridng thi phdn tai san rieng cua ai thude 
ve ngddi dd. Phan tai san rieng ciia mot bdn vd 
hoac chdng da chet cdng vdi mot nda tai san 
chung ciia vd chdng se difdc ehia thda ke'. 

+ Nd'u gida vd chdng chi cd tai san chung, 
khdng ed tai san rieng thi toan bd t3.i san se ddde 
ehia ddi, ben con sd'ng ddde hddng mdt nda, mdt 
nda con lai du'dc ehia thda ke. 

- Trifdng hdp hdn nhan eham ddt dd vd chong 
ly hdn: Che' dd tai san ciia vd ehdng theo thda 
thuan se cham ddt theo thda thuSn cua chinh eae 
ben da xac l§p ban dau. Trong trifdng hdp ed 
nhdng ndi dung chifa thda thuan hoac thda thuSn 
khdng rd rang thi ap dung quy dmh tddng dng 
trong chd'dd tai san luat dinh. 

2.4. Noi dung cd han cua che do tai san theo 
thoa thuqii 

Theo Dilu 48 Luat Hdn nhan va Gia dinh 
2014, ndi dung cd ban ciia thda thuan ve che dp 
tai san bao gom: 

Thii nhat, tai san dddc xac dmh la tai san 
ehung, tai san rieng eiia vd, eh^ng. Day la ndi 
dung kha quan trpng vi nd xac dinh phan quyen 
sd hdu ciia vd chdng do'i vdi tdng tai san cu the. 
Va noi dung nay gdp ph^n khdng nhd vao vide 
ehia tai san sau nay khi eha'm ddt che^dp tai san 
theo thda thuan. Viec phan dinh tai san cang rd 
rang thi viee ehia tai san sau n^y cang dd dang. 
Do'i vdi ndi dung nay, vd ehdng ed the thda thuin 
theo mot trong cae each sau: 

- Tai san gida vd va chdng bao gom tai san 
chung va tai san ridng cua vd, chdng. Ne'u Ida 
chpn each nay, vd chdng phai thda thuan cu the 

nhdng tai san nao la tai san ehung, nhdng tai san 
nao la tai san rieng. Vi du, vd ehong cd thd thda 
thuan nhdng lai san ma mdi ben cd trddc khi ke't 
hdn va hoa Ipi, Idi tdc phat sinh td nhdng tai sdn 
nay la tai san rieng, nhdng tai san khac phat sinh 
trong thdi ky hdn nhan la tai san ehung. Caeh n^y 
eung gid'ng mdt phan trong che dd tai san theo 
luat dinh. Trong che' dp tai san theo luat dinh, tai 
san gida vd va chong cdng bao gom tai san ehung 
va tai san rieng, chi khac la trong che dp luat dinh 
se do phap luat quy dinh loai tai san chung, tai 
san rieng. 

- Gida vd va chdng khdng cd tai san rieng eiia 
vd, chdng, ma ta't ca tai san do vd, ehong cd du'dc 
trirdc khi ket hdn hoae trong thdi ky hdn nhan diu 
thude tai san chung. Vdi caeh thda thuan nay thi 
hoan toan khdng ton tai tai san ridng cung nhd 
nghTa vu tai san ridng gida vd va ehdng. Caeh 
nay hpp vdi truyin thd'ng eiia phan Idn con ngu'di 
Viet Nam, vdi quan nidm "cua ehdng edng vd" 
thi ta't ca nhdng gi thude vi vd hoae chdng hoae 
cua hai ngddi deu ddde xem la tai san chung ciia 
vd chdng; khdng ed tai san rieng, klidng cd nghTa 
vu rieng, Vp chong phai thddng yeu, dum bpc lan 
nhau, cung nhau ganh mpi trach nhiem tinh thin 
va vat cha't. 

- Gida vd va chdng khdng ed tai san ehung ma 
tat ca tai san do vd, chdng ed ddde trdde khi ke't 
hdn va trong thdi ky hdn nhan deu thude sd hdu 
rieng ciia ngddi ed dddc tai san dd. Theo each 
nay, xet trong quan he tai san, vd va eh6ng nhd 
hai ca the doe 13p, tai san do ai lam ra se thupc 
quyen sd hdu ciia ngddi dd. Giffa hai ngddi khdng 
dddng nhidn ton tai mdt loai tai san ehung nao. 

Ngoai 3 each xac dinh tai san ehung, tai san 
rieng ndi tren, vd ch6ng cd the td chpn cho minh 
mot each thda thuan khae, mien sao phu hdp vdi 
hoan eanh ciia vd ehdng, khdng trai phap luat va 
dao dde xa hdi. 

Thii hai, quy^n, nghTa vu ciia vd chdng do'i vdi 
tai san chung, tai san rieng va giao dieh cd lien 
quan; tai san de bao dam nhu eau thie't ye'u cua 
gia dinh. 
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Khi da xac lap thda thuan ve che' dp tai san 
ciia vd chdng, ben canh viec xae dmh tai san 
chung, tai san rieng, vd ehdng cQngeln phai xac 
dinh nghTa vu do'i vdi tai san chung va tai san 
rieng va giao dich cd lien quan de de dang dng 
xd trong qua trinh chung sd'ng. Cac ben cd thd 
thda thuan theo hu'dng tai san ehung thi nghTa vu 
ehung, tai san rieng thi nghia vu rieng hoac ed 
the thda thuSn theo hu'dng khac, mien sao phu 
hdp vdi hoan canh cua vd chdng, khdng trai phap 
luat va dao ddc xa hdi. 

Ngoai ra, cac bdn cung phai thda thuan phan 
tai san de dam bao nhu cau thie't ye'u eiia gia 
dinh. Trong triTdng hpp cac ben thda thuan gida 
vd ehdng ehi cd tai san chung, khdng cd tai san 
ridng hoac gida vd chdng vda cd tai san chung 
vda ed tai san rieng thi chac chan phan tai san 
chung cung se dddc dung de dam bao nhu cau 
thie't ye'u eiia gia dinh. Nhifng trong tru'dng hdp, 
cae ben xac dinh gida vd va ehdng chi cd tai san 
rieng, khdng cd tai san chung thi vide thda thuSn 
tai san de bao dam nhu eau thie't ye'u eiia gia dinh 
la he't sdc can thie't de dam bao quyen Ipi cua con 
cai, trdnh trddng hpp dun day trach nhidm 
cho nhau. 

Thifba. dieu kien, thii tuc va nguyen tac phan 
ehia tai san khi eha'm ddt che'dp tai san. Cac ben 
c^n thda thuan cu the ve dieu kidn, thii tuc va 
nguyen tae phan ehia tai san khi cha'm ddt che' dd 
tai san thda thuan de ban che xay ra tranh eha'p 
va tie't kiem thdi gian khi phan ehia tai san. Cac 
ben can thda thuan ro rang va cu the eac van de: 
Che'dd tai san theo thda thuan cha'm ddt trong 
dieu kien nao; Thii tue cha'm ddt che dp tai san 
theo thda thuan; Nguyen t5c phan ehia tai san. 

Ngoai 3 ndi dung ehii ye'u tren, eae ben cd the 
thda thuan them cac ndi dung khac de thda thuan 
ve che dp tai san eiia vd chdng ro rang hdn, dd 
thde hien hdn. 

Vd chdng cd quyen sda ddi, bd sung thda 
thuan ve che'dd tai san. Khi tien hanh sda ddi, bd 
sung thda thuan ve che'dd tai san thi thda thuan 
nay cung phai dddc lap thanh van ban, cd edng 
ehdng hoac chdng thife. Ne'u khdng tuan thii dieu 

ki6n hinh thde thi viSc sda ddi, bo sung thda 

thuan ve che' dd tai san cung khdng cd gia tri 

phap ly. 

2.5. Thylc hi^n che do tai san theo thoa thuqn 

Gid'ng nhiT cae thda thuan khac, de dam bao 
quyen Ipi eiia cac ben, vp chdng can thifc hien 
day dij nhdng ndi dung da xac lap trong van ban 
thda thuan ve che dp tai san ciia vd chdng. Thdi 
diem bat dau thifc hien ehe dp tai san theo thda 
thuan la sau khi dang ky ke't hdn. 

Khi thifc hien che' dp tai san theo thda thuSn 
ma phat sinh nhdng va'n de chda ddde vd ehdng 
thda thuan hoac thda thuan khdng ro rang thi ap 
dung cac nguyen tae ehung trong che' dp tai san 
ciia vd chdng^ va quy dinh tddng dng eiia ch6' dp 
tai san theo luat dinh. 

Trddng hdp thda thuan ve ehe dd tai san ciia 
vd chdng bi tda an tuyen bd' vd hieu toan bp thi 
che' dp tai san eiia vd chdng theo luat dinh dddc 
ap dung^ Phap luat cho phep vd ehdng dddc sda 
ddi, bd sung thda thuan ve che'dd tai san. Nhdng 
viee sda dd\, bd' sung nay chi dddc thde hien khi 
thda thuan chda bi tuyen bd' vd hieu. Khi da bi 
tuyen bd'vd hieu rdi thi che'dd tai san theo thoa 
thuan eung cha'm ddt, vd chdng bat buoe phai ap 
dung eae quy dinh ciia che' dd luat dinh de' dieu 
chinh quan he tai san ciia minh. 

Trddng hdp thda thuan ve che dp tai s^n cua 
vd ehdng bi tuyen bo vd hidu mdt phan thi cac 
ndi dung khdng bi vd hieu van difdc ap dung; dd'i 
vdi phan ndi dung bi vd hieu thi eac quy dinh 
tddng dng ve che' dd tai san cua vd ehdng theo 
luat dinh difdc ap dung*. Ta cd the' tha'y, quan he 
phap luat vi tai san gida vd va chdng trong 
tnfdng hpp nay vda ap dung che dd luat dmh vda 
ap dung ehe dp thda thuan. 

Trddng hdp che' dp tai san eua vd chdng thed 
thoa thuan dddc ap dung thi khi xac lap, thde hien 
giao dich vd, ehdng cd nghTa vu eung ca'p cho 
ngddi thd ba biet ve nhdng thong tin lien quan; 
neu vd, ehdng vi pham nghTa vu nay thi ngddi thd 
ba dddc coi U ngay tinh va dddc bao ve quyen 
Idi theo quy dmh cua Bo luat Dan sd^. 
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3. M0t s6' ba't cap trong quy dinh cua phap 
lu§t ve che'dO tai san theo thoa thu^n va cac 
kien nghi hoan thl0n phap luat 

Thii nha't, bat cqp trong quy dinh vi can cii 
cham diit che'dQ tdi san theo thoa thu4n. 

Nhif da trinh bay. Diem c khoan 1 Dieu 48 
LuEit Hdn nhan va Gia dinh 2014 quy dinh ve ndi 
dung ed ban ciia thoa thuan vi che' dd tai san, 
trong dd cd ndi dung "Dieu kien, thii tuc va 
nguyen tac phan ehia tai san khi cha'm ddt che'dd 
tai san". Quy dinh tren, ngoai each hieu ma tac 
gia da trinh bay d muc 2.2, thi ed mdt so' ngifdi 
hi^u ra each thd hai, dd la hai la vp chdng khdng 
ed quyen eha'm ddt che' dd tai san theo thda 
thuan. Ndi dung ma phap luat mud'n diln dat d 
day chi la cac ndi dung ma vd ehdng thda thuan 
ve hau qua khi eha'm ddt ehe dp tai san (chi trong 
tnfdng hdp ly hdn hoac mdt trong hai ben che't). 
"Dieu kien" ma dieu khoan nay nhac tdi la dieu 
kien ehia tai san, vi du vd se ddde ehia them tai 
san cua ehdng n6'u vd dap dng dieu kien la khi 
ly hdn vd dang khd khan ve tai chfnh (tha't 
nghiep, thu nhap tha'p...), chd khdng phai la dieu 
kien ve trddng hdp chS'm ddt ehe do tai san theo 
thda thuan. 

Mat khae, ne'u hid'u theo each thd nhS't la vd 
chdng cd quyen thda thuan de cha'm ddt che dp 
tai san thi thda thuan nay cd bat bupe phai lap 
thanh van ban va cd cdng chdng, chdng thifc hay 
khdng, hay chi can lam theo nhdng thda thuan ve 
dieu kien thii tuc va nguyen tac phan ehia tai san 
da thda thuan trong van ban ban dau, thi phap 
luat khdng quy dinh. 

Do'i vdi ba't cap nay, tae gia kie'n nghi dieu 
luat nen vie't cu the, ehi tie't, khdng nen viet gdp 
nhieu ndi dung trong mot dieu khoan nhd quy 
dinh hien hanh. Vi du nhd "dieu kien" la dieu 
kien cua c^igi, dieu kien de cha'm ddt ch^'dp tai 
san theo thda thuSn hay dieu kien de phan ehia 
tai san thindn vie'tro. "Thii tue" va "nguyen tac" 
cung vay. 

Con trong trurdng hpp hieu theo each vd ehdng 
Cd quyen thda thuan eha'm ddt che' dp tai san thi 

phap luat cung can quy dinh cu the hinh thde ciia 
thda thuan dd. 

Thii hai, bat cap trong quy dinh vi cdc trUcing 
hap thoa thuan ve che'dQ tdi san cua vd chong bi 
vd hifu. 

Theo tae gia, quy dinh nay kha chung chung. 
Vide ap dung nhdng quy dinh chung ciia phap 
luSt dan sd vao trddng hpp cu the nay khdng hdp 
ly. Mae dii thoa thuan xae lap che'dd tai san cua 
vd chdng eung la mdt dang ciia hdp ddng dan sd, 
quan he hdn nhan cung la mdt dang ciia quan hd 
dan sd, nhdng nd van cd nhdng dac diem khdng 
gid'ng quan he dan sd khac, vi du nhd edng dSn 
nam dii tudi thanh nien - dii tuoi giao ke't eac loai 
hdp ddng dan sd nhdng van ehda dii tudi ke't hdn. 
Do do, phap luat can cu the hda Khoan 1 Didu 
50 Lult Hdn nhan va Gia dinh 2014 de chi rd 
nhdng trddng hdp cu the nao khie'n thda thuan v^ 
che'dd tai san ciia vp chdng bi Tda an tuyen bd' 
vd hieu, khdng nen dan chie'u phap luat dan sd 
(cu the la Dieu 117 Bp luat Dan sif 2015). Nhd 
vay, mdc dp the hien ndi dung eiia luat se rd 
rang, minh bach hdn. 

Dd'i vdi ba't cap nay, tac gia de xua't phap luSt 
nen quy djnh cu the ve hieu life ciia thda thuan ve 
che' dp tai san cua vd chdng trong cac trifdng hpp: 

- Tai thdi diem xac lap thda thuan, mdt ben 
ed nang life phap luat dan sir khdng phu hdp, de'n 
thdi diem ke't hdn ea hai deu cd nang life phap 
luat dan sir phu hdp; 

- Tai thdi diem xae iSp thda thuan, mdt ben bi 
ma't nang life hanh vi dan sd, de'n thdi die'm k6't 
hdn c5 hai deu ed nang life hanh vi dan sd dly 
du; 

- Hai ben xac lap thda thuan ve ehe dp tai san 
cua vO ehdng, tai thdi diem ke't hdn cd mdt trong 
hai ben khdng du dieu kien ke't hdn, mot thdi gian 
sau cae ben mdi dii dieu kien ket hdn, cd yeu c^u 
buy ke't hdn trai phap luat nhdng dddc phap luat 
cdng nhan la vd ehdng. 

- Hai ben xac lap thda thuan ve che'dd tai san 
eua vd ehdng, tai thdi diem ke't hdn cd mdt trong 
hai ben khdng du dieu kien ke't hdn, mdt thdi gian 
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sau cae ben mdi du dieu kien ke't hdn, khdng cd 
yeu elu buy ke't hdn trai phap luat. 

- Mdt ben ke't hdn la ngifdi bi han che nang 
life hanh vi dan sir. 

- Mdt ben ke't hdn la ngddi cd khd khan trong 
nhan thde va dieu khid'n hanh vi. 

- Tru'dng hdp hai ben nam va nd du dieu kien 
dang ky kd't hdn, da xac lap van ban thda thuan 
ve che dd tai san cua vp chdng va cd cdng chdng, 
ehdng thde trddc khi ke't hdn, nhifng vi mdt ly do 
nao dd, eac bdn dang ky ke't hdn tai cd quan 
khdng dung tham quyen. 

- Trddng hdp hai ben nam va nd dii dieu kien 
dang ky ke't hdn, da xac lap van ban thda thuan 
ve ehe' do tai san ciia vd chdng va cd cdng ehdng, 
chdng thde, Sau dd, bp to chdc cude sd'ng chung 
vdi nhau mot thdi gian dai rdi ho mdi tien hanh 
dang ky ke't hdn. 

Ne'u phap luat quy dinh cu the ve hieu life cua 
thda thuan ve che^ dp tai san ciia vd chdng trong 
cdc trddng hdp neu tren, thi cac trddng hdp thda 
thuan ve che' dp tai san ciia vd chdng cd the bi 
Tda an tuyen bd'vo hidu se the hien rd rang hdn, 
cu the hdn va de ap dung hdn. 

Thii ba, ba't cap trong quy d\nh ve viec sita doi, 
bo sung thoa thuan ve che do tdi san ciia vd 
chong 

Khoan 1 Dieu 49 Luat Hdn nhan va Gia dinh 
2014 quy dinh: "Vd ehdng cd quyen sda ddi, bd 
sung thda thuan ve che dd tai san". Theo quy 
dinh nay, khdng cd ba't ky dieu gi lam han che' 
Quy^n sda dd'i, bd sung thda thuBn ve che' do tai 
san ciia vd chdng. Theo tac gia, quy dinh ve 
quyen sda ddi, bo sung thda thuan nay qua rdng. 
Phap luat nen gidi han lai eac trddng hdp vp 
chdng dddc sda doi, bd sung thda thuan ve che' 
do tai san. 

Theo tae gia, phap luat nen quy dinh theo 
hddng vd ehong dddc sda doi, bd sung thda thuan 
khi trong qua trinh thde hien thda thuan phat sinh 
them nhdng va'n de mdi ehda ddpe thda thuan; 
trong trddng hdp hoan canh kinh te eua hai ben 

da thay doi, khdng con phu hdp vdi cudc sd'ng gia 
dinh; phan tai san de dap dng nhu cau thie't ye'u 
cua gia dinh da thoa thuan ban dau khdng con 
hoae khdng du de dap dng nda; phat sinh them 
eac nghTa vu ve tai san. Dac biet, phap luat phai 
quy dmh trong trifdng hpp Tda an dang xem xet 
yeu eau tuyen bd'thda thuan ve che'dd tai san vd 
hidu thi vd chdng cd quyen sda doi, bd sung noi 
dung cua thda thuan hay khdng. 

Ngoai nhdng va'n de tren, tae gia eung kie'n 
nghi phap luat ndn ban hanh mSu van ban thda 
thuan ve che'dd tai san cua vd chdng, de apdung 
thd'ng nha't trong ca nddc, tranh tinh trang mdi dia 
phifdng soan thao khac nhau, tSn goi khac nhau 
(du ban cha't gid'ng nhau) de khi xay ra tranh chd'p 
Tda an cae dia phifdng cflng dd dang xd ly. 

4. Ke't luan 

Che' dp tai san ciia vd chdng theo thda thuSn 
ddde quy dinh tai 4 dieu trong Luat Hdn nhan va 
Gia dinh 2014 (td Dieu 47 den Dieu 50), va ddde 
hu'dng dan bdi 2 van ban Nghi dinh so' 
126/2014/ND-CP (td Dieu 15 de'n Dieu 18) va 
Thong td lien tich so' 01/2016/TTLT-TANDTC-
VKSNDTC-BTP {Dieu 5 va Dieu 6). Theo tac gia 
danh gia, che'dd tai san theo thda thuan cung la 
mot quy dinh quan trong, ton tai song song vdi 
ehe dp tai san luat dinh, nhdng viec quy dinh ve 
che'dd nay nhifvay la sd sai, chda du de'giai dap 
he't cac tinh hud'ng ed the xay ra trong che dp tai 
san theo thda thuan. 

Mud'n cac quy dinh phap luat dl dang di vao 
cude sd'ng thde tidn ciia xa hdi thi ban than cac quy 
dmh dd phai hoan thien, de hieu, dd ap dung va 
chat che. Tuy nhien eac quy dinh phap luat ve che 
do tai san cua vd chdng theo thda thuan vln eon 
ton tai mdt so' han che, ba't cap. Cd mot so' quy dinh 
eon ehung chung, ehda rd rang, mot so' ndi dung 
quan trpng ehifa difde phap luat quy dinh. Bai viet 
nay da thde hien dddc 3 nhiem vu chinh: phan tich, 
lam rd cac quy dmh ciia phap Luat Hdn nhan va 
Gia dinh ve che dd tai san theo thda thuan; chi ra 
dddc ba't cap, han che'ciia phap luat va kie'n nghi 
eac giai phap de hoan thien phap luat • 
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TAI LIEU TRICH DAN: 
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