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ABSTRACT:

From the strong develop trend of in and business activities related to land use
rights in the current real estate business, it is possible to predict the strong attractiveness and
tremendous development opportunities of this business field in the future. The land use rights
trading market will become more exciting and a hot spot that ateracts real estate investors. Besides
the key factor which is the supply and demand of the market, the situation of disputes is also a
factor to assess the growth of the market for land use rights. In order to createa stable business
growth, the essential factor is the ability to resolve disputes arising. If the quality of dispute
resolution is not improved, it will lead to disappointment in an unstable business market and
business entities will not want (o continue investing in this area. Not realizing the positive nature of
dispute resolution will lead to negative reviews for the legal system and the market for land use
rights is still unstable. Shortcomings of the system of legal regulations on dispute resolution of land
use right transfer contracts need to be replaced by a system of strict binding regulations in terms of
dispute settlement and binding procedures. all business entities.

Keywords: Contract of land use right transfer in real estate business, dispute resolution,
advanced solution of dispute resolution.

1. Set the problem
Real estate business in Vietnam has many great
opportunities to attract the ion of busi

type of business contract Estate in general and the
contract of land use right transfer in real estate
b in particular account for a large proportion

investment, especially in real estate business of land,
housing and business infrastucture development.
This is one of the potential factors to promote the
development of the real estate market. The number
of real estate busi T i is c ly
increasing, including business transactions related to
land vse rights which always occupy a large amount.
The rapid increase in the number of business
ransactions of land use rights has become the cause
of the growing popularity of land use rights transfer
disputes, the number of cases of disputes over any

of other civil contract disputes. Accompanying the
development of Jand use rights business in the
context of the current real estate economy, land use
right transfer contracts play an increasingly
important role as a legal basis for rights and
obligations between partes when conducting
business transactions. In addition to the State's
management  policies and  socio-economic
conditions, the legal environment is a decisive factor
10 develop land use right transfer transactions. The
reality of the court’s dispute setilement shows that
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the number of disputes related to land business
transactions accounts for a large proportion. The
cause of this situation is because the legal system
still has some inappropriate regulations, there are
still gaps for investors, organizations and business
individuals. buyers can “circumvent the law". The
perception of entities on legal regulations on land
use right transfer contract is still not high. It is
necessary to cootinue studying and complenng
solutions to improve the efficiency of dispute
resolution of land use right transfer contracts in terms
of law-making, guiding the implementation of laws
and solutions on implementation organization
coordination mechanism, to avoid oo complicated
and too much legal system related to land use right
rading.

2. Characteristics of disputes over land use
right transfer contracts according to the Law on
Real Estate Business 2014

The Law on Real Estate Business in 2014 has
more fully defined the content of real estate business
activities compared to the previous. Accordingly.
real estate business organizations and individuals
invesl capital to carry out construction, purchase and
transfer actvities 1o sell, ransfer, lease, sublease,
lease and purchase real estate, real estate brokerage
services, real estate trading floor services, real
estate consulting services or real estate management
for profit purposes. Contract of land use right transfer
in real estate business is not for purely civil
transaction purpose but the purpose of land use right
transfer contract is the profit gained from trading
activities. The majority of cases of transfernng land
use rights in real estate business are aimed at
implementing investment, producuon, business or
infrastructure projects to transfer or sublease for the
purpose of looking for profit. Thus, another feature
of a dispute over a real estate business contract for a
land use right is always associated with the purpose
for the benefit of at least one of the parties to the
dispute. The establishment of a civil contract in
general and the parties towards different purposes
and benefits, however, with a contract to transfer
land use rights in real estate business, contracting is
formed derived from the purpose of profit. This
feature comes from the law of real estate business
that has been legalized in Clause 1, Anticle 3, Law on
Real Estate Business 2014: "Real estate business is
capital investment o camy oul constuction
activities. Construction, purchase, wransfer or sale or
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sate, lease, sublease, lease and purchase of real
eslale, real estate brokerage services, real estate
fransaction services, private services real estate or
real estate management for profit purposes The
purpose of making a profit is considered a
prerequisite of a land use right transfer contract in
the real estate business. In fact, profits have been
proven to attract organizations and individuals to
invest in this business, contributing to boosting the
real estate market in general and market for land use
rights in particular developed.

Compared to the Law on Real Estate Business in
2006, the Law on Real Estate Business in 2014 had
more regulations to expand the conditions of
organizations and individuals conducting Jand use
right transfer ransactions in real estate business. The
subject of a dispute on a real estate business contract
for a land use right is the subject of a real estate
business contract. Accordingly, for a contract of land
use right ransfer in real estate business, participants
must be the owner of a real estate business when
entering into a contract and the other may be the
owner of the business. real estate or nol.
Organizations and individuals that meet business
condifons in the form of enterprises and
cooperatives and have legal capital in accordance
with the Law on Rea] Estate Business in 2014 are
entitled to transfer Jand use rights. The law also
stipulates the expansion of the right to transfer land
use rights to small and irregular real estate business
households and individuals, but need to declare and
pay taxes in accordance with the law.

Disputes over land use rights transfer contracts
are considered the most common form of dispute
over real estate business contracts. Disputes over
land use right transfer contracts are conflicts,
disagreements, conflicts between the parties on the
improper or non-performance of rights and
obligations in the contract of land use right transfer.
The transfer of Jand use rights is a trigger point for
development of real estate business activities,
posilively affecting other real estate trading markets.
The Jaw on real estate business is perfected with the
conditions that the types of land are allowed to trade
in land use rights. n addition to the conditions of land
use rights withow dispute, Jand use rights are not
testricted to ensure judgment execution, during the
land use term. Article 9 of the Law on Real Estate
Business in 2014 revised the regulation of having
legal documents proving the land use rights in



accordance with the law according to the Law on
Real Estate Business in 2006 into a regulation with a
certificate of rights. land use according 10 land law.
In fact, the stats of disputes over land use rights
revolves around issues of inadequate land legal
documents, the transfer of mortgaged land use
rights, and disputes over land use rights contracts.
Disputes related 1o land use right wansfer
transactions of project owners due to the policy of
not implementing the compensation obligation have
been advertised 10 sell projects for compensation,
when there is not enough compensalion money, the
number of depositors advance without land as
agreed. The risk of investors' capital is likely to lead
o significant economic losses for the assignee,
whereby the assignee does not receive the land and
the deposit cannot be returned. In many cases, small-
scale individuals and households doing real estate
business do not regularly allocate land use rights in
the form of handwritten papers. But when signing a
mransfer contract, the conditions for reallocation of
land plots are not guaranteed or in the case of
agricultural land signing a deposit certificate when
not eligible for separation of land plots or transfer to
residennal land, will give rise to disputes between
ransferors and recipients of land use rights ransfer.
Concerning the practice of resolving disputes on real
estate business contracts, another legal issue is
raised by the legal provisions of the form of land use
right transfer contracts. Real estate business Jaw in
2104 stipulates: Real estale business contract must
be made in wriling; the notarization and
authentication of contracts shall be agreed upon by
the parties, except for contracts on purchase and
sale, hire-purchase of houses and construction
works, contracts on land use right mansfer, and
parties to households and individuals business is not
large. not often must be notarized or authenticated.
Thus, according to the provisions of the Law on Real
Estate Business in 2014, the contract of land use right
rransfer must be notarized or certified when the
business owner of the land use right is not an
enterprise or real estate business cooperative. This is
a difficult regulation for parties to transfer land use
rights and practice of dispute settlement. Over the
past time, disputes over land use right transfer
contracts have increased in number, most of the
contracts have been declared invalid due to
violations of the form of the contract, although there
are many cases berween the partiesassignment

always wishes to enter into and perform contracts.
From practice of dispute setilerent, the declaration
of invalid contract must handle very difficult and
complicated consequences. There are many cases
where the transferee has built the project or
ransferred 1t 10 a third party, so the damage of the
assignee is often very large. Therefore, the purpose
of managing transactions as well as limiting disputes
arises when regulations on contract forms have not
been reached. Practices that require real estate
business law must have new regulations (o ensure
the stability of business transactions on land use
rights in real estate b and need to redefi
cases of violations forms that do not lead to a contract
being invalidated to bind the parties’ responsibilities
and rights when entering into a contract.

Law on land use right transfer in real estate
business 1s a legal field with wide adjustment
contents, the application of law on dispute
settlement related to real estate business
transactions in general and delivery land use rights
business in particular is very complicated.
Settlement of business contract disputes on land use
rights is an important activity for the parties to find
appropriate  methods and ways to eliminate
conflicts, disagreements. conflicts arising from
contract disputes. In cases where the parties choose
to settle disputes by court, the settlement of disputes
over land use rights transfer contracts in real estate
busipess 1s the basis for the land law system and real
eslate business law affirms an impodant role in
today's social life. The contractual relationship of
land use right transfer is associated with the huge
economic inlerests of the parties, so il is very easy 10
dispute when there are conflicts of interest between
the entities of the contract. When disputes arise, the
parties often seek different ways to resolve disputes
to protect their rights and interests. The current law
has recognized many methods of settling Jand use
right disputes, including negotiation, mediation,
commercial arbitration and the Court. Each method
of dispute resolution has different characieristics
that create advantages and disadvantages of each
method. Depending on the nature and extent of the
contract dispute, and combined with the advantages
and disadvantages and characteristics of each
method of dispute settlement. Organizations and
individuals can choose the most effective way of
resolving disputes in case of a dispute they
encounter.
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3. Solutions to improve the efficiency of
settling disputes on land use right transfer
contracts in real estate business

Transfer of land use rights in real estate business
is a field of business investment that brings a lot of
profits but also many potential risks, the top concem
of organizations and individuals is 10 find
opportunities. The most effective way to resolve
contract disputes. Therefore, sudying (o complete
the solution 1o improve the effectiveness of land use
right wansfer contract setlement 1s an urgent
requirement in the context of increasing disputes
from ths business transaction contract become
popular,

- New models and mechanisms for implementing
land use right disputes are implemented to
streamhne compliance with land use right transfer
contracts. The real estate economy provides a new,
larger context to apply and reshape the legal
framework under which it is affected. The current
law does not provide specific and adequate criteria
to determine and pay attention to the duration of
inspection, appraisal, research and land use and
management  issues. The  operation and
development of land-use business transactions will
provide the most important aspects, which will
explain how they are consistent with the
applicability of the law. When the administrative
mechanism, an inappropriate natural reciprocal is
still in a leading position instead of a free economy
mechanism, the application of law w1]J be hnmed a
barrier to resolution real estate b

of dispute settlement for the previous economy,
whether it is still suitable for the current stage of
real estate business development. 1t can be pointed
out that the current unrest in the market in terms of
land use rights comes from the uncertainty of
existing legal regulations, leading to many
business entities taking advantage of that legat
siwation to avoid , reduce their obligations (o
business partners. It is necessary to ensure that
law-making planning will caich up with the
business practices and new fluctuations in the
current land-use trading market,

- Improving the effectiveness of law to resolve
disputes over land use right transfer contracts in rea)
estate business must be placed in an organic
relationship with perfecting the real estate business
law system in general. Developing a law on dispute
resolution should be based on the content of the Jegal
basis, need to create the structure, space and scope,
understand the econoric conditions of the dispute,
understand the aspects of contract terms and
frameworks Contract is very important, is the fust
step of applying a dispute resolution law.

The market for land use nghts is a risky
economic market, which means successful or failed
ransactions, bad or good transactions are born
anytime, anywhere and understand the law will help
adapl 10 business environment. On the side of
business investors, il is necessary 1o organize and
guide the system of legal regulatons on land
business and real estate business. Mastering the

legal lations will help b owners solve

and for the promotion of solutions to orgam/e the
implementation of the law.

- Establish a mechanism for setling disputes on
land use right contracts in real estate business to
ensure the right to self-determination and freedom to
conduct business in real estate economic fields.
Completing the legal framework of land use right
transfer contracts deriving from the specificity of the
land law relations and the transfer of land use rights
in relation to other legal areas such as the law of
business real estate, business, trade, investment,
foreign exchange management, tax policy.

- Develop legislation to settle disputes on land
use right transfer contracts in real estate business
which need to be consistent with the inevitable and
objective development of a volatile and flexible
real estate economy. The legal system of land use
rights business and regulations on the mechanism
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psychological barriers when conducting tand
business investment transactions.

- Legal land information is an important element
of the dispute resolution process, affecting the legal
rights and interests of the liigant, so the competent
authorities need to coordinate closely and support
information supply support at the request of the
procedural agency. One of the important principles
of the real estate registration system needs to ensure
the truth, objectivity, completeness and accuracy so
as not to affect the dispute resolution process.
Publicizing the legal status and this also helps the
parties avoid risks when establishing and executing
ransactions because there is no adequate and
accurate Jegal information source. Publicity and
ransparency are an important factor for real estate
business activiies in general and land use right
transactions in particular to develop stability m
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BAN VE NANG CAO HIEU QUA GIAIQUYET
TRANH CHAP HGP PONG CHUYEN NHUGNG QUYEN
SUDUNG PAT TRONG KINH DOANH BAT PONG SAN

@ NCS. NGUYEN VAN VIET
Hoc vién Khoa hoc xa hdi

TOM TAT:

Tit xu huéng phit trién manh mé cia hoat ddng diu ty, kink doanh lién quan dén quyén
sit dung dat trong kinh doanh bat dong sdn hién nay, c6 thé dy bdo sttc hit manh mé va co
hgi phdt mén (o I6n ciia linh vyc kinh doanh ndy trong thdi gian 18i. Thi trudng giao dich
quyén sif dung 351 s& chiing ki€n su s6i Adng hon ni¥a, tré thanh tim di€m chi ¢ cla gidi ddu
1w kinh doanh bat dong sdn. Bén canh y&u (6 then chdt 13 ngudn cung ciu clia thi trudng, tinh
hinh tranh ch&p ciing 13 y&u t& dénh gi Ling rudng cda thj trudng kinh doanh quyén sit dung
dst hién nay. D€ tao ra sy ting irudng kinh doanh 3n dinh, y&u 18 cin thi€l 1z khi niing gids
quy€ttranh chip phét sinh, khi chdt lwgng gidi quy€t tranh chidp khéng duge cai thién sé din
d&n sy thit vong v& mt thi trudng kinh doanh bat §n, chd thé kinh doanh s& khdng mudn 1i€p
e ddu wr vao linh vie ndy. Khéng nhan thiy dugc tinh tich cyc hoat d6ng gidi quy€t tranh
chip s& din d&n nhitng ddnh gié ti€u cyc d6i véi hé theng phdp ludt va thi infng kinh doanh
&t dai vAn dang tiém £n nhiéu rli ro phdp Iy. Nhilng bit cap ctia hé théng quy dinh phép
luat gidi quy€l tranh chap hop ddng chuy€n nhugng quydn sit dung dat cén dugc thay thé biing
hé théng cc quy dinh c6 tinh rang bude chit ché vé mit thd e gidi quy€t tranh chip, rang
bubc dugc 14t cd cdc chi thé kinh doanh.

Tif khéa: Hop déng chuyén nhugng quyén st dung A4t trong kinh doanh bt dong san, gidi
quy#t tranh ch&p. gidi phdp nang cao gidi quyét tranh chap.
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