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XAC DINH BI PON TRONG
TRUGNG HOP NGUGOI CHUA THANH NIEN
GAY RA THIET HAI
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TOM TAT:

Viéc x4c dinh ddng t cdch dudng suf trong 13 tung dan sy 12 rit quan trong, diéu ndy 1a cin
thi€t d€ d3m bao dugc quyén va nghia vy clia cdc chil thé khi tham gia 16 tng, ciing 13 d€ ddm
bdo viéc gidi quy&t vu viéc dan sy cia 16a 4n dudc ti€n hanh mdt cach diing din. Thyc 1€ ciing
43 c6 nhitng rudng hgp tda 4n x4c dinh sai W cdch duong su. Trong bai vi€t ndy, tdc gid chi
& cap d&n trong pham vi nhifng tranh ch&p v& béi thudng thigt hai do ngudi chura thinh nién
g4y ra, phén tich vi dua ra mt s& quan di€m c4 nhan vé viéc x4c dinh bi don va mdt s& chii

thé lién quan trong trudng hop nay.

Tit khéa: Bi don, ngudi chua thanh nién, bdi thudng thiét hai.

1. Pt van dé

Kh4i niém bj don dudc quy dinh tai khodn 3
Piéu 68 BS luat T6 tung dan sy 2015 (sau diy
viét it 1a BLTTDS): “Bi don trong vu dn dén sy
la nguai bi nguyén don khdi kién hodc bj co quan,
168 chite. cd nhén khdc do B ludt nay quy dinh
khoi kign d8 yéu cdu Toa dn gidi quyét vu dn din
su khi cho rdng quyén va lgi fch hgp phdp cia
nguyén don bj ngui dé xdm pham”. Nhu vay, w
cdch nguyén don va bi don gin lién v6i hanh vi
khdi ki€n. Trong d6, “Nguyén don trong vu dn din
sy la nguisi khoi kién, ngudsi dugc co quan, 16 chitc,
cd nhdn khdc do B¢ ludt nay quy dinh khéi kién
dé yéu cdu Toa dn gidi quyét vu dn dén su khi cho
rding quyén vé loi ich hop phdp cila ngui dé bj
xdm pham”. Viy chiing ta s& x4dc dinh bi don theo

cin cd ndo, nguyén don s& kién ai trong lrudng
hop sitc khée, danh dy, nhin phim, (ai sdn bi
thiét hai (44t gid thi€t trong trudng hgp chua dén
mifc truy ciftu trach nhiém hinh su)? Li¢u ngudi
truc ti€p gdy ra thi¢t hai, xdm pham dén sic
khde. tai sdn cda nguyén don cé phai la bj don
trong tdt cd cdc trudng hap? Viée xde dinh chinh
x4c thinh phan dudng sy trong vu 4n dén sy ¢6 ¥
nghia quan trong trong 18 ung dén sy, 1 cdn o
ban ddu d€ thdm phan xiy dung hd s0, gidi quy&t
vu 4ndén sy, dic biét1a § giat doan thu 1y vy én
dan sy. Diéu ndy s& cé ¥ nghia trong viéc xic
dinh ¢6 dd diéu kién khdi kién hay khdng, xdc
dinh thdm quyén thy Iy vu 4n theo ldnh (hé, theo
cdp, theo s lyra chon ciia nguyén don... Bén canh
a6, chi khi xdc dinh dwoc di dudng sy va chinh
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xdc w cdch duong sy trong vy dn thi thim phén
méi ¢é thé quyét dinh dugce chinh xdc cic quyén
v nghia vu ctia ho v& mat n6i dung, dim bio
viéc gidi quy&t vy dn mdt cdch ding ddn. Xdc
dinh sai hay thi€u duong sy dnh hudng 16n dén
quyén va 1gi ich hdp phap cda cdc chi thé va
dugc coi 12 trudng hgp vi pham nghiém trong tha
tuc 18 tung, 1a cin o d€ hiy cdc bin 4n, quyél
dinh. D€ x4c dinh diing dudng sy trong vu 4n din
sir, thim phdn phdi cin cif vio yéu ciu cha duong
sy va quan hé phip luit ph4t sinh tranh chdp; bén
canh d6. trong mét s& trudng hgp viée xdc dinh
céch dudng sy con phdi cin cf vao quy dinh cla
luat ni dung. Trong pham vi bai vi€t nay, t4c gid
chi dé cap d€n viéc xdc djnh bi don trong trudng
hgp ngudi chwa thinh nién gdy ra tiét hai. Piy
12 mét trong nhirng trudng hop ma ching ta phai
cin cif vao quy dinh cia ludt ndi dung khi xdc
dinh bi don. B&i ngudi giy ra thiét hai chua hin
di 12 ngudi phdi chiu trdch nhiém bdi thudng theo
quy dinh cia Bo ludt Dan sy 2015 (sau dy viét
14t 1a BLDS). Tuy nhién, rong trudng hgp nay,
vin c6 quan di€m cho riing, ngudi chua thanh
nién gay ra thi¢t hai thi ngudi d6 s& 13 bi don, cha
me, hojc ngudi gidm hé cia ngudi chua thanh
nién chi tham gia 18 tung vé1 W cdch 12 ngudi dai
dién theo phdp luat. V& vin dé nay, tdc gid
khéng ddng tinh vi quan di€m trén va tic gid
dva ra quan diém vé viéc x4c dinh bi don trong
céc trudng hop cu thé dudi diy.

2. Xdc dinh bi don trong cdc trudng hgp
ngudi chua thanh nién giy ra thiét hai

Mdt ¢4 nhan, co quan, (§ chitc dudc xdc dinh
12 bi don trong vu 4n dan su khi:

- Thit nhdt, 12 ngudi bi nguyén don hoidc c4
nhén, cd quan, (§ chitc ¢6 thim quyén theo quy
dinh cda BS ludt TS tung dan sy khdi kién.

- Thit hai, bi don 1 ngudi dugc gid thiét 1a ¢6
tranh chip hay xim pham d&n quyén, 1¢i ich hgp
phép cia nguyén don.

Khi mdt c4 nhdn, ¢ quan, (8 chic bj thiét hai
vé sitc khde, danh dy, nhan phim, uy tin, i sdn
do hanh vi cia ngudi khdc gdy ra thi ho sé cé
quyén dudc bdi thudng. Khi d6 s& phét sinh tréch
nhiém bdi thudng theo quy dinh tai Pidu 584
BLDS 2015:
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“1. Ngudsi nao 6 hanh vi xim pham tinh mang,
sitc khde, danh dy, nhin phdm, uy tin, (ai sén,
quyén, 1gi ich hgp phép khéc cda ngudi khdc ma
gdy thiét hai th phdi bdi thudng, trlY rudng hgp
B6 ludt ndy, lujt khic c6 lién quan quy dinh khéc.”

Né&u ngudi ¢6 trich nhiém bdi thudng khéng
bdi thudng toan bd va kip thdi, khong thda thuin
dugc vdi ngudi bi thiét hai, th) khi d6 s& phdt sinh
tranh chip vi ngudi bi thiét hai c6 thé khdi kién
ngudi ¢6 trach nhiém bdi thudng theo quy dinh
cia phdp ludt din sy va trong (rudng hdp nay
ngudi bi khdi kién 1a bi don. Va theo quy dinh tai
Diéu 584 BLDS néi rén, ngudi gy ra thiét hai
chua hin da 12 ngudi c6 trdch nhiém bdi thudsng,
V1 viy, ngudi gly ra thiét hai chua hin di 12 b
don trong 141t ¢4 c4c trudng hop. Viéc xdc dinh ai
1a bi don phai ciin cif vao quy dinh clia phdp lujt
dan sy a6i véi ting trudng hdp cu thé. Bai véi
ngudi chua thanh nién gay ra thiét hai thi trdch
nhiém bdi thudng c6 th€ thubc vé chinh ogussi d6
hoZc dai dién theo phdp lujt cia ngudi d6 phy
thu6c vao dé tudi ciia ngudi chua thanh nién v
ngudi d6 cé thude tnidng hgp cin cé ngudi gidm
hé hay dang trong sy quin Iy cla chi thé khic
hay khéng. Va trong nhiing (rudng hgp niy thi bi
don s& dugc x4c dinh khdc nhau. Viée x4c dinh e
ciich bi don trong nhiing trudng hgp ndy truée day
duge quy dinh tai Nghj quy&t s§ 03/2006/NQ-
HDTP ngay 08/7/2006 cda Hoi ddng th&m phén
Tbda dn nhin dan (8i cao hudng din 4p dung mdt
56 quy dinh cha BLDS nim 2005 vé bdi thutdng
thiét has ngoai hgp déng. Tuy nhién, trong hiféng
din nay vin chua quy dinh hét vé viéc x4c dinh
bi don trong 14t cd cdc trvdng hgp ngudi chita
thanh nién gy ra thiét hai. Cu hé, c6 thé chia
ra cdc trudng hgp dudi day:

a. Trugng hgp I1: Ngwii chua dii 15 tubi gdy
ra thigt hai ma c¢on cha, me

Boan | khodn 2 Piéu 586 BLDS 2015 quy
dinh: “Ngudi chua dd mudi lam wéi gy thiét hai
ma cdn cha, mg thi cha, me phai bdi thudng toin
b6 thi€t hai: néu tai sdn cia cha, me khéng di
€ b3i thudng ma con chua thanh nién giy thiét
hai cé (ai sén riéng hi 14y (ai sdn a6 dé€ béi
thugng phdn con thi€u, trir trwding hgp quy dinh
tai Piéu 599 ciia Bo luat nay”.



Theo huéng din trong Nghi quyét s&
03/2006/NQ-HPTP da dugc dé cap & trén, d8i véi
trung hgp nay, cha, me cda ngudi gy thiét hai
dugc xdc dinh Ia bj don dén sy, 1a ngud chiu
trdch nhi€m bdi thudng toan b bing tar sén cda
cha, me d6i vdi thiét hai do con minh gdy ra. Bdi
1&, ngudn chua thanh nién dudi 15 wéi la nhifng
ngudsi chua ph4t trién ddy di vé thé ch4t, tam sinh
ly. chua nhén bi€t dugc hét nhitng hiu qua cho
x4 hdi do hanh vi cia minh gdy ra va thyc (€
ngudi chua thinh nién & dé wdi niay phy thudc
kh4 nhiéu vdo viéc chim séc, gido duc, quan Iy
cda cha me; do d6, khi cha me khéng thyc hién
dilng viéc chim séc, gido duc, quin Iy d€ con giy
ra thiét hai cho ngudi khdc thi cha me phdi cé
trdch nhiém bi thudng. Vi viéc bdi thudng trong
udng hdp nay 12 bdi thudng bling chinh tai sdn
clia cha, me; nén cha, me duge x4c dinh |2 bi don
dén sy. Tuy nhién, ludt ciing quy dinh tdi sdn cda
cha, me khéng dd A€ bdi thudng ma ngudi con
dudi 15 i d6 c6 1ai sdn riéng thy 15y i sin céa
ngudi con d6 d€ bbi thudng phin con thi€u. Vay,
ngudi con trong trudng hgp nay li¢u cé duge trigu
tap d€ tham gia t6 tyng va tham gia vdi tr cdch
nao? V& v&n dé nay, c6 y ki€n cho ring: néu
ngudi chua thanh nién c6 1ai sdn riéng thi ho duoc
x&¢ dinh 12 ngudi c6 quyén Igi, nghia vy lién
quan; n€u khéng c6 (ai sén riéng thl khong duva
ngudi chua thinh nién vao tham gia 16 tung. Viéc
ho ¢6 tham gia (6 tung hay khéng c6 mot sé ¥
nghia nh4T dinh, v ho 1a ngudi (nfc 1i€p giy ra
(hié( hai nén (0a 4n cin miéu tap d€n d€ 1am rs
hanh vi thiét hai cing nhu y€u 16 18i, ddng thai
cung c4p ching c nhdim 1dm 5 su that khdch
quan cia vu dn (nhung ho ciing kh6ng thé tham
gia v8i tr cdch 1a ngudi lam chifng, vi ngudi lam
chiing chi 1a ngudi bi€t cdc tinh i€ cia vu 4n).
Tda 4n ciing c6 thé cho ho tham gia hoa gidi d€
xdc dinh hanh vi gdy (hiét hai vd m&i quan hé
nhin qua giira hanh vi va thiét hai trong vy 4n d€
quy&t dinh mic bbi thung, n€u khong triéu 1ap
va khéng xéc dinh w cdch cda ho thi ho s& bi mat
quyén khi tham gia 18 tyng. Tuy phi€n trudng hop
ho khéng c6 tai sdn, ¢6 quan di€m cho ring
khéng dua ho vio tham gia 18 tung, bdi I& ngudi
chua thanh nién 12 ngudi khéng c6 diy dé nang

lyc hanh vi 16 ung din sy, ho tham gia 18 tyng
tai da 4n phdi c6 ngutsi dai dién hop phap, ty
tryc Liép gay ra thiét hai nhung ho khéng c6 tai
s4n b3 thuding nén khdng lién quan d&n yéu cdu
bdi thudng clia nguyén dan. Do véy, 1da 4n khéng
céin thi€t phdi triéu 1dp ho € rinh bay ¥ ki€n cia
minh trong phién hoa gidi vé viéc bbi thudng. Ho
ciing khéng c6 quyén khdng cdo bdn 4n vi khéng
dnh hudng gi d&n quyén I¢gi cia ho néo khong xdc
dinh ho véi tu cdch 12 ngudi c6 quyén lgi, nghia
vy lign quan. V& v&n dé ndy, theo quan diém c4
nhén, t4c gi cho ring can miéu 1dp ngudi con 12
ngudi chua thinh nién vao tham gia t8 tung véi o
cdch 1A ngudi c6 quyén Igi, nghia vu lién quan
cho dd ho ¢6 tai sdn riéng hay khéng, Vi 2 ly do:

- Thit nhd1, 1wt di quy dinh néu tai sdn cla
cha, me khéng di d€ bdi thudng ma con chua
thinh nién gdy thiét hai c6 tai san riéng thi 13y tai
sdn d6 d€ bdi thudng phan con thiéu.

- Thit hai, viéc ngudi chua thanh nién cé tdi
sdn riéng d€ bdi thudng hay khéng, ching ta chua
thé khing dinh dudc & giai doan thu 1y, x4c dinh
r cdch dwong sy bdi bén phia bi don c6 thé s& cd’
tinh gidu gi€m viéc ¢6 i sin riéng. Va d€ xdc
dinh ho c6 tai sin riéng hay khéng, 6 thé ching
ta phédi dp dung céc bién phdp thu thip ching cif,
phé1 ti€n hanh ching minh, w3 nhitng hoat déng
nay duong sy chi c¢é th€ thyc hién mé6t cich (8i
da sau khi c6 quy€l dinh thu 1y vu 4n. dugc phip
ludt quy dinh nhitng quyén va nghfa vu vé chitng
minh va cung cip, thu thap ching cit, ciing nhu
¢6 thé nhin dugc sy hd (rg tlf phia 16a 4n trong
viéc thu thip ching c\.

V1 vdy, trong trudng hgp nay, cin triéu 15p
ngudi chua thanh nién tham gia 18 ung véi e
céch 1a ngudsi ¢6 quyén Igi, nghia vu lién quan d€
14m 18 ho ¢6 13i sdn riéng hay khdng, d€ xdc dinh
trdch nhiém bdi thudng phdn con thi€u néu cé.
Khi d6, cha, me ctia ngu®i chua thanh nién s& vira
tham gia v8i uf cdch ta bi don, vira 1a nguen dai
dién theo phdp ludt cia con chua thanh nién.

b. Trutmg hp 2: Ngudi tiv di 15 tudi dén chua
i 18 1uéi gdy thiet hai ma com cha, me

Poan 2 khodn 2 Diéu 586 BLDS quy dinh:
“Ngudi tir dd mudi 1am wéi dén chua dd mudsi
1m w6 gy thiét hai thi phdi bdi thudng biing
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taj sdn cda minh: néu khong du a1 sdn d€ bdi
thudng thi cha, me phdi béi thudng phdn con
thi€u biing 13i s&n cda minh".

Theo huéng din trong Nghi quyét s&
03/2006/NQ-HPTP, ddi v4i trudng hgp nay thi
ngudi gdy thiét hai 12 bi don ddn sy va cha, me
clia ngudi gdy thigt hai 13 ngudi cé quyén 1gi,
nghia vu lién quan. B&i trong trudng hap nay, luit
quy dinh chinh ngudj chua thanh nién phdi chiu
trdch nhiém bi thudng toan bé thiét hai biing i
sdn cda minh, tréch nhiém bdi thuding ciia cha me
chi dat ra khi tai sdn clia con khéng c6 hoic
khéng a3 d€ bi thudng, ufc 13 chi mang tinh chit
“b4 sung”. Quy dinh v& trich nhiém bi thuding
va viéc xdc dinh w cdch 18 tung d6i véi trudng
hgp ndy khdc véi trudng hgp ngudi chura thanh
nién dugi 15 w8i gay thiét har. B&i I&, khi ning
nhian thiic va 1am chi hanh vi eda ngudi chua
thanh nién & 49 twdi nay dang din hoan thién
hon, 6 tinh déc 1ap wiong ddi. Trong mét chirng
myc ndo dé, sy chim séc, gido duc, quén ly cia
cha me ¢6 sut 4nh hudng it hon so v6i ngudi dudi
15 wéi.

Tuy nhi€n, trong trudng hgp nay, bi don din
sy lai 1a ngudi chua thanh nién nén khdng cé
nang luc hanh vi 8 tng dan sy, vi vay, cha, me
clia con chufa thanh nién vira 12 ngudi ¢6 quyén
161, nghta vy lién quan vira 12 ngudi dai dién theo
phdp Juat trong (8 tung dén sy. Mac dii khoén 6
diéu 69 BLTTDS c¢6 quy dinh: “Buong sy 1
nguai 1Y di mudi lim wdi dén chura 4t mudi im
1u8i d3 tham gia lao dong theo hgp ddng lao dong
hoic giao dich din sy bing 12i sdn riéng cia minh
duge ty minh tham gia 1§ tung vé nhitng viéc c6
lién quan dé€n quan hé lao d6ng hodc quan hé dan
sy d6. Trong trudng hgp nay, Tda 4n ¢6 quyén
triéu 14p ngudi dar dién hdp phdp cia hg tham
gia 18 twng. P&i v4i nhirng viée khdc, vige thue
hién quyén, nghia vu t& tung din sy cla dudng
sy tai Toda 4n do ngudi dai dién bop phdp cia hg
thuc hién”. Nhu vdy, ngudi chua thanh nién ny dd
15 wdi d€n chua di 18 wéi c6 thé wr minh tham
gia 16 tung nhung chi trong 2 trudng hgp di tham
gia hop déng lao déng, hodc tham gia giao dich
dan sy bing i sdn riéng cia minh. VA theo quy
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dinh tai Diéu 116 BLDS: “Giao dich dan sy 13
hgp déng hoidc hinh vi phdp 1§ don phudng lam
ph4t sinh, thay d8i hodc chim ddt quyén, nghia
vo dan sy”. Viy viéc bdi thudng thiét hai ngoai
hgp ddng c6 phai la mét giao dich dan sy, 12 hanh
vi phdp ly don phuong? V& van dé nay ciing c6
mdt 56 quan di€m khdc nhau, tuy nhién tic gid
ddog tinh véi quan di€m diy khong phai 12 hanh
vi phdp 1y don phuong. Hanh vi phdp ly don
phuong dugc hiéu 13 giao dich, trong 46 thé hién
y chi ciia m6t bén nhiim 1Am phét sinh, thay d6i,
chim dt quyén, nghia vu din sy. Vi du: Lap di
chic, tr chdi hudng thita k€, hia thudng, thi
¢ gidi...

Tai Diéu 275 BLDS quy dinh: “Nghia vy ph4t
sinh 1Y ¢in cif sau day:

1. Hop déng:

2. Hanh vi phdp 1y don phuong;

3. Thuc hi¢n céng viéc khdng c6 iy quyén;

4. Chiém hitu, stt dung i sén hogc dugc lgi vé
tai sdn khéng cé can cu phdp lugr:

5. Gay thiét hai do hanh vi trdi phdp ludt;

6. Cdn cut khdc do phdp ludt quy djnh”.

Nhu vay, hanh vi trdi pbdp ludt gy thiét hai
va phat chiu trdch nhiém bdi thudng thiét hai 1
mdt nghia vu phat sinh do phdp luit quy dinh,
khéng phéi 13 hop ddng, cing khong phii 1 hanh
vi phdp Iy don phudng. Do d6, hanh vi traj phdp
ludi gdy thi€t hai khéng phai la giao dich dén sy,
vl vy rung hgp nay ngudi chua thanh nién khi
tham gia 16 wng van phdi cé ngudsi dai dién. Va
cha, me¢ cia con chua thanh nién vira 1a ngudi cé
quyén Igi, nghia vu lién quan vira 12 dai dién theo
phép luat cho con chua thanh nién trong vu 4n ddi
b3i thudng thiét hai ngoai hgp déng.

. Truiing hop 3: Ngudi chua thanh nién giy
thigt hai ma c6 nguwi gidm h§

Ddy la wrvdng hgp ngudi chua thanh nién
khéng con cha, me hoic khéng x4c dinh dugc
cha, me; hodic c6 cha, me nhung cha, me déu mit
nang lyc hianh vi din su; cha, me déu cé khé
khiin trong nhén thie, lam chd hanh vi; cha, me
déu bj han ché nang lye hanh vi dan su; cha, me
déu bj 1da 4n tuyén b6 han ché quyén d6i véi
con; cha, me déu khéng c6 didu kién chim séc,



gido duc con va ¢é yéu cdu ngudi gidm ho.

Trdch nhiém bdi thudng dugc quy dinh tai
khodn 3 Biéu 586 BLDS: “Ngudi chua thanh
nién, ngudi m&t nang lyc hanh vi dan sy, ngudh cé
khé khan trong nhén thirc, 1Am chii hanh vi gdy
thiét hai méa cé ngudi gidm hé thy ngudi gidm ho
a6 duge ding tai sdn clia ngudi dude gidm ho ¢€
bdi thudng: n€u ngudi dugc gidm ho khong c6 tai
sdn hoiic khdng a0 ta1 sdn € bdi thudng thi ngudi
gidm h6 phdi bdi thudng biing i sdn clia minh;
néu ngudi gidm ho chitng minh duge minh khéng
c6 13i trong viéc gidm hé thi khéng phai 15y 1ai
sdn cia minh A€ bdi thudng ™.

Theo Nghi quyé&t sd 03/2006/NQ-HDTP, trong
trwdng hop ndy c4 nhén, t6 chic gidm hé 14 bi
don dan sy. V& audng hgp ndy, theo y ki€n cd
nhin cda tdc gid, nén xdc dinh ngudi chua thanh
nién vin 1a bi don din sy va ngudi gidm hé cia
ngudi d6 sé 13 dai dién theo phép luit cia ngudi
chua thanh nién trudc toa &n va ddng thdi la
ngudi cé quyén Igi, nghia vy lién quan. Béi g,
khi ngudn dude gidm hé gy ra thiét hai thi lufit
quy dinh ngudi gidm hd trudc hét duge ding tai
sdn cda ngudi duge gidm ho A€ bdi thudng. Nhu
viy, vé ban chil, diy 1a quan hé dai dién, ngudi
gidm h§ trong trudng hgp ndy chi 1a ngudi thay
mit ngudi chua thinh nién, ding tai sdn cla
ngudi chua thanh nién d€ thuc hién nghia vu bdi
thugng. VA néu tai sdn ndy di d& bsi thudng thi
viéc bbi thudng khéng dnh hudng g d&n quyén
va nghia vu cda ngudi gidm hd. Trudng hgp ndy
wong tu nhy trugng hgp thit hai dd phan tich ¢
trén, khi ngudi i 15 wéi dén chua dd 18 wdi giy
thiét hai, thi viéc tham gia t6 tung vin phdi thong
qua ngudi dai dién la cha, me cda ngudi chua
thanh nién, nhung tai sin ding bdi thudng vin la
tai sdn cla con chua thinh nién. Chi khi ngudi
dugc gidm h6 gy thi€t hai ma khong c6 1ai sin
hoic khong d tai san d€ bbi thudng, ngudi gidm
h¢ m6i phii bdi thudng thiét hai b sung bing tai
san clia minh néu ho c6 18i khi thyc hién viéc
gidm hd. N&u ngudsi gidm hé ching minh duge
minh khdng c6 181 trong viéc gidm hé th ho
khong phai 14y i sin cda minh d€ bdi thudng
khi ngudi dugc gidm hd gay thiét hai.

d. Truong hop 4: Nguoi dudi 15 wubi géy ra
thi¢t hai trong thdi gian triing hoc tric tiép
qudn ly

Trach nhiém bdi thudng trong trudng hdp ndy
duge quy dinh tai khodn 1, khodn 3 Piéu 599
BLDS:

“1. Nguai chua di mudi lam wéi trong thoi
gian ruomg hoc truc 1iép quan Iy ma gay thiét hai
thi trudng hoc phéi bbi thuong thi¢t hai xdy ra.

2. Ngudsi mdt néing luc hanh vi dén sy géy thiét
hai cho ngudi khdc trong thoi gian bénh vign,
phdp nwhén khdc truc uép qudn Iy thi bénh vién,
phdp nhén khdc phéi boi thuomg thigt hai xdy ra.

3. Truong hoc. bénh vién, phdp nhin khdc quy
dinh tai khodn 1 va khodn 2 Diéu nay khéng phdi
bbi thudng néu chitng minh dugc minh khéng cé
161 trong qudn Iy: trong truing hgp nay. cha, me,
ngudi gidm h¢ cda nguoi dudi mudi lam 1di,
ngudi mdr ndng luc hanh vi dén su phdi bdi
thuong”.

Nhu di phan tich 8 trén, trong tranh chip vé
bbi thudng thiét hai ngoai hgp ddng thi ngudi cé
trach nhiém bdi thudng sé 1a bi don. PSi v6i
rudng hdp ndy, ludt quy dinh trudng hoc ¢é trich
nhiém bdi thudng n€u ngudi dudi 15 téi giy ra
thiét hai trong thdi gian trudng hoc truc ti€p quan
ly. Do viy, trudng hgp ndy trudng hoc s& duge
xdc dinh 1a bi don. Tuy nhién, cha, me, ngudi
gidm ho ciia ngudsi dudi 15 i c6 thé dugc triéu
14p v6i W cdch 12 ngudi c6 quyén 161, nghia vy
lién quan vi hg s€ c6 tréch nhiém bdi thudng néu
trugng hoc chitng minh dude minh khéng c6 18i
trong viéc quin ly.

3. K€t luan

Viéc x4c dinh déng w cdch dudng sy trong (6
tung dan sy 12 rat quan trong, diéu nay la can
thié1 dé ddm bdo dugc quyén va nghiia vy clia cdc
chii thé khi tham gia 18 tyng, ciing I3 € ddm bio
viéc gidi quy€t vy viéc dén sy clia toa 4n duge
ti€n hinh theo ding quy dinh ciia phép luat. Trén
ddy la mot s& phan tich va quan diém cd nhan
cda tdc gid trong trudng hop xdc dinh tu cdch
dudng sy trong tranh chdp ddi bdi thudng thiét hai
ngoai hgp ddng, rat mong nhin dugc § kién dong
g6p cla quy déc gid m
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tai sdn cia minb; néu khong di tai sin d€ bdi
thudng thi cha, me phdi bdi thudng phdn con
thi€u biing 1ai sdn ciia minh”.

Theo hudng din trong Nghi quyét s6
03/2006/NQ-HDTP, d8i vdi trudng hdp nay thi
ngudi gy thiét hai 12 bi don dén sy va cha, me
cda ngudi gay thiét hai 13 ngudi c6 quyén Idi,
nghia vu lién quan. Bdi trong trudng hdp nay, luat
quy dinh chinh ngudi chua thanh nién phéi chiu
trach nhiém b3i thudng toiin bd thiét hai bing tai
san cda minh, trdch nhiém béi thudng cda cha me
chi dit ra khi (i sdn cia con khéng c6 hodc
khong dd A€ bdi thuding, tic 13 chi mang tinh chat
“bd sung”. Quy dinh v& trich nhiém boi thudng
va viéc xdc dinh W cdch (8 tung d8i v8i ruding
hgp nay khdc v6i trugng hgp ngudi chua thanh
nién dudi 15 tudi gay thiét hai. B3i 1&, kha ning
nhdn thfc va 1am chd hanh vi cda ngudi chua
thanh nién @ 46 wdi nay dang din hoan thién
hon, 6 tinh d6¢ 1ap wong déi. Trong mét chitng
muyc ndo 46, sy chim séc, gido duc, quin ly cia
cha me ¢6 su dnh hudng it hon so v6i ngudsi dudi
15 wéi.

Tuy nhién, trong (rudng hgp nay, bi don din
sy lai 1a ngudi chua thanh nién nén khéng cé
nang lyc hianh vi (8 tung din sy, vi viy, cha, me
ciia con chua thanh pién viya Ja ngudi ¢ quyén
Igi, nghia vu li€n quan vira 12 ngudi dai dién theo
phdp luit rong 18 wing dan sy. Mac dit khodn 6
diéu 69 BLTTDS ¢6 quy dinh: “Pudng sy la
ngudi (f di mudi 1am wdi dén chua dd mudi tdm
wdi da tham gia lao déng theo hgp déog lao dgng
hoiic giao dich din su biing tai sin riéng ctia minh
dugc ty minh tham gia (8 ng vé nhitng viéc c6
lién quan d€n quan hé lao dong hoic quan hé dan
sy d6. Trong trudng hgp ndy, Toa dn c6 quyén
triéu tip ngudi dai dién hgp phdp cia ho tham
gia (8 tung. D31 vai nhitng viéc khdc, viée thyc
hién quyén, nghia vu 18 tung dén sy ciia duang
sy tai Tda dn do ngudi dai dién hgp phép cia ho
thyc hién". Nhu viy, ngudi chua thanh nién nr dd
15 twdi d&n chua dii 18 tudi c6 thé ng minh tham
gia 18 tung nhung chi trong 2 trudng hdp da tham
gia hop déng lao dong, hodc tham gia giao dich
din sy bling tai sdn riéng cia minh. Va theo quy
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dinh tai Piéu 116 BLDS: “Giao djch din s la
h¢p déng hodc hanh vi phdp Iy don phuong lam
phat sinh, thay d6i hodc chdm ditt quyén, nghia
vu din sy”. Vay viéc bdi thuding thiét hai ngoai
hgp ddng 6 phdi la mét giao dich dan su, 12 hanh
vi phép Iy don phudng? V& vin dé nay ciing c6
mét & quan di€m khac nhau, wy nhién tdc gid
ddng tinh vdi quan diém day khéng phdi 12 hinh
vi phdp Iy don phuong. Hanh vi phdp ly don
phuong duge hiéu 1a giao dich, trong d6 thé hién
§ chi cia mat bén nh¥m 1am phit sinh, thay i,
ch&m dit quyén, nghia vy dén su. Vi du: Lap di
chic, tir ch8i hudng thia k&, hia thudng, thi
c6 gidi...

Tai Diéu 275 BLDS quy dinh: “Nghia vy phdt
sinh tf cin cf sau ddy:

1. Hgp déng;

2. Hanh vi phdp ly don phuong;

3. Thiee hién cong viéc khong cé iy quyén;

4. Chiém hitu, si dung tai sdn hodc duoc lgi vé
tai sdn khéng co cdn cit phdp ludr:

5. Gay thi¢t hai do hanh vi trdi phdp Iudi;

6. Can ci khdc do phdp ludt quy dinh”.

Nhu vay, hianh vi trdi phdp ludt gy thiéd hai
va phii chiu trich nhiém béi thuéing thiéc hai 1
mét nghia vu phdt sinh do phdp luit quy dinh,
khong phdi 13 hgp ddng, cling khdng phai 13 hanh
vi phdp |y dan phwong. Do d6, hinh vi trdi phip
ludt gdy thiét hai khong phéi 1a giao dich dén sy.
vl vy trudng hgp niy ngudi chua thanh nién khi
tham gia 16 tung vin phai c6 ngudi dai dién. Va
cha, me clia con chua thianh nién vira la ngudi cé
quyén lgi, nghia vy lién quan viXa 1 dai dién theo
phdp ludt cho con chua thanh nién trong vu 4n doi
bbi thudng thiét hai ngodi hgp déng.

c. Trudng hgp 3: Ngudi chua thanh nién géy
thigt hai ma c6 nguoi gidm hj

biy 1d trudng hop ngudi chua thanh nién
khéng con cha, me hodc khéng x4c dinh duge
cha, me; hodc ¢6 cha, me nhung cha, me déu m4t
ndng lyc hinh vi din su; cha, me déu c6 khé
khin trong nhén thitc, 1am chd hanh vi; cha, me
déu bi han ché nang lyc hanh vi din su; cha, me
déu bi 1da 4n wyén bd han ché quyén dsi véi
con; cha, me déu khdng cé diéu kién chim séc,



gido dyc con va ¢ yéu cdu ngudi gidm h§.

Trich nhiém bdi thudng dugc quy dinh (ai
khodn 3 Diéu 586 BLDS: “Ngudi chua thanh
nién, ngudi rudt ndng lyc hanh vi dan sy, ngudi cé
khd khdn trong nhin thife, 1am chd hanh vi gay
thiét hai ma c6 ngudi gidm hg thl ngudi gidm ho
46 duge diing tai sdn cia ngudi duge gidm ho A€
béi thudng; néu ngudi dude gidm hé khéng cé tai
sin hoic khéng dd tai sin d€ bdi thudng th ngudsi
gidm h8 phai bdi thudng bing thi sin cda minh;
néu ngudhi gidm hé chifng minh duge minh khéng
6 18i trong viéc gidm ho thi khong phai 13y tai
sdn clia minh d€ bdi thudng™.

Theo Nghi quy&t s§ 03/2006/NQ-HDTP, trong
trudng hgp nay cd nhin, 8 chidc gidm ho 12 b
d0n dan sy. V& rudng hdp ndy, theo y ki€n c4
nhin cda tdc gid, nén xdc dinh ngudi chua thanh
nién vin 12 bi don din sy vi ngudi gidm ho cia
ngudi d6 sé ia dai dién theo phdp ludt cia ngudi
chua thinh nién trudc toa 4n va déng thdi 12
ngudi ¢ quyén 1gi, nghia vy lién quan. Bdi 1&,
khi ngudi dudc gidm hd gy ra thiét hai thi lult
quy dinh ngudsi gidm hé truée hét dude dung 1ai
sdn cia ngudi dudc gidm hé dé€ bdi thudng. Nhu
vay, vé ban chit, ddy 12 quan hé dai dién, ngudi
gidm ho trong rudng hgp ndy chi 1a ngudi thay
mat ngudi chua thanh nién, ding tar sin cla
ngudi chira thanh nién d€ thyc hién nghia vy bi
thutng. Vi néu 1ai sin nay di dé bdi thudsng thi
viéc bdi thuding khéng dnh hudng gl d&€n quyén
v nghia vy cia ngudi gidm ho. Trudng hgp ndy
wong ty nhu trudng hgp (hit hai da phan tich &
trén, khi ngudi di 15 i d&n chua di 18 wéi gy
thi€t hai, thi viéc tham gia 18 tung vin phii thong
qua ngudi dai dién 1a cha, me cla ngudi chua
thanh nién, nhumg (ai sdn ddng bdi thudng vin 13
tai san cla con chira thanh nién. Chi khi ngudi
dugc gidm hd gay thiét hai ma khéng c6 1ai sdn
hoiic khong di 1ai sén d€ bdi thudng, ngudi gidm
ho mdi phédi béi thudng thiét hai b6 sung bling tai
sdn cla minh n&€u ho c6 18i khi thyc hién viéc
gidm h6. NEu ngudi gidm ho ching minh duge
minh khéng c6 18i trong viéc gidm hé thi ho
khéng phdi 14y tai sin cia minh d€ bdi thudng
khi ngudi duge gidm hd gy thiét hai.

d. Triomg hyp 4: Nguoi dudi 15 tudi géy ra
thigt hqi trong théi gian trudgng hyc truc tiép
quén ly

Tréch nhiém bdi thudng trong (nng hgp nay
duge quy djnh 1ai khodn 1, khodn 3 Piéu 599
BLDS:

“1. Nguoi chua dii mudi ldm 1udi trong thoi
gian trudng hoc tryc tiép quéin Iy ma géy thiét hai
thi truomg hoc phdi bdi thuong thi¢r hai xdy ra.

2. Ngudi mdt nding luc hanh vi dén su géy thiét
hai cho ngudi khdc trong théi gian bénh vién,
phdp nhén khdc truc tiép qudn Iy thl bénh vién,
phdp nhdn khdc phdi boi thuéng thigt hai xdy ra.

3. Trudmg hoc, bénh vign, phdp nhdn khdc guy
dinh tai khodn 1 va khodn 2 Piéu nay khdng phdi
b8i thuong néu ching minh dige minh khéng cé
181 trong quén Iy; trong truomg hgp nay, cha, me,
ngudi gidm hé ciia ngudi dudi mugi lim tudi,
nguai mdt ndng huc hanh vi dén sy phdi bSi
thudng”.

Nhu da phan tich & trén, trong tranh chip vé
bdi thudng thiét hai ngodi hgp ddng thi ngudi cé
tréch nhiém bdi thudng s& 1a bi ddn. D6 véi
trudng hgp nay, ludt quy dink trudng hoc ¢6 trich
nhiém bdi thudng n€u ngudi dudi 15 wéi giy ra
thiét hai trong thdi gian trudng hoc tryc 1i€p quin
1y. Do vay. trudng hop nay (rudng hoc sé dugc
xdc dinh 12 bi don. Tuy nhién, cha, m¢, ngudij
gidm ho cia ngudi dudi 15 tudi c6 thé duge riéu
14p vdi tr cdch 12 ngudi c6 quyén Igi, nghia vu
lién quan v1 ho s& ¢6 trdch nhiém bdi thudng néu
tntiing hoc chitng minh duge mioh khéng c6 161
trong viéc quén 1y.

3. K&t ludn

Viéc xdc dinh diing W cdch dudng sy trong 18
tung dén sy 13 it quan trong, diéu ndy 1a can
thi€t € ddm bdo dugc quyén va nghia vy cia cac
chti thé khi tham gia 18 tung, ciing la € ddm bio
viéc gidi quy€L vy viéc din sy cda toa &n duge
ti€n hanh theo ding quy dinh cia phdp luit. Trén
ddy 12 mdt s& phén tich vd quan di€m c4 nhin
cda tdc gid trong trudng hdp xdc dinh w cdch
duong sy trong tranh chdp ddi bdi thugng thiét hai
ngodi hgp ddng, rit mong nhdn duge ¥ kién déng
g6p cba quy dbc gid @
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ABSTRACT:

Itis very important to determine the correct status of litigants in civil proceedings to ensure
the rights and obligations of the subject and also to ensure the implementation of resolution of
the case properly. In faci, there have been cases where the count misidentified the defendant.
This article di disp on comp: ion made by juveniles, analyses and makes some
personal yiews about the determination of defendant and some related subjects.
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