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TOM TAT:

Trong nhitog nim qua, sy thay d8i ti¥ cd quan quén ly thu€ cho thiy c4c chinh séch thué
déu hudng d€n myc tiéu vita tao di€u kién thuén Igi cho hoat ddng sdn xudt, kinh doanh ciia
doanh nghiép, vira hién daj h6a quén ly thu€ v ning cao hiéu lyc, hidu qua cia quén Iy thué.
Chinh sdch b trg vé& thu€ 12 cdng cy thuding dugc sif dung, nhim 120 didu Kién thuin Igi va
thiic dy sy phat tri€n cha doanh nghiép. Tuy nhién, trong qua tinh ban hinh c4c vin bin phip
luat vé& thu€, vAn con nhiing han ché nhat dinh. B2i viét di siu nghién cu nhitg 13n tai trong
cdc vin ban phap lut vé thu€ va dua ra gid1 phap nhiim hoan thién céc quy dinh nay.

Tit khéa: Thué thu nhap doanh nghiép, thu€ thu nhip c4 nhan, vin ban phép lujt.

1. Dt van dé

Trong qué trinh hdi nhip v6i kinh (& cde nude
trong khu virc vi trén (h€ gigi dd1 hdi c4c doanh
nghiép nay phai c6 nhitag thay ddi nhat dinh dé
thich ng v8i qud trinh d6. M6t trong nhirng thay
d8i d6 13 cdc DN phii ning cao chét lugng théng
tin 12i chinh néi chung va thdog tin trén béo cdo
quyé&t todn thué néi riéng. Trude bsi cnh hdi nhap
dang dit ra nhitng dp lyc khéng nhd déi véi néo
kinh 1€ va cdng ddng doanh nghié¢p Viét Nam,
nhiing nam vira qua, viéc ban hanh cdc vin bdn
phép ludt nhim hudng din c4c chinh sch vé thué
chia nude ta dang dén hoi tu vdi quy dinh ca thé
gi8i. Chinh séch h§ trg vé thu€ 1a cdng cu thuding
dugce sit dung nhiim tao diéu kién thudn 1gi va thisc
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ddy sy phit trién cia doanh nghiép. Tuy nhién,
trong qué trinh ban hanh cing nhu hudng din cic
viin bén phép lujt vé céc loai thué vin con ohidu
mit14n tai, chdng 180 van ban luat, quy dinh khic
nhau cdng mét van dé giita cac vin ban Juat.

2. Nhing tén tai cia vin ban phap luat vé
thué thu nhip doanh nghi¢p va thué thu nhép
cd nhdn hién nay ¢ Viét Nam

2.1. Cdc khodn chi phi khong duge trix khi xde
dinh thu nh@p chiu thué thué thu nhdp doanh
nghigp

Chi phi tién luong, tién cong 13 mat loai chi
phi ph& bi€n va chd y&u trong doanh nghigp, dic
biét 1a cdc doanh nghiép c6 lwc Ivgng Jao aéng
16n va d6i ngi quan 1§ chat luong cao. Vigc 1§
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chtic theo d&i hach t04n chi phf tién luang, tién
c6ng trong doanh nghiép ludn duge quan 1dm vi
thuc hién mot cdch chit ch&. Tuy nhién, trong
thyc (& cho thay, hién tai, cdc doanh nghiép dic
bigt 13 cdc doanh nghiép c6 loai hinh 13 cong ty
TNHH MTV vén cdn ling ting trong viéc xdc
dinh chi phi tién luong, tién cong clha gidm déc
cong ty (chd céng ty) c6 dugc tinh vio chi phi
duge trt khi xdc dinh chiu thué thué thu nhap
doanh nghiép (TNDN) hay khdng? Quy dinh vé
khodn chi phi ndy dugc néu cu thé tai Nghi dinh
s 218/2013/ND-CP ngay 26/12/2013 va Théng
w58 96/2015/TT-BTC nhuy sau:

- Cincd ti€t m, khoan 2, hiu 9, Nghi dinh 58
218/2013/NBP-CP. Cdc khodn chi duge trr va
khong dugc trir khi x4c dinh thu nhip chiu thué.
C6 néu: Tién ludng, 1ién c6ng cia chi doanh
nghiép w nhin; chi cong ty trdch nhtém hitu han
mdt thanh vién (do mdt ¢4 nhian 1am chil), tho tao
trd cho thanh vién sdng ldp doanh nghiép ma
nhirng ngudi nay khong tryc u€p tham gia diéu
hanh san xudt, kinh doanh; tién luong, tién cong,
cdc khodn hach todn chi khdc d€ trd cho ngudi
lao ddng nhung thyc (& khéng chi trd hoidc khéng
¢4 hoa don, ching tr theo quy dinh cia phép lujt;
cdc khodn chi tién thudng, chi mua bio hi€m
nhén tho cho ngudi lao d¢ng khéng dugce ghi cy
thé diéu kién dugc hudng va mic dugc hudng tai
mot trong cic hé so sau: Hgp déng lao déng;
Théa u6c lao dong 1ap thé: Quy ch€ tai chinh cda
Céng ty, Téng cong ty, T4p dodn; Quy ché
thudng do Chil uch Hé1 ddng quan tri, Téng gidm
d6c, Gidm d6c quy dinh theo quy ch& (a1 chinh
cia Cong ly, T6ng cong ty.

- Cancif 1i€1 2.6 d, khoan 2, diéu 6 ciia Thdng
W s 96/2015/TT-BTC. Cédc khodn chi duge trit
va khéng dudc trir khi xdc dinh thu nhdp chiu
thu€. C6 néu: Tién ludng, tién cong cda chi
doanh nghiép ( nhén, chd cdng ty trdch nhiém
hitu han m§t thainh vién (do mét ¢4 nhdn 1am
chd); thd lao trd cho cdc sdng 1ap vién, thanh vién
clia h6i ddng thinh vién, hdi ddng quin tri ma
nhitng ngudi ndy khong tryc ti€p tham gia diéu
hanh sén xudlt, kinh doanh.

Nhi viy, theo quy dinh tai Nghi dinh s&
218/2013/NB-CP, chi céng ty TNHH MTV ma
khéng tham gia diéu hanh sdn xual - kinh doanh,
chi phi ludng s& khdng duge tinh vao chi phi duge
trit. Con quy dinh tai Théng tr s6 96/201S/TT-
BTC thi chi phf luong cda chi céng ty TNHH
MTV bi loai trl va khdng xét d&€n viée c6 hay
khéng c6 tryc ti€p tham gia diéu hanh sdn xut
kinh doanh. Nhv vdy, trong trudng hdp nay,
Théng te cia B6 TAi chinh d hudng din khdc so
v@i Nghi dinh cda Chinh phi.

Ciu hdi dugc dit ra 8 ddy nhy thé ndo fa tryc
ti€p tham gia diéu hinh sdn xui't - kinh doanh va
viée 4p dung vAn bdn phdp luat nhu thé nao 12
phu hgp?

Can cit khodn 14, diéu 4. Gidi thich tif ngit
cia Ludt Doanh nghiép s8 68/2014/QH13 ngay
26 thing 11 nim 2014 vé ngudi quén 1y doanh
nghi€p: Ngudi quin ly doanh nghiép 12 ngudi
qudn 1y céng ty va ngudi qudn ly doanh nghiép
nhén, bao gdm chi doanh nghi&p ws nhén, thinh
vién hgp danh, chi tich Hoi dbng thanh vién,
thanh vién H6i ddng thanh vién, Chi tich cdng
ty, Chii tich H3i ddng quédn tri, thinh vién Hoi
dbng quan trj, Gidm d6c hodic Téng gidm ddc va
¢4 nhin git chifc danh quén Iy khdc ¢6 thim
quyén nhin danh céng ty ky két giao dich clia
cong ty theo quy dinh 1ai Diéu 1€ cong 1y™.

- Va cin cf didu 8] ciia Ludt Doanh nghiép
quy dinh vé “Gidm d8c, Tang gidm ddc™: Hoi
dbng thanh vién hodc Chil tich céng ty b3 nhiém
hoiic thué Gidm d6¢c hoic TSng gidm d6c véi
nhiém ky khdng qud 5 nam d€ diéu hanh hoat
déng kinh doanh hang ngdy cia céng ty. Gidm
d8¢ hosc Téng gidm dac chiu trich nhi€ém 1rude
phép luit vd Hi déng thanh vién hodic Chi tich
cbng ty vé viéc thue hién quyén va nghia vu clia
minh. Chi tich Hi ddng thinh vién, thinh vién
khic cia Hi dong thAnh vién hodc Chi tich cong
ty ¢6 thé kiém Gidm dic hode Téng gidm d6c triy
trugng hgp phép ludt, Didu 1& cong ty ¢6 quy
dinh khdc.

- Ciin cif khodn 2, diéu 156 cia Ludt ban hanh
vin bin quy pham phdp ludt s6 80/2015/QH13
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ngay 22 thdng 6 nam 2015: /;\p dung vin bdn quy
pham phdp luat. Trong trudng hgp cde vin ban
quy pham phdp luit cé quy dinh khdc nhau vé
ciing mdt van dé thi 4p dung van ban c6 hiéu luc
phdp 1y cao haon. Trong rudng hgp cdc vin bin
quy pham phép luit do ciing m¢t cd quan ban
hanh ¢6 quy dinh khéc nhau vé ciing mot van dé
thi 4p dung quy dinh cla vin bin quy pham phip
ludt ban hanh sau.

Nhu vay cin i vio cdc didu luit néu trén,
ngudi ndp thué c6 thé hi€u ring, uén luong, tién
cong cia chi cong ty TNHH MTV (kiém gidm
46¢) duge tinh vao chi phi duge trlt khi xdc dinh
thu nhép chiu thué thu nhip doanh nghiép.

2.2. Cdc khodn thu nhdp it tién liong, tién
céng chju thué thu nhip cd nhan

Viéc ké khai thu€ thu nhip c4 nhin (TNCN)
trong doanh nghiép hién nay dugc sy quan tim
vi hd 1rd 1Y ¢d quan thué. Tuy vay, vin c6 mét s6
diém ma hé thdng quén ly thu€ chua thyc sy h
irg 161 cho ngudi ngudsi ndp thué. dic biét Ja cdc
viin bén phdp lua( thi€u si déng nhit khi hudng
diin vé chinh séch thu€’. Cy thé trong quj trinh ké
khai thué TNCN 1 1ién ludng, tién céng ngudsi
ngp thu€ gap phai van dé dang duoc tranh cii va
khéng thdng nhal gita c4c quy dinh ciia ¢d quan
quén I thué cap Cuc d6 1a khodn thu nhap tir phu
c&p tién di€n thoai cda ngudi lao dong c6 phii
tinh vio thu nhap chiu thué€ TNCN hay khéng?

- Cin ctt diém d Khodn 2 Piéu 2 Théng e s&
111/2013/TT-BTC ngay 15/08/2013 clia BS Tai
chinh huéng dan thuc hién Luat Thué thu nhap
¢4 nhin huéng dan cdc khodn thu nhip chju thug
ur tién luong, tién cong:

“d) Cdc khodn Igi ich bing tién hoic khong
bing tién ngodi tién luong, tién cong do ngud st
dung lao d6ng rd ma ngudi nép thué dude hudng
dudt moi hinh thifc:

_..d.4) Phdn khodn chi vin phdng phim, cong
tic phi, dién thoai, trang phuc.... cao hdn mitc quy
dinh hién hanh cda Nha nudc. Mite khodn chi
khdng tinh vio thu nhap chiu thu€ déi véi mot s¢'
trudng hgp nhy sau:...

d.4.2) D61 v8i ngudi lao dong lam viéc trong
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céc 18 chitc kinh doanh, cdc vin phong dai dién:
mitc khodn chi dp dung phd hgp véi mic x4c dinh
thu nhap chju thu€ thu nhiap doanh nghiép theo
cdc vin ban hudng din thi hanh Ludt thu€ thu
nhap doanh nghiép.

Nhy vy ¢6 thé hiu, khodn khodn chi tién
diéo thoai cho ngudi lao déng néu dudc ghi cy
thé diéu kign hudng va mét trong s8 cdc hd sd
sau: Hgp ddug lao dong; Thda udc lao dong 1ap
thé; Quy ché ta1 chinh ciia Céng ty, Téng cong
ty, Tap doan: Quy ch& thudng do Chd tich Hji
ddng quan tri, Téng gidm ddc, Gidm dSc quy dinh
theo quy ch€ (ai chinh cda Céng ty, Tdng cong
ty, dugc tinh vao chi phi dugc trir khi xdc dinh thu
nhip chiu thu€ TNDN thi khodn khodn chi nay
khéng dugc tinh vao thu nhap chiu thué€ TNCN
cia ngudi lao dgng.

Tuy nhién, quan di€m hién 1ai ciia cdc Cyc
Thué quy dinh khéc nhau vé khodn thu nhip nay.
Cu thé€ tai k€t ludn cia cdng vin s& 10515/CT-
TTHT, Cyc Thu& TP. H Chf Minh di néu khodn
khodn chi tién dién thoai cho ngudi lao déng
ducec quy dinh cu thé 1ai Hgp déng lao dong:
Théa wbc lao déng tap (h€; Quy ché tai chinh cla
Cong ty, Téng céng ty, Tap doan: Quy ché
thudng do Chib tich Hoi ddng quan tri, Téng gidm
d6c, Gidm déc quy dinb theo quy ché& tai chinh
cha Cong ty, Téng cdng ty thi dudgc xdc dinh I
chi phi ti€n luang tinh vao chi phi dugc wir khi
tinh thu€ TNDN, ngudi lao déng nhin dugc
khodn thu ohdp khodn theo mic c6 dinh hang
thdng nay phai tinh vao thu nhip chiu thué tr tién
luong, tién cong A€ ké khai ngp thué TNCN theo
quy dinh. Cdn ta1 cdng vin s6: 1166/TCT-TNCN
Téng cuc Thug va Céng viin s6: 2738/CT-TTHT
Cuc Thu€ TP. HA N&i 43 néu khodn khodn chi
tidn dién thoai cho ngudsi lao ddng néu duge ghi
cu thé diéu kién hudng vi mét trong s§ cdc hé sd
sau: Hop déng tao ddng; Thda wéc lao déng tap
th€; Quy ché tai chinh cia Cong ty, Té&ng cbng ty,
Tdp doan; Quy ché thudng do Chii tich Héi déng
quédn tri, Tdng gidm d5c, Gidm dSc quy dinh theo
quy ch€ tai chinh clia Céng ty. Tdng cong ty.
dugc tinh vao chi phi duge Y khi xdc dinh thu
nhip chiu thu€ TNDN thi khodn khogn chi nay
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khéng dugc tinh vao thu nhip chiu thu€ TNCN
cda ngudi lao dong.

Qua din chitng wén cé thé thiy ring, da
khéng c6 su nhdt quén trong qué trinh thye hién
cdc chinh sdch thu€ hién ndy. Diéu nay s& gy
khé khiin trong qua trinh tinh todn va thyc hién hd
50 ké& khai thué TNCN cta ngudi nop thué.

3. K&t ludn va khuyén nghj

Nguyén tic khoa hgc 1 yéu cdu chung d8i v6i
hoat a6ng xay dung phép luit, né cho phép loa1
tri nhitng mau thufio cia ph4p lujt, bio ddm tinh
théng nhit giita cdc quy dinh phap lugt. Tinh khoa
hoc trong hoat dong xay dung phip ludt do1 héi
phdi nhdn thitc duge qui lufit khdch quan cda xa
hdi, bi€'t st dung nhitng thanh tyv cia c4c nganh
khoa hoc, dic biét 12 khoa hoc ph4p Iy, biél phin
tich dy dodn ddng din cdc s8 liéu vé kinh t&, ky
thudt... phuc vy cdng téc xdy dyng phdp ludt. Mi
mét quy pham phdi duge sip x€p 16gic, hop 1y,

TAI LIEU THAM KHA 0:

mang tinh hé théng trong van ban. Ngi dung vin
ban phai chinh x4c, biéu dat r& rang, d& hi€u.
Tinh khoa hoc cdn duge biéu hién & k& hoach xay
dung phdp luit chat ché va c6 tinh khi thi, cic
hinh thifc thu thap tin tfc, xt 1y théng tin, ti€p thu
y ki€n ciia nhan din, & viéc thdng qua, cong b&
viin ban phép lut. V& khodn chi phi tién luang,
tién céng cha gidm d8c cong ty TNHH MTV. Bé
Tai chinh cdn ban hinh mét vin bin cu thé a&
diéu chinh quy dinh tai Nghi dinh sd&
218/2013/ND-CP hoac diéu chinh Théng wr s6'
96/2015/TT-BTC d€ 2 vin bin niy ¢6 tinh théng
nhdt, giip cho ngudi ndp thu€ rd han trong quéd
trinh thyc hién ké khai quyét todn thu€ TNDN.
Con d6i v6i khodn khodn chi tién dién thoai cia
ngudi lao dong, Téng cyc Thué cdn c6 cdng vin
lam r3 hodc théng nh4't quy dinh nay ban hanh
cho todn b6 cdc DN, trénh tinh trang hi€u nhdm,
hi€u sai 1éch c4c chinh sdch thué gida cdc DN &
cédc khu vyc trong cd nuée
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ABSTRACT:

Recent changes made by Vietnam’s tax administranon agency aim at not only creating
favourable conditions for production and trading activities of enterprises but also modernizing
and improving the quality of tax management. Tax incentive policies are common tools to
creale advantages for firms and promote the development of enterprises. However, the
1mplemen|a\|on of tax regulanons sull faces some drawbacks. This paper focuses on studying

of tax regul. h y proposing some suggestions to perfect Vietnam's tax
regulations.
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