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TOM TAT:

Thing 8 ndm 2019, du 4n B luat Lao ddng sia 48i chinh thite dude Chinh phi dé mnh
Qudc hi xem xét, cho y ki€n. Viéc siva d8i, b6 sung B ludt Lao déng nam 2012 gép phin
d4p Wog y&u chu phat trién kinh (& - xi hdi va h4i nhap kinh 1€ qudc 1€, Ngodi ra, cin li€p
tyc hoin thién hanh lang phép ly, diéu chinh (8t hon cdc quan hé xa hoi, dic biét 12 van dé
vé quan hé lao ddng gifa ngudi lao ddng v61 ngudi sit dung lao dong théng qua hinh thite hgp
ddng lao dong.

Nghién ciu vé hdp ddng lao dong cda dy thio, chiing tdi ddng tinh vdi cdc nha soan thio
vin gitf nguyén cdu tric 5 myc cd ban, thay d8i mot s nds dung tir giao k&t hgp déng, thye
hién hop ddng. sita d3i. b3 sung, chdm dut hgp ddng, hgp ddng v6 hiéu v cho thué lai lao
déng, ciing nhu cdc hoat ddng khac c Lién quan d€n hgp ddng véi mot bén 13 ngudi st dung
lao dong. Tuy nhién, trong néi dung sia d&i 1dn nay vin 6 nhirng bl cip, han ché chua phi
hop v6i thye tién. Baj vi€t dp trung ban vé mat s& vin dé lién quan dén hgp dong lao dong,
hop ddng hoc nghé, tap nghé trong dy thdo cia B ludt Lao ddng sira di theo ling kinh cha
khoa hoc phdp Iy, g6p phdn hoan thién didu chinh c¢é hiéu qua cic quan hé giita ngudi lao
dong va ngudi sif dung lao ddng théng qua hop ddng.

Ti khéa: Gop y kién sifa d3i vé hop ddng lao dng, hoan (hién ndi dung dit thdo Sita ddi
hdp déng lao déng 2019.

1. Hop déng trong viée hoc nghé, tap nghé
d€ lam viéc cho ngudi st dung lao dong

Hoc nghé d& lam viée cho ngudi sit dung lao
déng. 1 viée ngudi sit dung lao déng tyén ngudi
vio d€ dao tao Iy thuy&t va ky ning thyc hinh
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cong viéc tai ndi 1am viéc quy dinh tai Khodn 2
Piéu 62 cla dy thio. Tdc li ngudi sd dung c6
quyén tuyén ngudi vio d€ dao tao Iy thuyst vi
ky nidng thyc hanh céng viéc tai noi lam viéc.
Trong tinh hudng ndy. ngudi lao déng va ngusi
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stf dung lao dong chua thi€l 1dp quan hé lao déng
bing hop ddng lao déng, b day 1 viéc ngudi sir
dung lao déng tuyén ngudi vio d€ dao tao Iy
thuy€t va ky ning thyc hanh cdng viéc tai ndi lam
viéc. Db 12 ngudsi dudc tuyén vao d€ dio tao ly
thuyét va k§ niing thyc hinh cong viéc tai ndi lam
viéc thi ho ciing phdi ky k€t hgp déng dao tao
nghé theo quy dinh. Trong du thio stta d8i, b8
sung 1dn nay, cdc nha lam ludt c6 quy dinh:
“Ngu@i sit dung lao ddng co the 1uyén ngudi hpc
nghé cho cdc céng viéc cé yéu cdu cbng nghé ky
thudt cao hodic nghé chua duge dao tao béi cdc co
53 gido duc nghé nghigp nlumg phdi dip ing cdc
diéu kién saw: a) Théi han hoc nghé khéng qua 12
thdng: b)Cam két tuyén dung ngudi hoc nghé lam
viéc cho minh nél dii 15 16i 1rd 1en; ¢) Phdi ky
ké1 hgp dong dao tao theo quy dinh ciia Lugt Gido
duc nghé nghigp™.

Nhu viy. viéc ky k& hop déng dio tao nghé
)3 nhiéra vu bt budc clia nha tuyén dung lao
ddng, 12 ngudi sit dung lao ddng dugce phép ludt
Jao déng diéu chinh ma viéc kg k€t hgp ddng, cic
néi dung trong hgp ddng nay theo ding quy dinh
cla Ludt Gido duc nghé nghiép. Theo quy dinh
day nghé hién hinh, ngudi si dung lao déng ky
k&L hgp ddng hoc nghé dé dao tao Iy thuy&t va ky
ning thyc hiinh cdng viéc i nci lam viée trinh
26 50 cap Lir 3 thing dén khéng qué 12 thang. Tuy
nhién, trong thic t&, viéc ky k&l hap ddng hoc
nghé vdi di 1egng ngudi tuyén vao cé nhidu Iwra
i khde nhau chit khéng dSng nhdt 1a nhing
ngudi di 18 wai. Trong quy dinh cda dy thio
khéng quy dinh rd rang vé chii thé ky két hgp
déng hoc nghé d€ dio tao Iy thuyét va ky niing
thige hanh cong viée 1a1 noi lam viéc la nhing
ngudi chua d€n Wi vi thinh nién theo lut dinh
W 14 w6l 1rd 1€n d€N 1ir d6 18 1u6i. Hay hiéu theo
céch khéc, ngudi hoc nghé dude ngudi s dung
Jao déng wyén d€ dao tao Iy thuyét va ki ning
thue hanh céng viéc tai noi lam viée 12 ngudi
chua dén wdt vi thanh nién khi ky hgp déng dao
tao nghé khéng can phii cé sy dong ¥ bing vin
bdn cla ngud gidm hd hay ngudi dai dién theo
phip ludt. Nhin nhan dudi géc do khoa hoc phdp
19, hdp ddng hoc nghé 1a mét loai hap déng lao

a8ng, bdi chd thé hgp dong hoc nghé c6 mdt bén
13 ngudi s& dung lao déng v6i nguds duge ty€n
vio d€ ddo 1a0 ly thuy€t va k§ nang thic hinh
cdng viéc tai ndi 1Am viéc. N&u khéng quy dinh
cu thé dé didu chinh viéc ky k€L hgp ddng hoc
nghé vdi 481 wong dugce lyén vao d€ dao o ly
thuy€t va k§ nang thyc hinh cong viéc tar ndi lam
viéc dudi 18 wdi thi rit khéng khoa hoc, khé
khin 4p dung trong thye tién.

Bén canh dé, vé vin dé 1ip nghé, vigc ngudi
st dung lao d6ng tuyén ngudi vio d€ hudng din
thyc hanh céng viée ciing khdng dude quy dinh
16 rang vi chit ché d6i wgng tip nghé. Nghién
cfu sdu quy dinh tip nghé tai noi lam viéc tai
Khodn 3 Piéu 62 clia dy thio th ngudi st dung
lao d§ng cé th€ tuy€n ngudsi tdp nghé nhung phai
d4p tng cic diéu ki€én nhu thdi han dp nghéd
khong qué 3 thing va cam két tuyén dung ngudi
14p nghé 1im viéc cho minh néu dd 15 wdi rd
1&n, quy dinh cdn bit buge “Phai ky k&t hap ddng
dao tao nghé”. Nhyv vdy, ngud hoc nghé, 1ap
nghé phdi di 14 twéi ted 1€n va phii c6 A sic
khée phit hgp v61 yéu cdu hoc nghé! 12 nhitng
ngudi phai k¥ k€t hgp déng dio tao nghé. NEu
nhi bt buge phit dd 14 1udi rd 1én méi dwge ky
hgp ddng dao tao nghé v8i ngudi st dung lao
déng. Nhitng d6i tugng thudc 1¢a twdi chua dén
vi thanh mén. cdn phai quy dinh diéw kién ca bin
dudc ky hop déng hoc nghé, tip nghé vdi ddi
wong tf 14 twdi d€n 18 wdi phai duge su ddng
biing van bdn cda cha, me hofic ngudi da1 dién
theo phdp luat d€ pha hgp han trong thic tién vé
quan hé lao déng bing hop déng.

Vi vay, d€ hop Iy va 4p dung théng nhil trong
thyc tién vé viéc ngudhi st dung lao dong tuyén
ngudi vao d€ ky két hdp déng hoc nghé, tip
nghé phuc vu cho cdng viéc ctia minh, ching 161
ki€n nghi bé sung vao Khoan 4 Biéu 62 dy thio
nhy sau:

4. Nguir hoc nghé, 1dp nghé phdi 165 thiéu la
ngudi dii 14 1Bt 1ré 1én vix phéi cd dii site khoé phir
hap véi yéu cdu hoc nghé. Trong tnedng hgp ngiai
sit dung lao dong uyén va ky hgp déng vdi nguoi
hoc nghé, 1lip nghé la nhitng nguéri tiv 14 wéi dén
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CHE PINH HGP PONG TRONG DU THAO
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DUGI GOC NHIN KHOA HOC PHAP LY
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TOM TAT:

Théng 8 nim 2019, du 4n B luat Lao ddng sita a8i chinh thitc dwgc Chinh phi dé trinh
Qudc hdi xem xét, cho § kién. Viéc sita d8i, b3 sung Bé ludt Lao ddng nam 2012 g6p phin
dép dng yéu cAu phat trién Kinh 1€ - x3 hoi va hdi nhdp kinh (€ quéc (€. Ngoai ra, cn ti€p
tyc hoan thién hanh lang phap Iy, diéu chinh 181 han cdc quan hé xa hoi, dc biét 1a van dé
vé quan hé lao dong gilta ngudi lao ddng v6i ngud sif dung lao ddng thdng qua hinh thitc hgp
dbng lao dong.

Nghién citu vé hgp dong lao déng cda du thio, ching 13i ddng tinh vdi cic nha soan thio
vin gilf nguyén ciu tric S muc cd ban, thay d3i mot s6 ndi dung tir giao két hdp ddng, thyc
hién hdp ddng, sita d6i, b3 sung, chim dit hop ddng, hop ddng vo hidu va cho thué lai lao
déng, ciing nhu cdc hoat déng khac c6 lién quan dén hop déng vdi mot bén 1a ngudi st dung
lao ddng. Tuy nhién, trong ndi dung sita ddi 13n nay vin c6 nhiing bat cap, han ch& chwa phd
hop vdi thyc tién. BA1 viéT tip trung ban vé mdt s6 van dé lién quan d€n hop déng lao dong,
hdp déng hoc nghé. tip nghé trong du thio cha B luit Lao ddng sira d6i theo lang kinh cha
khoa hoc phdp Iy, g6p phan hoin thién didu chinh c6 hiéu qu céc quan hé giita ngudi lao
ddng va ngudi sif dung lao dong thong qua hop déng.

Tit khéa: Gop ¥ ki€n sita d8i vé hdp ddng lao ddng, hoan thién néi dung dif théo Sita déi
hdp déng lao déng 2019.

1. Hop déng trong viéc hoc nghé, tap nghd  cong viée tai noi lam viéc quy dinh tai Khodn 2

d€ lam viéc cho ngudi st dung lao déng Piéu 62 cia dyf thio. Tdc la ngudi st dyng c6
Hoc nghé dé€ lam viéc cho ngudi st dung lao quyén tyén ngudi vio d& dio tao l§ thuy&l vd
dong. 1 viéc ngudi st dung lao dong tuyén ngudi k¥ ning thye hanh cong viée tai ngi lam viée.

viio dé dao tao L§ thuygt vi ky ning thyc hanh  Trong tinh hudng nay. nguisi lao dang va ngudi
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st dung lao d6ng chua thi€t 1ap quan hé Jao dong
bing hop ddng lao dong, bdi day 1A vide ngudi st
dung lao ddng tuyén ngudsi vao d€ dao tao ly
thuy€1 v k§ nang thyc hanh céng viéc tai noi 1Am
viéc. D 1a ngudi dugc wyén vao d€ dio o ly
thuy&t va k§ nang thyc hanh cong viéc tai ndi lam
viéc thl ho cing phii ky k&t hgp déng dao tao
nghé theo quy dinh. Trong dy thio sifa déi, b
sung 14n ndy, cdc nhid 1am ludt c6 quy dinh:
“Ngud sit dung lao djng c6 thé tuyén ngudi hoc
nghé cho cdc cong viéc co yéu cdu cong nghé ky
thudt cao hodc nghé chita dwgc dao 1ao b cdc co
56 gido duc nghé nghiép niumg phdi ddp ing cdc
diéu kign sau: a) Thoi han hoc nghé khdng qud 12
thang; b)Cam két tuyén dung nguoi hoc nghé lam
viéc cho minh néu dii 15 t6i 1ré 1én; c) Phéi ky
k&1 hap déng dao 1go theo quy dinh ciia Ludt Gido
duc nghé nghi¢p™.

Nhu vay, viéc ky két hgp ddng dio tao nghé
la nhiém vy bit bude ciia nha tuyén dung lao
agng, 12 ngudi st dung lao déng dugc phdp ludt
lao dong diéu chinh ma viéc ky k&t hop ddng. cidc
ndi dung trong hop ddng nay theo diing quy dinh
cia Ludt Gido duc nghé nghiép. Theo quy dinh
day nghé hién hanh, ngu8i s& dung lao déng ky
k&1 hdp ddng hoc nghé d€ dao tao ly thuyét va ky
ning thuc hanh cdng viéc tat noi 1am viéce uinh
46 so cip tir 3 thing d€n khong qua 12 thang. Tuy
nhién, trong thyc (&, viéc ky két hgp déng hoc
nghé véi ddi 1wgng ngudsi uyén vio ¢6 nhidu lta
wé1 khdc nhau chd khéng ddng nh&t 1a nhitng
ngudti da 18 twéi. Trong quy dinh cla di thio
khéng quy dinh 16 ring vé chi thé ky k€1 hap
déng hoc nghé d€ dio tao Iy thuyét va k§ ning
thyc hanh céng vi€c tai ndi lam viéc 1a nhitng
ngudi chua d€n w1 vi thinh nién theo luat dinh
1ir 14 twéi 1ed 1en dén tir dd 18 wéi. Hay hiu theo
cdch khdc, ngudi hoc nghé dudc ngudi st dung
lao déng tuyén d€ dio tao 1y thuy&t vi k¥ ning
thyc hanh c6ng viéc tai ngi lam viéc 13 ngudi
chua dén wdi vi thanh nién khi k¥ hgp déng dio
tao nghé khéng cin phai c6 sy ddng y bing vin
badn cia ngudi gidm hd hay ngudi dai dién theo
phdp ludt. Nhin nhin dudi géc d§ khoa hoc phip
Iy, hap ddng hoc nghé 1a mét loai hgp déng lao

ddng, bdi chii the hgp ddng hoc nghé c6 mét bén
1a ngudsi st dung lao d6ng vdi ngudhi dudc tuyén
vio d€ dao tao ly thuyél va k§y nang thyc hanh
céng viéc tai noi 1dm viéc. N&u khong quy dinh
cu thé d€ diéu chinh viéc ky két hgp déng hoc
nghé vdi doi tugng duge yén vio d€ dao tao Iy
thuy€t vi k¥ ning thyc hanh céng viéc tat not lam
viéc dudi 18 twdi thi rd1 khdng khoa hoc, khé
khin 4p dung trong thuc tién.

Bén caoh d6, vé vin dé tdp nghé, vige ngudsi
sif dung lao déng tuyén ngudi vao d& hudng din
thyc hinh céng viéc cing khdng duge quy dinh
16 rang va chi( ché d81 tdng tip nghé. Nghién
cifu siu quy dinh tdp nghé tai ndi 1am viée tai
Khoan 3 Biéu 62 cia du thdo thi ngudi sir dung
lao dong c6 (hé tuyén ngudi tip nghé nhung phi
&ip Wng cdc didu kién nhu thdi han tip nghé
khong qud 3 thang va cam két uyén dung ngu
tip nghé 1am viéc cho minh néu dd 15 rudi trd
1&n, quy dinh cdn bdt bude “Phdi ky k€t hop dong
dao tao nghé” Nhu vdy, ngudi hoc nghé, tdp
nghé phai di 14 wé rd 1én va phdi cé di sirc
khde phu hgp vdi yéu cdu hoc nghé! [ nhing
ngudi phii ky k€t hdp déng dio tao nghé. Néu
nhy bit budc phai dé 14 wai 1rd 1én mdi duge ky
hgp déng dao tao nghé vé1 ngudi st dung lao
ddng. Nhirng d8i ugng thudce Iifa udi chua dén
vi thanh nién, can phii quy dinh diéu kién co ban
duac ky hdp dong hoc nghé, tdp nghé véi déi
teng 1 14 w1 dén 18 tud1 phdi dudc sy déng ¢
bling viin bdn clia cha, me holic ngudi dai dién
theo phédp luat d€ phit hop hon trong thue nén vé
quan hé lao déng bling hop déng.

Vi vay, d€ hgp 1y vi 4p dung théng nhal trong
thyc tién vé viéc ngudi sit dung Jao ddng tuyén
ngudi vao d€ ky k€1 hgp dong hoc nghé, tip
nghé phuc vy cho cong viéc cia minh, chiing 16}
ki€ nghi bd sung vao Khodn 4 Bidu 62 du thdo
nhu sau:

4. Ngudri hoc nghé, 1dp nghé phdi 161 thiéu la
nguen i 14 161 119 1én v phdi ¢d dii sic khoé phit
hop vai yéu cdu hoc nghé. Trong iniing hop nguoi
sir dung lao déng tuyén var ky hop déng vdi ngudi
hoc nghé, 1dp nghé 1 nhing ngien 11t 14 i dén
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chua dii 18 1udi thi phii dwgc si déng ¥ bing vin
ban cia nguii dai dién theo phdp ludt ciia nguoi
hoc nghé. tp nghé.

2. X4c¢ dinh thim quyén giao k&t hgp déng
lao djng

Cin ci theo guy dinh cia B¢ luat Lao déng
nim 2012 vé thim quyén giao két hop ddng lao
dong th chi y€u tap trung diéu chinh d61 véi
ngudi lao ddng. Cu thé quy dinh nay duge ghi rd
tai diém a khodn | Piéu 14 Théng w 30/2013/
TT-BLDTBXH huéng din thi hinh Nghi dinh
44/2013/ND-CP Quy dinh chi (i€t thi hanh mot s6
diéu ctia B6 lugt Lao dong v& Hop ddng lao dong,
ngudi st dung lao dgng c6 tham quyén ky két hap
déng lao dng bao gbm: i) Ngudi dai dién theo
phdp lud( quy dinh tai Diéu 1é clia doanh nghiép
hoic ngudi dugc ngudi dai dién theo phap ludtiy
quyén d6i voi doanh nghiép hoat dgng theo Luit
Doanh nghiép; ii) Ngud1 dai dign theo phdp tudt
quy dinh tai Difu 1& hoptéc xa. lién hiép hgp tic
xd hodc ngudii duge ngudii dai dién theo phdp ludt
Uy quyén d8i v6i hop téc xa, lién hiép hgp téc xa
hoat dong theo Ludt Hgp tdc x3; ii) Ngudi diing
ddu co quan, don vi, 18 chiic hoic ngudi duge
ngudsi didng ddu cd quan, don vi, 6 chite Gy quyén
46 vdi cd quan nha nudc, don vi sy nghiép. 16
chire chinh tri, (6 chie chinh ti - xd hdi cé si
dung 120 déng 1am viéc theo ch€ do hap déng lao
déng: iv) Ngudi ding dau 18 chic hodc ngudi
duge ngudi ditng diu (§ chite Gy quyén 81 véico
quan, t& chiic, chi nhénh, van phong dai dién cia
nudc ngodi hodc quéc t&€ dong tai Viét Nam;
v) Chit hé hodc ngudsi dai dién ho gia dinh ¢ thué
mudn, st dung lao ddng: vi) Cd nhén truc ti€p st
dung lao d9ng.

Tai Diéu 18 cha dif thio, cd quan soan thio di
k€ thira, phit huy tinh thin quy dinh 1if vin bin
duéi luat d€ xay dung thim quyén giao k&t hgp
ddng tao dong vdi cic khodn riéng biét mang tinh
toian dién va khoa hoc hon giita cdc bén ngusi lao
dong va ngudsi si dung lao dong, nhu sau:

1. Ngudi lao ddng trite i€ giao két hop ddng
lao @§ng trif rudng hgp quy dinh tai diém a khodn
| Diéu 147 cha Bo ludt niry.
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Trong trudng hgp ngudsi lao dong tr did 15 wéi
dén chua dii 18 wdi thi viéc giao k€t hap déng lao
dong phii dugc sy ddng ¥ cha ngudi dai dién theo
phdp ludt cla ngudi lao dong.

2. P8 vdi cong viéc theo mba vy, cong vige
nhit dinh c§ thdi han dudi 12 thang thi nhém ngudi
lao dong c6 thé Gy quyén cho mdt ngudi lao dong
trong nhém d€ giao k&t hop dbng lao dong; trong
trudng hgp ndy, hgp dong lao déng phai duge ky
ké( bliing viin ban va ¢6 hiév lyc nhy giao két véi
timg ngudi lao déng. Hop ddng lao déng do ngudi
dudc Gy quyén ky k&1 phir kem theo danh sdch ghi
rd ho 1€, 1ubi. gidi tinh, noi cu tri va chix ky cia
trng ngudi lao dong.

3. Ngutsi giao k&t hgp dong lao déng bén phia
ngudi sit dung lao dong thu§c mdt trong céc uting
hgp sau: a) Ngudi dai dién theo phdp luat cia
doanh nghiép, hop tdc xd; b) Ngudi ding déu cg
quan, don vi, 16 chifc ¢6 e cach phap nhan theo
quy dinb cda phdp luat: ¢) Thanh vién cia ho pia
dinh, 16 hgp tac, (8 chirc khdc khéng c6 1 cdch
phdp nhan hodc ngudi dai dién duge dy quyén theo
quy dinh phap ludt; dy Cd nhan tryc ti&p st dung
lao djng; d) Ngudi duge ngudti dai dién theo phip
ludt quy dinh tai di€m a khoan nay Gy quyén bing
viin bin vé viéc giao két hop ddng lao dong:
) Ngussi dude ngudsi diing ddu ca quan, don vi, 1§
chitc quy dinh tai diéro b khoan niy dy quyén biing
viin bdn vé viéc giao két hgp ddng lao dong.

4. Ngudi giao két hgp ddng lao ddng bén phia
ngudi lao dong 1a ngudi thude mét trong céc trudng
hdp sau: a) Ngudi lao dong tir di 18 wdi d 1én;
b) Ngudi [ao déng chua thinh nién wr di 15 wéi
@&n dudi 18 Wi va ¢6 syt ddng ¥ bing vin ban cia
ngudi dai di¢n theo phép luat clia ngudi lao déng:
<) Ngudi dai dign theo phap luit ddi véi ngudsi dudi
15 i va ¢6 sy dong y ciia ngudsi du6i 15 wok;
d) Npusi lao dong duge nhing ngudi lao dang
trong nhém Gy quyén hgp phiip giao k&t hgp dong
lao déng.

5. Ngui duge By quyén giao kél hdp déng lao
dong quy dinh tar Khodn 3 v Khoidn 4 Biéu nay
khong duge 1i€p ue dy quyén cho ngusi khic giao
két hgp dong Jao dong.
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6. Viéc iy quyén giao két hgp ddng lao ddng
cho mét ngudi lao ddng trong nhém quy dinh tai
diém d khoan 4 Diéu nay phéi dudc lap thanh vin
ban. Vin bin dy quyén giao k&t hop déng lao
adng phii ¢6 nhiing né1 dung chd yéu sau: a) Ho
vi tén, pgdy thing ndm sinh, gidi tinh, dja chi
thudng trd, nghé nghiép, chd ky cia ngudi lao
ddng nhin dy quyén: b) Ho va (&n, ngay thing
ndm sinh, gidi tinh, dia chi thudng iré, nghé
nghiép. chir ky cia tirng ngudi lao dong trong
nhém dy quyén; ¢) Noi dung dy quyén, thdi han
dy quyén...2

Chdng t6i hoan toan ddng y vdi quan diém
xdy dung mdi quy pham niy d€ diéu chinh ddy dd
khoa hoc va hgp Iy hon trong thuc tién vé thim
quyén giao k&t hgp déng lao dong ma dy thdo
dang hudng d€n. Tuy nhién, ching 51 ri't ban
khoin khi Trong truomg hop ngudi lao ding rie di
15 tuéi dén chua dii 18 1ubi thi vi¢e giao két hgp
déng lao abng phdi duge su dbng y ciia nguoi dar
dién theo phdp ludr ciia ngudi lao déng; ™ chua
thit su thda ddng va khoa hoc. N6 that sy sé gdy
nhiéu rdc r§i. Chic chin sé khong théng nhat
trong cdch hi€u cing nhu thyc t€ 4p dung quy
dinh ndy trong thyc tién “ducc sy déng ¥ cia
ngud daidién™. Ciu hdi djtra 13: ngudti dai dién
theo phip Judt cda ngudi lao dong ddng ¥ bing
cdc hinh thitc nao? 13i ndi, hinh vi hay bing vin
bin trong trudng hop ngudi lao dong 1l dd 15 wéi
A&n chua dd 18 w6 thi viéc giao k&1 hgp ddng
lao dong mdi c6 gid trj phdp ly?

Cidc nha soan thio chua Iudng h€t tinh phic
tap cta viéc quy dinh khéng 6 ring trong viéc
ddng y ciia clia ngudi dai dién theo phip luit cda
ngudi lao dong tir di 15 wéi dén chua di 18 wai
khi giao két hap déng lao dong.

Vi dy, Chi Nguyén Thi Hudng Sen ddng §
(biing 13i néi) tryc ti€p vdi Thrky Téng gidm déc
Céng ty TNHH Dich vu biéu dién nghé thuit
Huong Tri cho con gii cia chi 12 Trin My Hanh
Hoa dudc tham gia chiong trinh bidu dién xuyén
Viét thdng 7 nim 2019 cla cong ty nay. Trén unh
thin d6. dai dién cong ty da ky k€t hgp ddng bidu
di&n xuyén Viét véi em Trdn My Hanh Hoa sinh

ngily 16/5/2003, hgp ddng ghi 1o quyén clia bén
A la nghia vy cda bén B. Tuy nhién, d&n sdtngay
Céng ty TNHH Dich vu bi€u dién nghé thudt
Huong Tra 1én dudng di bi€u dién thi Trin My
Hanh Hoa goi dién lén céng ty hiy bin hdp déng
di ky vdi ly do me ciia em la chi Nguyén Thi
Huang Sen khéng ddng y cho di. Pai dién Céng
ty TNHH Dich vy bi€u dién nghé thuit Hudng
Tra lién hé v6i ngudi dai dién theo phép luit cia
ngudi lao ddng 13 chi Nguyén Thi Huong Sen
nhung chj khong thira nhin cé ddng y d€ con gdi
chi ky hop ddng, phia dai dién cong ty thifa nhin
chi c6 dong ¥ biing 13i néi. Tranh chdp x4y ra tir
viéc cOng ty v em Trin My Hanh Hoa ky hgp
déng lao ddng bi€u di€n nghé thuat bing sif déng
¥ biing 13i n6i cia me 12 ngudh dai dién theo phdp
ludt cda ngudi lao d§ng. Cau hoi A4t ra 1a, hju
qud cia viéc dp dung quy dinh khodn 1 diéu nay
ctia 2 bén trong giao k&t hop ddng néi rén ai sé
13 ngudi chiu trdch nhiém? Quy dinh nay da thit
su 1d quy tic x& su 4p dung chung nhim ting khd
nang nhan dién d€n tat cd cdc hinh thite bi€u hién
cla quan hé lao ddng. mi trong quan hé d6. ngudi
lao ddng lam viéc cho ngudi st dung lao ddng
theo thoa thudn viéc lim theo cdc hinh thic mdi
phi hgp v6i thdi dat cong nghé s hay chwa?

Theo chdng t6i, hdu qué cda quy dinh mép mg
thi€'u khoa hoc nay rat ning né d6i véi viéc thiét
18p quan hé lao déng biing hop ddng lao déng
trong trudng hgp ngudi lao dong tir di 1518 dén
chua dii 18 tdi. Quy dinh nay chua thit sy bdo vé
bén vitng viéc thi€t 1dp quan hé lao dong giita
ngudi sit dung 1ao ddng vdi ngudi lao dong chua
dén tudi vi thanh nién trong nén kinh (& thj trudng
8 nuée ta.

Ngoai ra. quy dinh nay ciing thé hién thiéu
tinh nhat quin trong viée bit budc chii thé phii
tudn thi quy dinh khi tham gia vio quan hé hop
ddng lao déng. Piéu nay thé hién ré sy miu
thudn nd1 tai trong quy dinh: "Nguai giao két hop
aéng lao dgng bén phia ngudi lao déng la ngudi
thuée Newot lao dgng chua thanh nién e dii 15
w6l dén dudi 18 i va co su ddng ¥ bing van
bdn clia nguoi dat dién theo phap ludr cia ngiuoi
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lao ding.” Titc 1a. 1ai Khodn | Diéu ndy cia du
thio thi khéng quy dinh “ddng ¥ biing viin ban”,
nhung ta1 diém b Khoin 4 Bréu nay lai bt budc
pha1co sy ddng y bing van ban khi giao k&t hep
déng lao dong d8i vdi ngudi lao déng chua
thanh nién.

P& dam bdo tinh thang nhal trong 4p dung quy
dinh luit vd ngin chin nh¥ng ridj ro c6 nguy cd
gia ting 1am thiét hai vé vat chdt cing nhy tinh
thin cia cdc bén trong quan hé hdp déng lao
déng, quy dinh nay cdn sifa d8i theo hudng chit
ché, nhat qudn va hgp Iy hon. Tic la, néu nhy
ngudi dai dién theo phdp ludt ciia ngudi Jao dong
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ON LABOUR CONTRACT UNDER THE DRAFT
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ABSTRACT:

In the middle of August, 2019, the Draft of revised 2012 Labor Code of Vietnam was
submined to the National Assembly of Viemam by the Government. The amendment and
supplement of the 2012 Labor Code is to meet the requirement of Vietnam's socio-economic
development and international economic integration. In addition, it also clearly affirms the
need 1o continue to improve the legal corridor to better adjust social relations, especially the
relation between employees and employers through labor contracts. Reviewing the draft’s
regulations on labour contract, we agree on maintaining the basic 5-anicle structure of a
labour contract and changes related to some contents from contract signing, implementation,
amendment, supplement, termination, void terms, sublease labor terms 1o other activiues
related to the employer in labour contract. However, there are sull inadequacies and
limitations in this amendment. This article discusses a number of 1ssues related to the labor
contract, apprenticeship contract, and internship contract in the Draft of the revised 2012
Labor Code in order 1o improve the effectiveness of regulations on relations between
employees and employers in Vietnam,

Keywords: A number of comments on amendments to labor contracts, finalizing the Draft
of 2019 Labor Contract Amendment.

$6 17 - Thang 9/2019 75





