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Tom tdt: Vung Tdy Nguyin la nai tap trung sinh sdng cua nhieu ddng bdo ddn tpc thieu so 

(DTTS) vdi trinh dp phdt trien kinh te, vdn hda, xd hdi giira cdc khu v{rc dia ly vd nhdm ddn 

cu Id khdc nhau. Chinh dgc diim ndy ddi hdi cdng tdc qudn ly nhd nude (QLNN) a vung Tdy 

Nguyen cd nhung diem dgc thu so vdi cdc dia phuang khdc trong cd nude, dgc biet Id vdn di 

dp dung tap qudn. Trong bdi viet ndy, cdc tdc gid tap trung Idm rd khdi niem ludt tuc vd ca 

sdphdp ly de dp dung trin thuc te vdphdn tich su cdn thiet phdi dp dung lugt tuc trong hogt 

^Ofg QLNN, tic dd di xudt mpt so kiin nghi nhdm ndng cao hieu qud dp dung hinh thicc ndy 

tgi cpng ddng DTTS Tdy Nguyen. 
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Abstract: The Central Highlands is a place where many ethnic minority people concentrate 

and live with different levels of economic, cultural and social development among geographical 

areas and population groups. This feature requires the management of state in the Central 

Highlands also has more specific points than other localities in the country, especially 

the application of customs. In the article, the authors focused on clarifying the concept of 

customary law and legal basis to apply in practice, on that basis, analyzing the need to apply 

customary laws in state management activities and export a number of recommendations to 

improve the effectiveness of this form of legal application in ethnic minority communities in 

the Central Highlands. 
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1. Ludt tuc Id gi? 

Hi^n nay, cd nhieu hpc gid da dua ra cdc 

djnh nghTa khdc nhau ve ludt tuc. Chang ban, 

PGS.TS. Ngd Due Thjnh - Nguyen Vien 

trudng Vien nghien ciiu Van boa dan gian dd 

dua ra dinh nghTa; "Ludt tyc la rapt hinh thuc 

cua tri thdc ban dia, dupe hinh thanh ttong 

ljch sd Idu ddi qua kinh nghiem dug xd vdi 

mdi trudng vd xa hdi, dupe the hien dudi 

nhieu hinh thuc khac nhau vd truyen tu ddi 

nay qua ddi khde bang tri nhd qua thyc hdnh 

sdn xuit va thyc hdnh xd hdi. Nd hudng den 

viec hudng ddn quan he xa hdi, quan he con 

ngudi vdi thien nhien. Nhung chuan myc dy 

cua cd cdng ddng thua nhdn vd thyc hien, nhd 

do da tao ra sy thdng nhat va can bang ttong 

mdi cpng ddng. Luat tyc nhu hinh thuc phdt 

trien ciia phong tyc, tyc le vd la nhung hinh 

thuc sa khai cua luat phdp". TS. Nguyin Thj 

Vi^t Huong - Vi$n Nha nude vd Phap luat cho 

rang: "Lugt tyc la nhiing chudn myc xd hdi, 

gidi hgn hdnh vi ung xu cua mdi ca nhdn vd cd 

cdng ddng sao cho phu hpp vdi lpi ich chung 

cila cpng ddng". Ngodi ra, theo Tu dien Phap 

ludt phd thdng cua Nha xudt bdn Gido Due 

Viet Nam thi vidt: "Lugt tyc ta nhung quy tac 

xd su mang tinh chdt bdt budc do cdc cpng 

ddng lang xa xay dung nen vd dupe tinyin tu 

ddi nay qua ddi khac"[l]. 

Qua cac dinh nghia dupe neu ra d tten, ta 

cd the nit ra dupe cac ddc diera ciia luat tyc 

nhu sau: Thu nhdt, luat tuc la cdc quy tic xd 

sy do cdng ddng dan cu chpn Ipc, due kit va 

luu ttuyin qua nhilu thi he; Thu hai, luat tiac 

dilu chinh gin nhu mpi mat cua ddi song xa 

hdi cpng ddng. Thir ba, lugt tuc dupe dam bao 

thyc hien bing su ty nguyen cua mdi cd nhan 

va du ludn cua cpng ddng dan cu. 

Tren thyc t l , cd nhieu hpc gid su dyng 

thudt ngii ludt tyc dl thay the cho thuat ngu 

tap qudn phdp. Mac du cd nhieu diem tuong 

dong, hai khai ni^m nay vdn cd sy khac bi^t 

nhit djnh cin phdi phdn biet rd. Tap qudn 

phdp Id nhiing "quy tac xu sy hinh thdnh ttong 

ddi sdng xa hdi, dupe con ngudi dp dyng mdt 

each thudng xuyen, lien tyc, lau ddi, dupe 

truyen tii the h? ndy sang the he khac, phu 

hop vdi y chi cua giai cap thdng trj ttong xa 

hdi, dupe nhd nude thua nhdn va coi dd Id 

phdp lugt"[2]. Nhu vdy, ludt tuc va tap quan 

phap diu la cac quy tac xd su do cdng dong 

quy djnh dupe truyen qua nhieu the he vd 

dupe mpi ngudi ty giac Idm theo. Tuy nhien, 

diera khac biet quan ttpng nhit giua hai khai 

nipra nay dd Id tap quan phap chinh la mpt 

hinh thdc phdp ludt, cdn luat tuc thi khdng 

phdi. Ndi cdch khdc, ludt tyc mudn ttd thanh 

tap quan phdp thi phai phu hpp vdi y chi ciia 

giai cap thdng tri va dupe nhd nude thua nhdn 

nhu rapt ngudn phdp luat. 

2. Y ngbia vi^c ap dung luat tuc trong 

thuc tten phap luat viing Tay NguySn 

Vi$t Nam la mpt qudc gia cd 54 dan tOc sinh 

sdng, md ttong do, ddn tpc Kinh chiem da sd 

(khodng 85,7% tdng so ddn cd nude [3]. Cac 

dan tpc Viet Nara cd dac dilm la chung sdng 

hda thuan, ludn kl vai sat cdnh, gin bd mdu 

thjt ttong diu ttanh chdng ngoai xam, chong 
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thien tai djch hpa vd dyng xay dit nude tao 

thanh mpt cdng ddng thdng nhit ttong da dgng 

ban sac van hda. Van de bmh dang dan tpc da 

dupe xac djnh Id rapt ttong nhiing muc tieu co 

bdn ttong viec thyc Iii?n cac chinh sdch kinh 

te - xa hpi dupe the hien tgi vdn kipn nhieu 

ky Dai hpi Ddng ma gan day nhdt la Dgi hdi 

XII cua Ddng. Van ki^n Dgi hpi XII tilp tuc 

khang dinh "Tiep tyc hodn thien cac ca chi, 

chinh sdch, bao ddra cdc ddn tdc binh ddng, 

tdn ttpng, doan ket, giai quylt quan he hdi 

hda giiia cdc ddn tdc, giup nhau ciing phdt 

trien..." [4]. Tren ca sd quan diem cua Ddng, 

chmh sach, phap lu^t cua Nha nude cung da 

ban hdnh the hien nhdt qudn ddm bdo su binh 

ding giua cdc dan tpc. Khodn 2 Dilu 5 Hiln 

phdp nam 2013 da tdi khdng djnh quan dilm 

ve chinh sach dan tpc cua Ddng. Cy the: "Cdc 

ddn tpc binh dang, doan ket, tdn ttpng vd giup 

nhau cung phdt trien; nghiem cam mpi hanh vi 

ky thj, chia re ddn t^c". 

Mpt ttong nhirng npi dung lien quan din 

van de binh ding dan tpc Id tdn ttpng va 

giu gin ban sac van hda cua cac DTTS cimg 

chung sdng tten dat nude Viet Nam. Dgc 

biSt, dudi gde dp phap Iy, vi?c dp dyng cdc 

tap quan phdp hay lugt tuc cua cdc ddng bdo 

DTTS ttong thyc tiln phdp lugt Id dieu rat can 

thiet, dgc biet la ttong cdng tac QLNN d cac 

khu vyc dac thu nhu Tdy Nguyen. 

V l ban chdt, b6n cgnh tinh giai cip, phap 

iuat cdn the hien tinh xa hdi. Ngoai cdc quy 

t ic xu sy bi chi phdi bdi lpi ich giai cip thdng 

trj, phdp ludt cdn bao gdm nhung quy tic dilu 

chinh cac hanh vi, cdch xd sy mang tinh phd 

bien, phu hpp vdi lpi ich cua cpng ddng, phan 

anh cac quy ludt tdn tai khach quan cua cdng 

ddng xa hdi [5]. Vi vay, viec dp dyng luat tuc 

ttong thuc tiln phdp luat giup cho cdc gia tri 

van hda cua cdc cdng ddng ddn tpc it ngudi 

dupe giu gui, ddng thdi, giup cho nhd nude 

cd chinh sach qudn ly phu hpp vdi tmh hinh 

thyc te tgi mdi cdng ddng dan cu khac nhau, 

dac biet Id viing Tay Nguyen - nai sinh sdng 

cua nhieu ddng bdo DTTS tai Viet Nam. 

Td quan diera chi dao cua Dang den cac 

quy djnh ciia phdp luat hien hdnh cila Nhd 

nude ta da tao ra cdc tien de de dp dung tap 

qudn ttong do bao gdra ca luat tyc vd huong 

udc ttong tiiyc tiln dl dilu chinh cdc quan 

bd phat sinh ttong xa hdi bing ngdy. Vide dp 

dung luat tuc Tdy Nguyen chda dung nhieu y 

nghTa quan ttpng khdng chi ddi vdi myc tidu 

phdt trien ben vung vimg Tdy Nguyen ma cdn 

ddi vdi muc tieu hoan thien he thdng phdp lugt 

qudc gia. Bdn chdt cua lugt tyc la cac quy tac 

xu sy dupe cdng ddng thua nhdn vd mpi ngudi 

tu giac thuc hien. Luat tyc khdng phai la sdn 

pham do ca quan lap phap hay Nhd nude ban 

hdnh md Id sy tap hpp niem tin va tri tue cua 

cdng ddng DTTS nhdm cy the hda cdc chudn 

rayc ve dao due. Tren ca sd dd, sy vi phgm 

luat tuc ngoai viec di ngupc lgi vdi cdc gid tri 

chuan myc dgo due cua cpng ddng, cdn cd the 

bj coi Id chdng Iai y chi ciia than thanh. Vi vay, 

tinh tu gidc chdp hdnh ludt tyc cua ddng bao 

cdc DTTS Id khd cao so vdi tuan thu cdc quy 

phgm phdp lugt do nha nude ban hanh. 
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3. Can cu phap ly ap dung luat tuc trong 

thuc tiln phap luat vdng Tay Nguyen 

Ve nguyen tic, van ban quy pham phdp 

ludt la hinh thdc phdp ludt chu yeu vd quan 

ttpng nhit dupe dp dyng tai Viet Nam. Tuy 

nhien, ttong nhieu trudng hpp, khi xdy dyng 

va ban hdnh phdp lugt, cdc nhd lam ludt 

khdng the dy lieu bet tinh hudng phdp ly de 

dieu chinh chinh xac, phu hop vdi nhiing 

vung hay khu vyc ddn cu dac biet. Vi vdy, 

Nha nude Viet Nam van su dyng mdt each 

hgn che hinh thdc phdp luat tap quan va ghi 

nhan nhu Id mdt ngudn bd ttp cho he thdng 

phdp luat. Tap qudn phdp dupe dp dyng de 

dieu ehinh cdc quan he phap lugt thudc nhdm 

ludt tu nhu ddn sy, thuong mai, hdn nhan, gia 

dinh... md khdng dupe ap dung de dieu chinh 

cac quan he phdp lu^t trong nhdm luat cdng 

nhu hinh su, hanh chinh... Tren thyc te, cdc 

van ban dung lugt tyc hay tap qudn (lugt tyc/ 

tap qudn) thanh cac dieu ludt cy the. Van ban 

quy pham phdp lugt tieu bieu va quan ttpng 

nhit ttong ITnh vyc ddn su Id Bd lugt Ddn sy 

ciing da quy dinh ve trudng hop dp dyng ludt 

tyc/tdp qudn Id "trudng hpp cac ben khdng cd 

thda thuan vd phdp ludt khdng quy djnh thi cd 

the dp dyng tap qudn nhung tap quan ap dung 

khdng dupe ttai vdi cdc nguyen tic co ban 

cua phap lugt dan sy quy dinh tai Dilu 3 ciia 

Bd luat nay" [6]. Ngodi ra, cac van bdn ludt 

trong cac linh vuc khac eung quy djnh cu thi 

hucmg hpp vd dieu ki?n dp dyng ludt tuc/tap 

qudn. Vi du khoan 1 Dilu 7 Ludt Hdn nhan 

vd Gia dmh nam 2014 khdng djnh: "Trong 

trudng hop phap lugt khdng quy dinh vd cac 

ben khdng cd thda thuan thi tap qudn tdt dep 

thi hien ban sdc cua mdi dan tdc, khdng ttai 

vdi nguyen tdc quy djnh tai Dieu 2 vd khdng 

vi phgm dieu cam cua Luat ndy dupe dp 

dung". Dieu 13 Ludt Thuong mgi nam 2005 

vl nguyen tic dp dyng lugt tyc/tdp qudn ttong 

hogt ddng thuong mgi cd quy djnh "trudng 

hpp phdp lugt khdng cd quy dinh, cac ben 

khdng cd thoa thu^n va khdng cd thdi quen 

da dupe thiet lap giiia cac ben thi dp dyng tap 

quan thuang mai nhung khdng dupe ttdi vdi 

nhung nguyen tac quy dinh ttong Ludt ndy vd 

ttong Bd ludt ddn sy". 

Td ndi dung cac van ban phdp lugt hi^n 

hdnh da phan tich d tt8n da cho thdy ludt tyc/ 

tap qudn cd khd ndng dupe dp dung ttong 

thyc tiln va viec dp dyng nay cd y nghTa quan 

ttpng ttong viec gidi quyet cac van de phdp ly 

phdt sinh md khdng cd ludt dieu chinh. 

4. Thuc trang ap dpng luat tuc tai Vift 

Nam va mpt so kien nghi nang cao hi^u 

qudn ap dung luat tuc trong thuc tien phdp 

luat vung Tay Nguyen 

Hien nay, tap quan phap van dupe coi la 

mdt hinh thdc phdp luat bd trp ttong he thdng 

phap luat Yiet Nara ben canh van bdn quy phgm 

phap luat. Nhu vay, td nhiing quy dinh cu the 

cda phap luat ttong cac Imh vyc dan sy, thuang 

mai, hdn nhdn, gia dmh da phan tich d tren, lu^t 

ti^c hay tap quan phdp chi dupe dp dyng ttong 

trudng hpp cac ben khdng cd thda thudn vd 

phap ludt thyc djnh khdng cd quy djnh. 

Trong giai doan ddi radi hien nay, he thing 
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phdp luat nude ta cd nhung budc tien bd nhat 

djnh, sd lupng lugt va phdp lenh dupe ban 

hanh cang ngay cdng tang vdi phara vi dieu 

chinh dupe md rdng din nhieu ITnh vyc cua 

ddi sdng xa hdi. Tuy nhien, ben cgnh nhiing 

thdnh cdng dd neu tren, vdn tdn tai nhiing 

hgn che ttong cdng tdc ban hdnh vdn bdn quy 

pham phdp luat. Cd the ke den rapt sd tdn 

tai ndi bat dd la tinh dn djnh cua he thdng 

phap lugt chua cao, nhieu chinh sach phap 

ludt thudng xuyen bi thay ddi, nhieu quy dinh 

phdp ludt vdn chua thyc sy phu hop vdi tinh 

hinh thuc te cac quan he xa hdi ma nd dieu 

chinh [7]. Dac biet, tai cac dja ban cd ca cau 

ddn tdc vd van hda da dgng nhu vimg Tay 

NguySn, Tdy Bic hay Tdy Nam Bd, cho thay 

ludt tyc it cd kha nang dupe dp dyng ttong 

thyc tien vi Nha nude dang ttong qud trinh 

hoan thien he thdng phdp luat thdnh van dieu 

chinh cac quan he xa hdi mac du cac quy dinh 

ndy cd the chua thuc sy phu hpp vdi van hda 

cua cdng ddng cac DTTS. 

Khi xem xet, ddnh gid va nghien cdu cdc 

quan he xa hdi ma phdp luat dieu chinh, phdi 

thua nhdn sy tdn tai chenh leeh ve trinh dp 

phdt trien giua cdc dan tdc tgi cdc dja ban 

dan cu khde nhau. Dgc biet, ddi vdi cac cdng 

dong DTTS, cdc quan hp xd hdi cd xu hudng 

vda don gidn, vua rdng budc, chdng cheo, the 

hien tinh chat tan du ciia hinh thdi kinh te xa 

hdi cpng sdn nguyen thuy. Chiing ta cd the de 

dang nhin thay sy khdc biet ttong quan diem 

cua ngudi Ede ve van de bdi thudng thiet hgi 

hoa mau do vat nudi gay ra so vdi cdc quy 

djnh hien hdnh cua Bd lugt Dan sy qua Dieu 

226 ludt tyc Ede. Theo dd, "gia sue an it khdm 

thi den, an it la thi phai lam mdt l l hien sinh 

td Ipn ttd len, neu an tryi mua mdng thi phdi 

thay the". Chinh dieu ndy da khien cho phap 

ludt thdnh van do nhd nude ban hdnh khd tiep 

can den cac cdng ddng dan cu nay. Vi vay, se 

Id khdng hpp ly khi "lugt hda" tdt cd cac van 

de cua xa hpi ma phdp ludt thdnh van nen tao 

ra cdc "khodng md" de cdc co quan QLNN 

hoac cac ca quan tu phap tgi cac vung dgc thu 

nhu Tdy Nguyen cd the dp dyng ludt tyc ttong 

thyc tiln dieu hanh vd qudn ly xa hdi. 

Ben canh dd, ttong thuc tien cong tdc xet 

xu, cdc tham phdn chua cd sy ddng bp ttong 

vice lya chpn dp dyng ludt tyc/tdp qudn phdp 

de gidi quyet cac vy viec phat sinh. Trudc day, 

da cd nhieu trudng hpp tham phan td ehdi thy 

ly vu viec vi Iy do khdng cd dieu luat quy 

dinh ma khdng chap nhgn dp dyng tap qudn 

phap de giai quyet. Bp lugt Td tyng ddn sy sd 

92/2015/QH13 (Bd ludt Td tung dan sy nam 

2015) cd hieu luc tii ngay 01/01/2017 da khdc 

phuc dupe thyc ttgng ndy khi quy djnh "Tda 

an khdng dupe td ehdi giai quyet vy viec dan 

sy vi Ii do chua cd dieu luat de dp dyng" [8]. 

Cy the Khoan 1 Dieu 45 Bd ludt nay cung 

quy djnh ve nguyen tac gidi quyet cdc vy viec 

dan su ttong trucmg hpp chua cd dieu ludt 

de dp dung, cy the nhu sau: "Tda an ap dung 

tap quan dl gidi quyet vu viec dan sy ttong 

trudng hpp cdc ben khdng cd thda thuan va 

phdp ludt khdng quy dinh. Tap quan khdng 

dupe ttdi vdi cdc nguyen tac ca ban cua phap 
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ludt ddn sy quy djnh tgi Dieu 3 cua Bd lugt 

dan sy. Khi yeu cdu Tda dn gidi quyet vu viec 

dan sy, duong sy cd quyen vien dan tap qudn 

de yeu cau Tda dn xem xet dp dyng. Tda dn 

cd ttdch nhiera xdc dinh gia trj dp dung cua 

tgp quan bdo ddra diing quy djnh tgi Dieu 5 

cua Bd lugt dan sy. Trudng hpp cdc duong sy 

vien ddn cdc t^p quan khdc nhau thi tap qudn 

cd gia trj dp dung Id tap qudn dupe thua nhdn 

tai noi phat sinh vu vi?c dan sy". Tuy nhien, 

tten thyc te, rdt khd chung minh dupe cdc npi 

dung cua lugt tiic cd thi ttd thdnh tdp quan 

phdp de dp dung vdo cdng tdc xet xu. Vi vgy, 

ttong thdi gian sdp tdi, Hdi ddng thim phdn 

Tda an nhan ddn tdi cao cin ban hdnh cac van 

ban hudng dan cdch thdc dp dyng thdng nhdt 

cdc tgp qudn/lugt tiic ttong thyc tiln xet xu, 

dac bift Id ddi vdi cdc vy viec phdt sinh tgi 

khu vyc vimg Tdy Nguyen. 

Ap dyng lugt tyc ttong cdng tdc QLNN ddi 

vdi cdng ddng DTTS Id mdt ttong nhiing yeu 

cdu cap thiet de phat trien ben vung vimg Tay 

Nguyen dupe thi hien quan cac van ban Nghj 

quyet ciia Dang. Tren co sd dd, Nhd nude 

ciiQg da cd nhiing quy djnh cu thi lam can cd 

phdp ly de tgo dilu kien cho viec dp dung tap 

quan ndi chung hay luat tiic ndi rieng trong 

thyc tiln phap luat. 

Tuy nhien, tten thyc tl, vdn tdn tgi mdt 

sd bdt cap dan den hi^u qud dp dyng lugt tiic 

cdn chua eao. Vi vay, ttong thdi gian sip tdi, 

can phai cd nhung gidi phap nang cao hieu 

qua dp dyng lugt tiac ttong cdng tdc QLNN dl 

tgo dieu kien bdo tdn va phat huy nhiing gid 

tri vdn hda truy6n thdng, ciing nhu dam bao 

tinh phii hop cua cdc chinh sdch phap ludt ddi 

vdi cdng dong cdc ddng bdo DTTS vung Tay 

Nguyen ndi rieng vd ttong ca nude ndi chung. 
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