
THITC mu - 8WH NGHIEM 

WONG MAC TRONG AP DUNG BIEN PHAP 
KHAN CAP TAM THOI PHONG TOA TAI SAN 

DANG Bj CVONG CHE KE BIEN DE THI HANH AN 

NGUYEN QUANGTHpiH* 

Thuc tiin dp dung quy dinh cua phap luat ve quyet dinh ap dung 
bien phap khan cap tam thdi phong toa tai san dang hi cudng cfal k£ 
bi@n cua Tda an dang con mdt so vudng mac, dan den Idid khan 
trong viec th chirc thi hdnh an, can phai co hudng dan de dam bao 
thong nhdt. 

_J 

Tic khda: Thi hdnh dn ddn su; dp dung bien phdp khdn cdp tam thoi; 
phong tda tdi sdn dang bi cuong che ke bien. 
Nhgn bdi: 19/10/2018; bien tap xong: 01/11/2018; duyet bdi: 09/11/2018. 

Muc dich cua viec dp dyng bien phdp 
khan cap tam thdi Id de tgm thdi gidi quylt 
yeu edu cdp bach cua ducmg sy cd lien 
quan den vu an dugc Tda dn gidi quyet va 
cdn phai gidi quyet ngay, bdi neu khdng 
dugc giai quyet ngay se anh hudng xdu din 
ddi sdng, siic khde, tinh mang, danh dy, 
nhdn phdm ciia duong sy; nham bao ve 
chiing cir ttong trudng hgp chiing cii dang 
bi tieu hiiy, cd nguy co bi tieu huy hoac sau 
ndy khd cd the thu thap dugc; de bdo todn 
tinh ttang hien dang cd, ttanh gdy thiet hai 
khdng the khac phuc dugc, tiic la bao toan 
mdi quan he, ddi tugng dang cd lien quan 
din vy dn dugc Tda dn gidi quyet; gdp 
phdn bao ddm cdc dieu kien de thi hdnh cdc 

bdn dn, quyet dinh eiia Tda dn. 
Trong qua trinh thyc hien nhiem vy 

kiem sat ddi vdi cdc quyet dinh dp dyng 
bien phap khdn cdp tgm thdi cua Tda dn 
cung cdp cho thdy, thyc te cdn cd vudng 
mac ttong trudng hgp Tda dn dp dyng bien 
phap khan cap tam thdi Id phong tda tdi sdn 
khi Chi cue thi hdnh dn dan sy da cd quylt 
dinh cuong che ke bien tai sdn dl thi hdnh 
dn. Theo do, khi bdn dn, quylt dinh ciia 
Tda an cd hieu lye phap ludt vd cd don yeu 
edu ciia ngudi dugc thi hanh an thi ca quan 
Thi hanh an ddn su ra quylt dinh thi hanh 

* Vien kiem sat nhan dan huyen Diu Tiing, 
tinh Binh Duong. 
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an theo yeu edu. Nlu ngudi phai thi h^.ih 

an cd dieu kien thi hdnh an ma khdng ty 

nguyen thi hanh an thi het thdi ban quy 

dinh tai khodn 1 Dieu 45 Ludt thi hdnh an 

ddn sy (THADS) nam 2008, siia ddi, bd 

sung ndm 2014 (gpi tdt Id Ludt THADS 

nam 2008) thi bi cudng che. Trong khi co 

quan Thi hdnh dn dan sy ra quyet dinh tien 

hdnh cdc bien phdp cuong che de budc 

ngudi phdi thi hanh dn thyc hien nghTa vy 

chdp hdnh ban an, quyet dinh nham bao ve 

quyen Igi hgp phap ciia ngudi dugc thi 

hanh dn thi Tda an dp dyng cdc bien phdp 

khan cdp tgm thdi ddi vdi tai sdn cua ngudi 

phdi thi hdnh dn md Chi cyc thi hdnh dn dd 

td chiic cuong che, Idm cho viec xir ly tai 

sdn khdng tiep tuc thyc hien dugc, anh 

hudng den quyen, Igi ich hgp phdp cua 

ngudi dugc thi hdnh dn. 

Y kien thu nhdt cho rdng, viec ra quyet 

dinh vd td chiic bien phdp thi hanh an 

nham myc dich bao ve quyen Igi hgp phap 

cua ngudi dugc thi hdnh dn; song viec ra 

quyet dinh ndy cd trudc khi cd quyet dinh 

ap dung cdc bien phap khdn cdp tgm thdi 

nen khdng cd ca sd dimg thi hdnh an, md 

can tiep tuc thuc hien hogt ddng thi hdnh 

an xir ly tdi sdn de bdo ve quyen ciia ngudi 

dugc thi hanh an. 

Y kien thu hai cho rdng. quyet dinh dp 

dung cdc bien phdp khan cap tam thdi phdi 

thyc hien theo Ludt THADS nam 2008. Vi 

vdy, CO quan Thi hdnh an phdi ra quyet 

dinh thi hdnh dn chu ddng ddi vdi quyet 

dinh dp dyng bien phap khan cap tam thdi 

ciia Tda dn. Nhu vay, hogt dgng xii ly tdi 

san ciia co quan THADS phdi dimg thi 

hdnh den khi cd ban an, quylt dinh cd hieu 

lye phdp ludt. 

Tdc gid ddng y vdi y kien thii hai, bdi 

le, ttong thyc te ngudi phdi thi hanh dn cd 

the thyc hi?n nhilu giao dich khdc nhau, 

khi khdng thyc hien dung nghia vy cua 

minh xdm pham den quyin Igi cua duang 

sy khdc ma ngudi phdi thi hdnh dn da xdc 

lap giao dich thi bi khdi kien va thua kien; 

khi ban an, quyet dinh cd hieu luc phap 

luat, cd yeu cau thi hanh dn md ngudi phdi 

thi hdnh an khdng ty nguyen thi hdnh thi 

hg hi dp dyng cac bien phap cudng che xu 

ly tdi san de thanh toan cho ngudi dugc 

thi hdnh dn; trong qua trinh thyc hien thii 

tuc xir ly tdi sdn thi ngudi phdi thi hdnh dn 

tiep tyc bi duang su khac khdi kien vy dn 

khac va bi Tda an dp dyng bien phdp khan 

cap tam thdi nham bdo ve Igi ich cua 

duong sy yeu cau trong qua trinh gidi 

quyet tai Tda an. Neu Tda dn khdng dp 

dung bien phap khdn cap tam thdi, de ca 

quan Thi hanh an xu ly xong tai sdn 

cudng che ke bien thanh todn cho ngudi 

dugc thi hanh an trudc, den khi bdn dn, 

quyet dinh giai quyet ciia Tda dn cd hieu 

lye phdp luat thi quyen Igi ciia ngudi 

dugc thi hdnh an khdi kien sau bi dnh 

hudng do khdng cdn tdi san de thanh todn. 

D I chicng minh lam ro han vdn de nay, tac 

gid Idy vi dy nhu sau: 

Can cii Quylt dinh sd 84/2018/QDST-

DS ngay 25/5/2018 ciia Tda dn nhdn ddn 

huyen D, tinh BD; Dan yeu edu thi hanh 

an ciia ba Do Thi K, sinh nam 1973, dia 

chi dp T, xa L, huyen D, tinh BD. Chi cue 

Thi hdnh an dan sy huyen D ban hdnh 

Quylt dinh thi hdnh an theo yeu cau sd 

2009/QD-CCTHADS ngay 28/5/2018. 

Cac khoan thi hanh: Ba Dao Thi H cd 

trach nhiem thanh todn cho bd K sd tien 
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588.200.000 ddng. Da hit thdi hgn ty 
nguyen thi hdnh dn md bd H khdng thi 
hanh nen Chi cyc THADS huyen D ban 
hdnh Quyet dinh cudng chi ke bien quyin 
su dung ddt sd 108/QD-CCTHADS ngdy 
31/07/2018 ddi vdi nhilu thiia dat, ttong 
dd cd thira sd 41 thugc td bdn dd sd 16 do 
hd dng, bd Ddo Thi H diing ten. Den ngdy 
01/8/2018, bd Trdn TM C kfadi kien bd H 
ve "Tranh chap hgp ddng vay tdi san" cd 
dan yeu edu va Tda dn dp dung bien phdp 
khdn cap tgm thdi phong tda tdi sdn ddi 
vdi thua ddt sd 41 thugc td ban do sd 16 
neu tren vd gui quyet dinh cho Chi cue 
THADS. Chi cue THADS ban hdnh 
Quylt dinh thi hdnh dn chii ddng sd 2373 
ngdy 02/8/2018 phong tda tdi sdn Id quyen 
sii dyng ddt thira sd 41 td bdn do sd 16 md 
Quyet dinh thi hdnh dn sd 108 cua ca 
quan Thi hdnh an da cuong che ke bien vd 
cd Cdng van sd 829 ngdy 07/8/2018 yeu 
edu Tda an xem xet lai quyet dinh ap dyng 
bien phap khan cap tam thdi ddi vdi tdi 
sdn CO quan THADS da ke bien. 

Qua vi du tren thdy rang, ttong qua 
trinh thi hanh an thi viec ba K Id ngudi 
dugc thi hdnh an vd bd H Id ngudi phdi thi 
hanh dn thda thuan dugc gid tri tai sdn bi 
ke bien hoac ca quan THADS ban tai sdn 
de thanh todn nghia vy cho ba K la hodn 
todn cd the xay ra. Neu vy an khdi kien 
giiia ba C vd bd H keo ddi den khi cd bdn 
dn, quyet dinh cd hieu luc phdp luat vd ba 
C cd dan yeu edu thi hdnh an ma Thi hanh 
an da thanh toan xong cho bd K, theo quy 
dinh tai Dilu 47 Ludt THADS nam 2008 
thi khdng cdn tdi sdn de thanh toan cho ba 
C theo ty le, nlu Tda dn khdng dp dung 
bien phdp khdn cdp tam thdi nhdm dam 

bdo cho viec thi hdnh dn thi quyen va m 
ich hgp phdp ciia bd C bi xdm pham. 
Trudng hgp Tda an dp dung bien phap 
khdn cdp tgm thdi thi co quan Thi hdnh an 
phai dimg thuc hien viec td chiic thi^hanh 
Quylt dinh cuong chi ke bien quyen sd 
dung ddt sd 108/QD-CCTHADS ddi vdi 
thua ddt sd 41 neu tten vd chd ban an, 
quylt dinh cd hieu lye phdp ludt cua Tda 
an d l ldm can cii t i ip hjc xii ly ddi vdi tdi 
sdn da ke bien. Nhung viec ap dung bien 
phdp khdn cdp tam thdi theo Ludt THADS 
nam 2008 khdng phdi la mdt ttong nhiing 
can cii d l hoan, tgm dinh chi hoac dinh 
chi thi hanh dn theo quy dinh tai cdc Dieu 
48, 49, 50 Luat THADS nam 2008. 

Do cd nhiing vudng mac neu tten ddn 
d in khd khan trong viec td chiic thi hdnh 
dn, cdn cd vdn ban hudng ddn de thao gd, 
gidi quyet vudng mac ddi vdi cdc trudng 
hgp ndy de ddm bdo cho viec thuc thi 
phdp luat dugc thdng nhat, bdo ve quyen, 
Igi ich hgp phap ciia duong sy, tdc gid de 
xudt nhu sau: 

Mdt la. kien nghi lien ngdnh tu phdp 
trung uang cd vdn ban hudng d in thdng 
nhat trudng hgp tai san dang bi ke bien de 
thi hanh an thi Tda an cd cdn thiet dp dung 
cdc bien phdp ngan chdn hay khdng. 

Hai Id, xem xet bd sung quy dinh vl 
hoan thi hanh an tgi khodn 1 Dilu 48 Ludt 
THADS nam 2008 nhu sau: 

"Dilu 48. Hoan thi hanh dn 

l.Thu trudng ca quan thi hanh dn ddn 
su ra quylt dinh hoan thi hanh an ttong 
trudng hgp sau ddy: 

i) Tdi sdn d l thi hanh dn bi Tda an dp 
dung cac bien phdp khdn cdp tam thdi" • 
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