
NCHIEN CVD - TRAO DOI 

THOI HIEU KHOI KIEN DAN SU THUOC PHAP LUAT 
NOI DUNG HisY PHAP LUAT TO TUNG 

TlTOfNG DUY LlTî NG* 

ThM hifu khdi kifn thuQC pham vi dilu chinh cua ph^p lu|t n$i 
dung hay ph^p luSt t6 tung dang c6 nhilu y kiln tranh lu^n cua ĉ c 
nha khoa hgc, nh^ lap phdp vk chua di din th6ng nh4t. B$ lu^t DSn 
sî  yk B$ lu^t T6 tung dSn sif cung chua c6 su* ph^n dinh rach rdi 
pham vi nay. Theo quan dilm cua tkc giS, thM hî u khoi kî n thu$c 
phap lu§t noi dung; hki vilt phSn tich, n&u cdc cdn cii- dl chirng minh 
cho quan diem do. 

Tie khda: Thoi hieu; thai hieu khdi kien; phdp lugt ndi dung; phdp lugt 
to t^ing. 
Nhdn bdi: 09/8/2019; bien tgp xong: 13/8/2019; duyet bdi: 19/8/2019. 

1. Van de thdi hifu, thdi hieu khoi 
ki?n trong thirc tien 

Cac phap lenh ve thii tuc giai quyet cac 
vy an dan sy, lao dpng khdng quy dinh ve 
thdi hieu khdi kien. Bd luat Td tung dan 
sy (BLTTDS) nam 2004 quy dinh rit 
chung chung tai Dieu 159, Dieu 160 ve ap 
dung thdi hieu khdi kien. Trong khi dd, tir 
trudc den nay thdi hieu khdi kien cac vu 
viec dan su ndi chung bao gdm cac vy 
viec kinh doanh thuang mai, lao dpng, 
dan su theo nghia hep, hon nhan va gia 
dinh deu dugc quy dinh trong phap luat 
npi dung; cd van ban luat ndi dung quy 
dinh nhieu thdi hieu khdi kien khac nhau 

tuang ling vdi mdi quan he phap luat nhu 
Bd luat Hang hai. 

Trong Giao trinh Luat dan sy, Luat td 
tyng dan sy cua khoa luat cac trudng dai 
hpc dSu de cap den van de thdi hieu, thdi 
hieu khdi kien. Vi dy, tai Myc III 
Chuang V Giao ttinh Luat td tung dan sy 
Viet Nam ciia Trudng Dai hgc Luat Ha 
Ndi (2017) ciing de cap den thdi hieu khdi 
kien, tai Giao trinh Luat dan sy Viet Nam 
cua trudng nay ciing de cap den van de 
thdi ban, thdi hieu va thdi hieu khdi kien. 

* Luat sw, Trong tiii vien Trung tam trong tai 
qudc te Viet Nam (VIAC). 
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Thuc tien xet xu cung cd nhieu quan 
diem khac nhau, cd Toa an coi v in de thdi 
hieu khdi kien thugc pham tru td tung, neu 
la phan quyet ttgng tai ttong nude thi Tda 
an huy phan quyet khi ap dyng sai ve thdi 
hieu hoac khdng cdng nhan va cho thi 
hanh, neu la phan quyet ttpng tai nude 
ngoai vdi can cii la trai nguyen tac ca ban 
cua phap luat Viet Nam. Vi du: Trong vu 
ttanh chap giiia ba T vdi Cdng ty cd phan 
tap doan P cd ngi dung "ba T yeu cau 
tuyen bd vd hieu Hgp ddng chuyen 
nhugng cd phin ngay 11/01/2011 (vilt tit 
la Hgp ddng 2011) giiia ben ban cd phan 
la ba T (nguyen dan) va ben mua cd phan 
la Cdng ty cd phan tap doan P (bi dan)". 
Tai phan quyet ttgng tai sd 42/16 HCM 
ngay 03/7/2017 cua Hdi ddng Trgng tai 
thugc Trung tam ttpng tai CTHG da quyet 
dinh: "Bac toan bp yeu cau tuyen Hgp 
ddng 2011 v6 hieu cua ba T". Sau do, ba T 
yeu cau Tda an nhan dan thanh phd H huy 
phan quyet sd 42/16 HCM neu tren vdi ly 
do: "Hgi ddng Trpng tai van dung sai quy 
dinh ve thdi hieu yeu cau tuyen vd hieu 
hgp ddng cd ddi tugng khdng the thyc 
hien dugc.. . Hdi dong Trgng tai da bac bd 
quyin khdi kien hgp phap cua ba T". 

Tai Quylt dinh sd 1357/2017/QD-
PQTT ngay 29/9/2017 ciia Tda an nhan 
dan thanh phd H, Hdi ddng xet xir da chap 
nhan yeu cau cua duang sy vdi nhan dinh: 
"Viec ap dung thdi hieu ciia Hgi ddng 
Trpng tai dugc neu d Muc 1.3 trang 35 
ciia Phan quyet trgng tai khdng phii hgp 
vdi nguyen tac ap dung thdi hieu ciia Bd 
luat Dan sy (BLDS): Hdi ddng Trgng tai 
ap dung Dieu 132 ciia BLDS nam 2015 de 
khang dinh thdi hieu la 02 nam la khdng 

chinh xac. Hgp ddng 2011 cd ddi tugng 
khdng thS thyc hien dugc theo Dieu 411 
cua BLDS nam 2005 (cu thi la ba T 
khdng sd hihi cd phan tai Cdng ty cd phan 
tap doan P, nhung Ijii ban cd phan ciia 
Cdng ty nay cho Cdng ty khac va tai thdi 
diem ban chi cd 70.000 cd phan, ttong khi 
ddi tugng mua ban cua Hgp ddng 2011 la 
520.800 cd phin). Trong trudng hgp hgp 
ddng vd hieu theo Dieu 411 cua BLDS 
nam 2005 thi se khdng ap dung thdi hieu. 
Cac trudng hgp ap dung thdi hieu 02 nam 
d l yeu cau tuyen bd hgp ddng vd hieu tai 
Dilu 132 cua BLDS nam 2005 khdng bao 
gdm Dilu 411 cua BLDS nam 2005. 
Trong td tung, thdi hieu khdi kien la mdt 
ttong nhiing nguyan tac co ban cua td 
tung dan su. Hgi ddng Trpng tai ap dung 
thdi hieu khdi kien 02 nam ttong vy an la 
xam pham den nguyen tac ca ban cua 
phap luat Viet Nam". "... Hpi ddng Trpng 
tai lai ap dyng Dilu 132 BLDS nam 2005 
de ket luan "Yeu cau nay da het thdi hieu 
khdi kien la 02 nam ke tir ngay xac lap 
giao dich, nen Hdi ddng Trgng tai khdng 
nen xem xet yeu cau nay" la xam pham 
den nguyen tac co ban cua phap luat Viet 
Nam (nguyen tac tdn trpng, bao ve quyen 
dan sy), cu the d day la quyen td tyng cua 
ba T dugc quy dinh tai Dieu 9 BLDS nam 
2005", tir do, huy phan quyet trpng tai. 

Tuy nhien, ciing cd Tda an coi van de 
thdi hieu khdi kien thugc pham trii luat 
ndi dung. Vi dy: Tai Quyet dinh so 
01/2018/QD-PQTT ngay 04/01/2018 cua 
Tda an nhan dan H giai quyet vu tranh 
chap giua Cdng ty S va bi don la Cdng ty 
K, dai dien Vien kiem sat tham gia phien 
tda da cho ring: "V l thdi hieu khdi kien 

I Tap chi 
1 2 I KIEM SAT_ /So'17(thang 9/2019) 



NCHIEN CUV - TRAO DOI 

ma ben yeu ciu neu ra da dugc Hgi ddng 

Trgng tai xem xet va thugc v l ndi dung 

vu an nen phien hpp hdm nay khdng xem 

xet... Phan quylt ttgng tai khdng vi pham 

mdt ttong cac trudng hgp quy dinh tai 

Dieu 68 Luat ttgng tai thuong mai...". 

Trong khi Cong ty K cho rang, Hgi ddng 

Trgng tai da xac dinh thdi hieu khdi kien 

khdng phu hgp vdi Dieu 33 Luat ttgng tai 

thuang mai nam 2010, de lam can cu huy 

phan quyet ttgng tai, thi Hgi ddng xet xir 

Tda an nhan dan thanh phd H da nhan 

dinh: "Thdi hieu khdi kien khdng phai la 

mdt ttong cac can cii huy phan quySt 

trgng tai theo quy dinh tai Dieu 68 Luat 

ttgng tai thuang mai nam 2010". 

Trong rat nhieu vu, ben yeu cau khdng 

cong nhan va cho thi hanh phan quyet 

ttpng tai nude ngoai hoac yeu cau huy 

phan quyet ttpng tai ttong nude vdi ly do 

Hdi ddng Trgng tai da quyet dinh sai ve 

thdi hieu khdi kien. Viec Hdi ddng Trgng 

tai cho rang het thdi hieu khdi kien de bac 

yeu cau lam mat quyen td tung cua duang 

sy, vi pham nguyen tac co ban cua phap 

luat Viet Nam thi Toa an nhan dan thanh 

phd H da cho rang thdi hieu khdi kien 

thude luat ndi dung dieu chinh, khong 

phai vi pham ve td tyng, khdng thuoc 

quan he td tung. Tda an can cii khoan 4 

Dieu 71 Luat trpng tai thuang mai nam 

2010 hoac khoan 4 Dilu 458 BLTTDS 

nam 2015 de khdng chap nhan yeu cau 

ciia duang su vdi nhan dinh Tda an khdng 

giai quyet lai ndi dung tranh chap, tir do 

khong chap nhan yeu cau hiiy phan quyet 

hoac khdng cdng nhan phan quyet trpng 

tai ve ly do nay. 

Cd the nhan thay, neu chi cd mdt hinh 

thiic tai phan cdng thi van de xac dinh 

thdi hieu khdi kien thugc pham tni luat td 

tyng hay luat ndi dung chi c6 y nghia ve 

ly luan, khdng cd nhieu y nghia thyc tien. 

Bdi le, ttong td tyng dan sy, viec ap dung 

sai ve thdi hieu lam anh hudng nghiem 

trpng den quyen, Igi ich cac ben, khi cd 

khang cao, khang nghi, Tda an deu phai 

ap dung phap luat ndi dung quy dinh ve 

thdi hieu, thdi hieu khdi kien de giai 

quyet lai theo hudng sira hay hiiy ban an, 

quyet dinh theo to tyng dan sy. Tuy nhien, 

khi dat nude ta hdi nhap vao nen kinh te 

the gidi thi viec cdng nhan va cho thi 

hanh phan quyet trgng tai nude ngoai, tao 

mdi trudng hoat ddng cho tai phan tu phat 

ttien, da dang hda hinh thiic giai quyet 

ttanh chap, sdm ket thiic viec tranh chap 

gdp phan thuc day nen kinh te tang trudng 

thi van de thdi hieu ndi chung, thdi hidu 

khdi kien, thdi hieu yeu cau giai quyet vy 

viec dan sy thugc phap luat td tyng hay 

phap luat ndi dung la van de cd y nghia 

thyc tien. 

Xac dinh thdi hieu khdi kien la phap 

luat td tyng hay phap luat npi dung se dan 

den nhirng hau qua khac nhau trong hoat 

ddng tai phan. Vi dy, khi xac dinh thdi 

hieu khdi kien la quan he td tung, viec 

Hpi dong Trgng tai xac dinh sai thdi hieu 

khdi kien se la co sd de Tda an huy phan 

quyet trgng tai, hoac khdng cdng nhan va 

cho thi hanh phan quyet ttgng tai nude 

ngoai. Ngugc lai, neu coi thdi hieu khdi 

kien thugc luat ndi dung thi nhiing sai lam 

do, neu mdt ben neu ra lam can cii cho 

viec khdng cdng nhan va cho thi hanh 

phan quyet ttpng tai nude ngoai, Tda an 

can cir vao khoan 4 Dilu 458 BLTTDS 
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nam 2015 de bac yeu cau duong su, cong 

nhan va cho thi hanh phan quylt trgng tai 

nude ngoai. Ddi vdi phan quylt trgng tai 

trong nude thi cac Toa an can cii vao 

khoan 4 Dieu 71 Luat ttgng tai thuang 

mai nam 2010 de khong hiiy phan quylt 

trgng tai ma bac yeu cau cua duong sy. 

Nhu vay, viec xac dinh thdi hieu khdi 

kien thuoc phap luat td tung hay phap luat 

ndi dung dan den huy hay khdng huy phan 

quyet ttpng tai, cdng nhan hay khdng cdng 

nhan phan quyet ttpng tai nude ngoai 

khdng chi anh hudng nghiem ttgng din 

quyen, Igi ich cac ben, ma cdn anh hudng 

den uy tin cua nen tu phap (bdi Tda an 

nude ngoai khdng hiiy phan quyet hoac 

khdng cdng nhan phan quyet trpng tai 

nude ngoai vi ly do nay), anh hudng den su 

phat trien cua phuang thirc giai quyet ttanh 

chap ngoai Tda an ma hien nay chii truong 

cua Dang, Chinh phu dang nd lye phat 

trien, nen viec nghien ciiu xac dinh thdi 

hieu khdi kien thugc luat ndi dung hay luat 

hinh thiic vira cd y nghia ly luan, vua cd y 

nghia thyc tien. 

2. Xac djnh thdi hieu khoi kien thuoc 

quan he phap luat to tung hay phap 

luat noi dung 

Cd y kien cho rang, thdi hieu ndi 

chung, thdi hieu khdi kien ndi rieng deu 

thugc luat ndi dung. Ngugc lai, cd y kien 

cho rang van de thdi ban, thdi hieu hudng 

quyen dan sy, mien trir nghia vu dan sy 

thugc phap luat ndi dung, con van de thdi 

hieu khdi kien thugc quan he td tung. Sy 

khac nhau xuat phat tir each tiep can van 

de thdi hieu khac nhau, cd the khai quat 

cac y kien nay nhu sau: 

Y kien thie nhdt, nhirng ngudi tiep can 

dudi gdc nhin hau qua cua viec khdi kiSn 
thi cho ring, thdi hieu khdi kien thuoc 
pham vi cua td tyng, dya tten hai co sd: 

- v l mat ly luan: Thdi hieu khdi kien la 
mdi quan he giua ngudi nop dan khdi kien 
va Tda an cd thim quyen, day la mdt quan 
he td tyng nen khi hit thdi hieu khdi kien 
thi ngudi khdi kien mi t quyin khdi kien, 
nlu da thy ly thi Tda an se dinh chi giai 
quylt, din din cham diit quan he td tung. 

- v l CO sd phap ly: Trong BLTTDS cd 
quy dinh v l thdi hieu khdi kien, khi het 
thdi hieu khdi kien thi ngudi khdi kien 
mat quyen khdi kien, do la can cii cho 
viec Tda an tta lai don khdi kien, dinh chi 
giai quyet vy an khi het thdi hieu khdi 
kien. Nhiing quy dinh v l thdi hieu khdi 
kien trong BLTTDS la co sd phap ly cho 
viec xac dinh thdi hieu khdi kien la quan 
he td tung, thugc luat td tung dieu chinh. 

Ykien thu hai ciing la y kien cua tac gia, 
tiep can thdi hieu ndi chung, thdi hieu khdi 
kien, thdi hieu yeu cau ndi rieng dudi gdc 
do quyen dan su (bao gdm quyen bao v& 
Igi ich cua minh khi bi xam pham va 
quyen, nghia vy cac ben ttong quan he dan 
sy), tir quan he phap luat dan sy nay mdi 
xac dinh thdi diem tinh thdi hieu khdi kien. 
Do do, phai xac dinh thdi hieu khdi kien 
thugc phap luat ndi dung, do luat ndi dung 
dieu chinh; khi thdi han cua thdi hieu ket 
thuc la xuat hien mdt sy kien phap ly, ca sd 
phat sinh quan he dan sy ma khdng thugc 
quan he td tyng dan sy, bdi le: 

- Ve mat ly luan: 
Mgt la, quan he phap luat la mdt dang 

quan he xa hdi bi dieu chinh bdi dao diic, 
tyc le, tap quan hay tin ngudng..., tuy 
nhien, mgt quan he xa hpi da dugc phap 
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luat hoa thi quan he do mang tinh phap ly. 
Do do, quan he phap luat chinh la hinh 
thiic phap ly cua quan he xa hdi. Dudi gdc 
dp quyen noi chung cua chu the ttong 
quan he dan sy thi quyen bao ve quyen 
dan sy cua minh, su dung phuang thiic 
bao ve nao de bao ve quyen dan sy (ty bao 
ve hay yeu cau ca quan cd tham quyen 
nao bao ve) trudc tien la mpt quySn dan 
sy (quyen ty do lya chgn, quyin dinh 
doat) dugc quy dinh ttong hien phap 
(ttong cac quy dinh ve quyen con ngudi, 
quyen cdng dan), ttong BLDS va nhieu 
van ban phap luat khac; sau dd tren ca sd 
cua quyen dan sy mdi cd the lam phat 
sinh quan he td tyng nham thyc hien 
quyen tai phan, quyen luc nha nude bao 
ve quyen dan sy cua cong dan. 

Thdi hieu ndi chung, thdi hieu khdi 
kien ndi rieng ty nd khdng lam phat sinh 
quan he td tung dan sy, khdng la san 
pham ciia quan he td tyng nhung thdi 
hieu, thdi hieu khdi kien lai la ca sd phat 
sinh quan he dan sy, quyen hoac nghia vu 
dan sy... Bdi le, khi thdi ban ciia thdi hieu 
ket thiic, du dd la loai thdi hieu nao ciing 
se lam phat sinh mdt su kien phap ly. 

Vay sy kien phap ly la gi? Sir kien phap 
ly la mdt khai niem phap ly ham chiia tinh 
da dang ttong bieu hien, nhung cd the khai 
quat ngan gpn la: "Su kien phap ly phai la 
mdt su kien cd that ttong thuc te, nhung 
mpt sy kien cd that chi cd the ttd thanh sy 
kien phap ly khi dugc phap luat quy dinh 
ma ttd thanh co sd lam nay sinh quan he 
phap luat"'- Thdi hieu hudng quyin dan 

1. Tir diSn luat hgc, Nxb. Tvr dien bich khoa, Nxb. 
Tu phap, 2006, tr. 680. 

sy, thdi hieu mien trir nghia vy dan sy 
hay thdi hieu khdi kien hoan toan dap 
ling ndi ham khai niem ndi tren ve "sy 
kien phap ly". 

Vi dy: Theo Dilu 236 BLDS nam 2015 
thi mpt ngudi chiem hihi ngay tinh, lien 
tyc, cdng khai ttong 10 nam mgt dgng san 
(khdng phai dang ky) va ttong khoang thdi 
gian nay khdng xuit hien cac sy kiSn bat 
dau lai thdi hidu, thdi gian khdng tinh vao 
thdi hieu thi ngudi chiem hiiu do dugc 
phap luat cdng nhan la chu sd hiiu ddi vdi 
tai san ma minh dang chiem hiiu (mac 
nhien thira nhan tu each chu sd hiiu tai thdi 
diem ket thiic thdi han cua thdi hieu). Neu 
ngudi chiem hiru ban tai san do cho ngudi 
khac thi hgp ddng mua ban la hgp phap, 
dugc cdng nhan. Gia su ngudi nguyen la 
chu sd hiiu khdi kien ddi lai tai san sau thdi 
han 10 nam, hay chu sd hiiu khdi kien sau 
khi da xuat hien thdi hieu hudng quyen 
dan sy vdi ndi dung yeu cau co quan tai 
phan hiiy hgp ddng mua ban, ddi lai tai san 
till se bi bac yeu cau, do ngudi chiem hiiu 
ngay tinh dugc phap luat cdng nhan da la 
chu sd hun tai san nay theo thdi hieu 
hudng quyen dan sy tai thdi diem ket thiic 
thdi han cua thdi hieu. 

Ddi vdi di san thira ke, neu het thdi 
hieu khdi kien thi di san thugc ve ngudi 
thira ke dang chiem huu di san do, hoac di 
san thugc quyen sd huu cua ngudi dang 
chiem hiru theo Dieu 236 BLDS nam 
2015; trudng hgp khdng cd ngudi thira ke 
nao chiem huu di san tai thdi diem het 
thdi hieu hoac tuy cd ngudi dang chiem 
hiru di san (nhung hg khdng phai ngudi 
thira ke) khdng dap iing cac dieu kien tai 
Dilu 236 BLDS nam 2015 thi di san 
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thugc ve nha nudc^. 
Hai Id. thdi ban, thdi hieu la mdt phan 

khdng the tach rdi trong quan he dan sy. 
Trong mdi quan he giua thdi ban va thdi 
hieu thi thdi hieu chi la mdt thdi han do 
BLDS quy dinh, thdi han cd thi hinh 
thanh tir sy thda thuan ciia cac ben, ciing 
cd the do phap luat quy dinh. Tuy nhien, 
ddi vdi thdi ban cua thdi hieu phai do 
phap luat quy dinh, trong dd khdng chi cd 
thdi hieu khdi kien ma cdn cd nhieu loai 
thdi hieu khac nhau, thdi hieu khdi kien 
chi la mgt loai cua thdi hieu dugc quy 
dinh cho nhirng loai quan he dan su cu the 
vdi nhiing thdi hieu dugc xac dinh trong 
luat npi dung. 

Ba la, xac dinh thdi hieu khdi kien cdn 
hay het trudc tien phai xac dinh cd tdn tai 
quan he phap luat dan sy dd hay khdng, 
thdi diem vi pham va thdi diem chu the 
trong quan he dan sy biet quyen, Igi ich 
cua minh ttong quan he dan sy dd bi vi 
pham la ca sd tinh thdi diem bat dau va 
ket thiic cua thdi hieu khdi kien vdi chinh 
quan he dan sy cd ttanh chap do. 

Cung giong nhu cac loai thdi hieu 
khac, khi thdi hieu khdi kien xuat hien 
(tiic cd mdt su kien phap ly da dien ra) se 
la ca sd phat sinh mdt quan he dan sy. 
Trong trudng hgp het thdi hieu khdi kien 
ma ben cd quyen yeu cau ca quan cd tham 
quyen bao ve quyen Igi cua minh, ben cd 
nghia vy nlu khdng mudn thyc hien nghia 
vy se can cir vao cac quy dinh cua phap 
luat dan sy ve thdi hieu (thdi hieu ddi vdi 
quan he dang tranh chap) de xac dinh rang 
khi kit thiic thdi ban thugc thdi hieu khdi 

2. 0ieu 623 BLDS nam 2015. 

kien thi ca quan tai phan khdng dugc xem 
xet ndi dung quan he, khdng dugc chap 
nhan quyen dan sy cua ben khdi kien. 
Dieu dd ciing cd nghia la ben cd nghia vy 
khdng phai thuc hien nghia vu trong quan 
he dan sy dd, cho thay hau qua ciia het 
thdi hieu khdi kien cung tuang ty nhu 
thdi hieu mien trir nghia vy dan su. 

Bdn Id, nhiing van de chung ve thdi ban, 
thdi hieu, cac loai thdi hieu deu dugc quy 
dinh cu thi, ro rang ttong luat ndi dung. 
Mdt quan he ma phap luat co hay khdng 
quy dinh vl thdi hieu khdi kien, quy dinh 
vl thdi ban khdi kien bao lau xuat phat tir 
chinh ban chat quan he phap luat ngi dung, 
tinh chat cua quan he phap luat do (bao 
gdm ca yeu td kinh te, xa hdi, tam ly, nhu 
cau on dinh quan he...), chii khdng phai 
xuat phat hinh thanh tir quan he td tyng. 

Ve CO sd phap ly cua thdi hieu: 
Loai thdi hieu thir nhat la thdi hieu 

hudng quyen dan su (da neu trong vi du 
tren) dugc quy dinh tai cac dieu: 255, 
247, 248, 249, 250, 251, 252 BLDS nam 
1995; cac dilu: 247, 239, 240, 241, 242, 
243, 244 BLDS nam 2005; cac dilu: 236, 
228, 229, 230, 231, 232, 233, khoan 1 
Dilu 623 BLDS nam 2015. 

Loai thdi hieu thii hai la thdi hieu 
mien trir nghia vy dan sy dugc quy dinh 
tai Dieu 30 Luat thi hanh an dan sy nam 
2008, siia ddi, bd sung nam 2014... 

Loai thdi hieu thir ba la thdi hieu xac 
dinh giao dich dan su vd hieu tuang ddi 
(bi han che thdi gian yeu cau tuyen bd 
giao dich vd hieu) dugc quy dinh tai cac 
dilu: 140,141,142, 143 BLDS nam 1995; 
cac dilu: 130, 131, 132, 133, 134 BLDS 
nam 2005; cac dilu: 125, 126, 127, 128, 
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129 BLDS nam 2015. Thdi hieu xac dinh 

giao dich dan sy vd hieu tuyet ddi thi ben 

khdi kien cd quyen khdi kien yeu cau 

tuyen bo giao dich vd hieu khdng hi ban 

che ve thdi gian, dugc quy dinh tai cac 

dilu: 137, 138, 139 BLDS nam 1995; cac 

dilu: 128, 129 BLDS nam 2005 va cac 

dilu: 123, 124 BLDS nam 2015. 

Loai thdi hieu thir tu la thdi hieu khdi 

kien vu an dan sy dugc quy dinh ttong ri t 

nhieu cac van ban phap luat ndi dung, nhu; 

Phap 18nh thira ke, phap lenh hgp ddng dan 

sy, phap lenh hgp ddng kinh t%, cac BLDS 

nam 1995, 2005, 2015 va cac luat chuyen 

nganh. Trong cac luat ndi dung cd quy dinh 

nhieu thdi han cua thdi hieu khac nhau, tiiy 

theo tinh chat quan he phap luat dd ma thdi 

hieu khdi kien cd thdi han tu 06 thang, 01 

nam, 02 nam, 03 nam, 05 nam... nhu Luat 

thuang mai; Luat bao hiem; Luat kham, 

chua benh, Luat hang khdng dan dung; Bg 

luat hang hai; Bd luat lao ddng; thdi hieu 

khdi kien dai nhat la 30 nam dugc quy dinh 

ttong BLDS nam 2015. 

Loai thdi hieu thii nam la thdi hieu yeu 

cau giai quyet viec dan sy. 

Trong cac loai thdi hieu ndi tren, xet ve 

bieu hien thi thdi hieu xac dinh giao dich 

vd hieu tuang ddi hay giao dich vd hieu 

tuyet ddi va thdi hieu khdi kien, thdi hieu 

yeu cau giai quyet viec dan sy cd chung 

ban chat, nd deu thude pham tni thdi hieu 

khdi kien, thdi hieu yeu cau, nhung chi 

khac ve thdi han dugc quyen yeu cau va 

cung cd trudng hgp khac ve hau qua. Vi 

dy, ddi vdi giao dich bi vd hieu tucmg ddi, 

BLDS nam 1995 quy dinh chi cd 01 nam, 

cdn BLDS nam 2005, 2015 quy dinh la 02 

nam de yeu cau tuyen bd giao dich nay vd 

hieu. Sau 01 hay 02 nam ma khdng do ttd 

ngai khach quan, bat kha khang... thi yeu 

cau tuyen bd giao dich dan sy vd hieu se 

khdng dugc chap nhan, cac ben phai thyc 

hien quyen, nghia vu trong giao dich; giao 

dich dd van dugc cdng nhan cd hieu lye 

du khi hai ben xac lap giao dich cd vi 

pham dieu kien cd hieu lye cua giao dich. 

Ddi vdi nhung quan he ma luat quy djnh 

ve thdi hieu khdi kien, vi dy: Thdi hieu 

thiia ke, thdi hieu khdi kien ttong quan he 

hgp ddng mua ban... ma khi het thdi han do 

mdi khdi kien ra co quan cd tham quyen 

thi khdng dugc xem xet ve ngi dung 

quyen, nghTa vu trong quan he do va he 

qua cd the dan den la mdt ben mat quyen 

dan sy, mdt ben khdng phai thyc hien 

nghTa vy dan su ttong quan he da het thdi 

hieu khdi kien neu ben cd nghia vu khdng 

ty giac thyc hien. Ndi each khac, khi thdi 

hieu khdi kien ket thuc, ben cd nghia vu 

khdng bat budc phai thyc hien nghia vy 

dan su ttong quan he dd, do khdng cdn co 

che bao dara quyen, nghTa vy dya tten 

quyen lye rdia nude, chii khdng phai mat 

quyen khdi kien theo diing nghia cua thuat 

ngii phap ly nay. Tac gia se lam ro npi 

dung nay d phan dudi khi de cap ve khia 

canh td tung nham lam ndi bat thdi hieu 

khdi kien thude luat ndi dung. 

Phan tich tten cho thay, khi het thdi hieu 

(thdi hieu mien tni nghia vy dan sy hay thdi 

hieu khdi kien...), ben cd nghTa vy khdng 

phai thyc hien nghTa vy, hau qua ciia viec 

ap dyng thdi hieu la tuong ty nhau. 

Nhung ngudi theo y kien thdi hieu khdi 

kien thugc pham vi td tung van cdng nhan 

thdi hieu hudng quyen dan su, mien trii 

nghTa vy dan su, thdi hieu xac dinh giao 
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dich vd hieu tuang ddi, vd hieu tuyet ddi 

thude phap luat ndi dung, khdng thude 

quan he td tung. Thiet nghT, sy edng nhan 

ndi teen lam cho nhan thiic xac dinh thdi 

hieu khdi kien thugc v l td tyng thiiu siic 

thuyet phyc, tu mau thuin va khdng bao 

dam tinh logic ttong luan dilm cua minh. 

Xem xet thdi hieu khdi kien dudi hai 

gdc rdiin v l luat hinh thiic va luat ndi 

dung thi theo quy dinh cua BLDS, ngudi 

cd quyen dan sy bao ve quyen, Igi ich hgp 

phap cua minh khdi sy xam pham bang 

nhieu hinh thitc, bao gdm: Quyin ty bao 

ve, yeu cau ca quan, td chiic cd tham 

quyen bao ve, yeu cau co quan tai phan 

bao ve (tai phan cdng - Tda an, tai phan tu 

- Trgng tai thuong mai). 

Quyen ty bao ve hay yeu cau va thyc 

hien quyen yeu cau co quan nha nude cd 

tham quyen (co quan tu phap hay ca quan 

hanh chinh) bao ve quyen va Igi ich hi xam 

pham la mdt quyen dan su thude quan he 

dan su dugc quy dinh tai Dieu 2, Dieu 3 va 

Muc 2 Chuang XI Phin thii hai BLDS 

nam 2015. Do dd, khi ngudi cd quyen, Igi 

ich bi xam pham thyc hien quyen yeu cau 

ca quan tai phan bao v§ quyen, loi ich cua 

minh (nhu yeu cau Tda an) bang hinh thiic 

vilt dan, giri don khdi kien va ca quan tai 

phan tiip nhan dan khdi kien, vao sd nhan 

don, till tiieo BLTTDS nam 2015 cung 

chua phat sinh, chua hinh thanh quan he td 

tung dan sy, mdi chi hinh thanh quan he 

hanh chinh tu phap. 

Do do, khi dan khdi kien, dan yeu cau 

dugc gui den Tda an thi Tda an phai tiep 

nhan va vao sd nhan don. Ciing theo 

BLTTDS nam 2015, Tda an khdng dugc tu 

chdi nhan don khdi kien thugc tham quyen 

cua Tda an noi tiep nhan dan. Ndi each 
khac, khi loai viec thuoc tham quyen Tda 
an, dan khdi kien dugc gui den diing Tda 
an cd tham quyen (tham quyen theo cap 
Tda an, tham quyen theo lanh thd hoac 
tham quyen theo sy lua chpn cua nguyen 
dan, ngudi yeu cau) thi Tda an phai tiep 
nhan don va vao sd nhan don. Tuy theo 
each tbiic td chiic cdng viec ma Tda an da 
nhan don phai thuc hien cac boat ddng 
theo Dilu 191 BLTTDS nam 2015 (thii tyc 
nhan va xu ly don khdi kien). Xet ve ban 
chat, thu tyc nay thude pham vi, thu tyc 
quan he hanh chinh tu phap, chua phai la 
thu tuc td tung dan su. Quan he td tyng dan 
su chi chinh thiic dugc xac lap giua cac 
chii the tham gia ttong qua trinh giai quyet 
vy an tir khi Tda an thy ly vy an, dieu dd 
dugc the hien d cac quy dinh ve thdi ban 
giai quyet vy an, cung hang loat hoat dgng 
td tung nhu: Lap hd so, xac dinh tu each 
duong sy, ngudi tham gia td tyng khac, xac 
dinh quan he phap luat teanh chap, xac 
minh, thu thap tai lieu, chiing cii theo quy 
dinh cua BLTTDS, lam ro nhung tinh tiet 
khach quan ciia vu an, td chirc phien hgp 
kiem tra viec giao nop, tiep can, cdng khai 
chiing cii, hda giai, ra cac quyet dinh (tam 
dinh chi, dinh chi giai quyet vy an, cdng 
nhan thda thuan cua cac duong sy, dua vu 
an ra xet xu). 

Het thdi hieu khdi kien, thdi hieu yeu 
cau thugc quan he phap luat ndi dung nen 
tai khoan 2 Di lu 149 BLDS nam 2015 
quy dinh rat hgp ly, diing vdi nguyen tac 
dat ra trong BLDS la chi xem xet cdn hay 
het thdi hieu khi cd duang sy yeu cau, 
dya tren quyen ty quyet ttong quan he dan 
sy. Khi viec khdi kien da dugc Tda an thy 
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ly thi cac ben tham gia vao quan he to 

tung dan su co quyin nhu quy dinh tai 

khoan 2 Di lu 149 BLDS nam 2015, 

nhung ngudi dugc hudng Igi tii vi^c ap 

dyng thdi hieu khdng dugc tu chdi ap 

dyng thdi hi§u nhim myc dich ttdn tranh 

thuc hien nghia vy. Quy dinh tai Dieu 149 

BLDS nam 2015 cho chimg ta thay ro hon 

thdi hieu khdi kien khdng la ca sd hinh 

thanh quan he td tung ma la mdt quyen 

dan sy thugc quan he phap luat dan sy, do 

luat dan sy dieu chinh. 

O bai viet "Huy phan quyet trgng tai, 

thyc ttang va hudng ap dung thdng nhat" 

ciia Phd Giao su, Tien sT Dd Van Dai 

ttong tap tai lieu Hdi thao ttao ddi kinh 

nghiem giiia Tda kinh te thanh phd Hd 

Chi Minh, Ha Ndi va Trung tam Trpng tai 

VIAC vao ngay 17/5/2019 cung cho rang: 

"Thdi hieu khdi kien... la van de ve ngi 

dung ttanh chap,... Bdi le: 

Thic nhdt, tai Dilu 671 BLDS nam 

2015 quy dinh: "Thdi hieu ddi vdi quan 

he dan sy cd yeu td nude ngoai dugc xac 

dinh theo phap luat ap dung ddi vdi quan 

he dan su dd". Quy dinh nay cho thay, 

thdi hieu, trong do cd thdi hiSu khdi kien 

la van de gan lien vdi ndi dung quan he 

nen chiu su dieu chinh ciia phap luat dieu 

chinh quan he (khdng chiu sy dieu chinh 

ciia phap luat td tung). 

Thic hai, theo quy dinh tai khoan 2 

Di lu 149 BLDS nam 2015 thi "Tda an chi 

ap dung quy dinh ve thdi hieu theo yeu 

cau ap dyng thdi hieu cua mdt ben hoac 

cac ben vdi dieu kien yeu cau nay phai 

dugc dua ra trudc khi Tda an cap so tham 

ra ban an, quyet dinh giai quyet vy, viec". 

Quy dinh nay cho thiy thdi hieu la vin d l 

thupc quyen dinh doat ciia cac ben ma Toa 

an khdng ty dugc ap dyng nen thdi hi^u, 

ttong do cd thdi hieu khdi kien, la van de 

thugc ve ndi dung quan he ma khdng la 

van de thupc ve to tyng (neu la van de 

thude ve td tung thi cac ben khdng dugc 

quyen dinh doat va thugc pham vi ty chii 

cua CO quan tai phan). 

Thic ba, theo khoan 1 Dieu 184 

BLTTDS nam 2015 thi "thdi hieu khdi 

kien, thdi hieu yeu cau giai quyet viec dan 

su dugc thyc hien theo quy dinh ciia 

BLDS". Quy dinh nay cho thay, phap luat 

to tung dan sy khdng diSu chinh van de 

thdi hieu nua ma de van de nay cho phap 

luat dan sy (phap luat ndi dung) dieu 

chinh. Ndi dung nay cho thay cac nha lap 

phap da theo hudng van de thdi hieu, ttong 

do cd thdi hieu khdi kien khdng thupc ve 

td tyng ma thugc ndi dung ttanh chap. 

3. Mdt sd k i ln nghi 

Thic nhdt, thdi hieu khdi kien la quy 

dinh danh cho nhiing quan he phap luat 

dan sy cy the, duoc "ra ddi" tir chinh quan 

he phap luat dan sy, chir khdng phai tir 

quan he td tung, khdng phai la mdt thii tyc 

td tung, do dd, de tranh tning lap, gay 

nham lan trong nhan thiic, tac gia kien 

nghi khi sira ddi, bd sung BLTTDS nam 

2015, khdng nen quy dinh thdi hieu khdi 

kien ttong luat nay, dii chi quy dinh vien 

dan. Khi duong sy mudn ap dyng ve thdi 

hieu, phan ddi viec ap dyng thdi hieu ndi 

chung, thdi hieu khdi kien ndi rieng thi 

duong nhien phai xem xet va chi ra quan 

he dang tranh chap cd thdi hieu, thdi hieu 

khdi kien, bat dau lai thdi hieu khdi kien, 

tinh lien tuc cua viec chiem hiiu dugc quy 

dinh nhu the nao... (hien nay deu quy dinh 
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ttong luat ndi dung, viec quy dinh dd la 

phu hgp va diing vdi ban chit dan sy cua 

thdi hieu, thdi h i |u khdi kien) va Tda an 

phai tren ca sd cac quy dinh v l thdi hieu 

khdi kien trong luat ndi dung va tai lieu, 

chiing cii da dugc xuat trinh d l quylt dinh 

v l v in d l thdi hieu, thdi hieu hudng 

quyen, thdi hieu khdi kien..., do cac 

duang sy d^t ra trong vu, viec dan sy. 

Thu hai, bd can cu dinh chi vy an quy 

dinh tai di lm e khoan 1 Dilu 217 BLTTDS 

nam 2015. Trong BLTTDS nam 2015 

khdng nen quy dinh can cii dinh chi la hit 

thdi hieu khdi ki8n de bao dam tinh nhit 

quan ttong phan quyet ciia co quan tai 

phdn khi xem xet v l van d l thdi hieu. Bdi 

le, cac trudng hgp ve thdi hieu khac, vi du: 

Ddi vdi Dieu 236 va khoan 1 Dilu 132 

BLDS nam 2015 thi BLTTDS nam 2015 

khdng quy dinh can cir dinh chi giai quylt 

vy an, tten thuc te gap trudng hgp nay Tda 

an da bac yeu cau cua duong sy. 

Thu: ba, tai khoan 3, khoan 4 Dilu 159 

BLTTDS nam 2004, siia ddi, bd sung nam 

2011 cd mdt quy dinh "quet" la: "3 . Thdi 

hieu khdi kien vy an dan su dugc thuc hien 

theo quy dinh cua phap luat. Trudng hpp 

phap luat khdng quy dinh ve thdi hieu khdi 

kien vu an dan su tlii thyc hien nhu sau: 

b) Tranh chap khdng thugc tnrdng hgp 

quy dinh tai diem a khoan nay thi thdi 

hieu khdi kien vu an dan su la hai nam, ke 

tir ngay... 

4. Thdi hieu yeu cau giai quyet viec 

dan sy dugc thyc hien theo quy dinh cua 

phap luat- Trudng hgp phap luat khdng cd 

quy dinh ve thdi hieu yeu cau thi thdi hieu 

yeu cau de Toa an giai quyet viec dan sy 

la mdt nam, ke tii ngay... 

Vdi quy dirih tten, trudng hgp mpt quan 
he phap luat dan sy nao dd ma BLDS, Bd 
luat lao ddng, Bg luat hang hai va cac van 
ban luat khac khdng quy dinh thdi hieu thi 
thdi hieu khdi kien vu an, thdi hieu yeu ciu 
giai quyet viec dan sy se theo quy dinh tai 
khoan 3 va khoan 4 Dilu 159 BLTTDS 
nam 2004, sita ddi, bd sung nam 2011. 

Tuy nhien, BLTTDS nam 2015 da bd 
quy dinh "quet" ndi tten ve thdi hieu khdi 
kien, thdi hieu yeu cau ma chi quy dinh 
vien dan ve ap dung thdi hieu khdi kien 
trong BLDS nam 2015. Trong khi BLDS 
nam 2015 chi quy dinh tiidi hieu khdi kien 
ddi vdi mgt sd quan he dan sy (quan he 
thua ke, quan he hgp ddng, bdi thudng 
thiet hai ngoai hgp ddng, yeu cau tuyen bd 
giao dich vd hieu), mdt sd luat chuyen 
nganh cd quy dinh ve thdi hieu, nhung 
khdng phai tat ca cac quan he dan sy, kinh 
te... deu da quy dinh ve thdi hieu khdi 
kien. Hien nay, thdi hieu yeu cau giai 
quyet viec dan sy hau nhu khdng cd luat 
nao quy dinh. 

Vi vay, theo tac gia, khi sira ddi, bd 
sung BLDS nam 2015 nen cd mpt quy 
dinh "quet" ve thdi hieu khdi kien, thdi 
hieu yeu cau tuang ty nhu da dugc quy 
dinh ttong BLTTDS nam 2004, sua ddi, 
bd sung nam 2011 de bao dam cac quan he 
dan sy deu co thdi hieu khdi kiSn, thdi 
hieu yeu cau giai quyet vy viec dan sy, trir 
nhiing quan he phap luat khdng ap dung 
thdi hieu. Ddng thdi, de bao dam tinh nhat 
quan va ddng bd, can ra soat, bd sung 
nhiing trudng hgp khdng ap dyng thdi 
hieu khdi kien, thdi hieu yeu cau vao Dieu 
155 BLDS nam 2015 hoac luat khac .a 
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