
THVC TIEN - KINH NGHIEM 

MpTSOYKllNVEVIECXULY 
TOI PHAM VI PHAM QUY DINH Vl 

THAM GIA GIAO THONG D U 6 N G BO 
NGUYEN THANH THONG* 

Hien nay, cdc ca quan tien hanh ti tyng vin cdn nhan thuc khac 
nhau khi xu ly tgi pham vi ph^m quy dinh vl tham gia giao thdng 
dudng bd, dac bî t la ddi vdi cac vu an cd tinh tiit **gay h^u qua nghiem 
trgng". Bai viet n§u cac y kien khac nhau ve v^n di nay; tur dd, kien 
nghj cor quan cd tham quyen sdm ban hanh van ban hudng din de 
thong nhat nhan thuc Idii dp dung trong thyc tî n. 

Tie khoa: Viphgm quy dinh ve tham gia giao thong duang bg; gdy hau qud 
nghiem trgng. 
Nhdn bdi: 21/6/2019; bien tap xong: 08/7/2019; duyet bdi: 18/7/2019. 

Trong thuc tien dp dung phdp ludt xir ly 
hdnh vi cua ngudi vi pham quy dinh ve 
tham gia giao thdng dudng bd, cu the la vdi 
ngudi pham Tgi vi pham quy dinh ve dieu 
khien phuong tien giao thdng dudng bd 
theo Bd luat Hmh su (BLHS) nam 1999, 
sira ddi, bd sung nam 2009 (BLHS nam 
1999) vira bdo dam diing phdp ludt, vira bdo 
ddm chinh sach hinh sy "cd lgi cho ngudi 
pham tdi" theo BLHS nam 2015, sira ddi, 
bd sung nam 2017 (BLHS nam 2015) cdn 
nhieu y kien khac nhau. Dudi day, chiing tdi 
neu vu an cu the de lam rd hon van de nay. 

Ngay 21/5/2017, Nguyen Van D diiu 
khien xe md td tham gia giao thdng dudng 
bd, Idn frdi dudng, gdy tai nan, hau qua lam 
01 ngudi chet vd 01 ngudi cd ty le tdn 

thuang ca the do thuong tich gay nen la 
66%, ndng dp cdn do dugc cua D tai thdi 
diim vi pham la 0,670 miligam/1 lit khi thd. 
Ngay 25/3/2019, D bi Vien kiim sdt tiny td 
ve Tgi vi pham quy dinh ve dieu khien 
phuang tien giao thdng dudng bd vdi tinh 
tiet tang nang ttdch nhiem hinh sy la "ttong 
tmh frang cd sir dung rugu, bia ma frong 
mdu hoac hoi thd cd ndng do cdn vugt qud 
muc quy dinh" theo diem b khodn 2 Dieu 
202 BLHS nam 1999. 

Tuy nhien, cd y kiin cho r^g, truy td D 
vi Tgi vi pham quy dinh vi diiu khiin 

* Thac sT, Vien kiem sat quSn sir Khu vu'c 92, 

ffuc thude Vien kiem sat quSn si/ quan khu 9. 
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phuong tien giao thong duong bo theo diSm 
b khoan 2 Dik 202 BLHS nam 1999 la 
chua cUnh xac, chua iky du voi tinh chat 
ciia hanh vi pham toi. Theo do, Vien kiem 
sat da bo sot tinh tiet "gay hau qua r4t 
nghiem trpng" quy diuh tgi diem d khoan 2 
E)i6u 202 BLHS nam 1999. Nhu vay, viec 
truy t6 cua Vien Idem sat la khong dung quy 
4ii]h cua BLHS nam 1999 va van ban 
huong dSn thi hanh cua cac ca quan tu phap 
ttung uong, cu the: 

Ykien thu nhdt cho rdng: Hanh vi pham 
tgi cua D gay hau qua lam 01 ngucri chet, 01 
nguoi CO ty le ton thuong co the do thuang 
tich gay nen la 66%; nong dp con cua D la 
0,670 miligam/l Ut khi tha. Nhu vay, can cii 
vao Nghi quyk s6 02/2003/NQ-HDTP ngay 
17/4/2003 cua Hpi dong Tham phan Toa an 
nhan dan tdi cao huong din ap dung mpt so 
quy dinh cua BLHS va Thong tu lien tich so 
09/2013/TTLT-BCA-BQP-BTP 
VKSNDTC-TANDTC (Thong tu hen tich 
s6 09/2013) ngay 28/8/2013 cua Bp Cong 
an. Bo Quoc phong. Bo Tu phap, Vien kiem 
sat nhan dan toi cao, Toa an nhan dan toi 
cao huong dan ap dung mot so quy dinh tai 
Chuong XIX cua BLHS vi cac tpi xam 
pham tiit tu, an toan giao thong thi truang 
hop nay, ngoai viec truy t6 D theo diSm b 
lihoan 2 DiSu 202, ciin phai truy t6 D pham 
them tmh tiet "gdy hau qud rdt nghiem 
Ironf theo diSm d khoan 2 DiSu 202 BLHS 
nam 1999 va ap dvmg dilm d khoan 2 DiSu 
2 Nghi quy6t s6 41/20I7/QH14 ngay 
20/6/2017 cua Qu6c hpi vk viec thi hanh 
BLHS s6 100/2015/QH13 da dugc sua d6i, 
bo sung mpt s6 diSu theo Luat s6 
12Q0I7/QH14 (Nghi quySt s6 41/2017): 
Cac tmh tiet "gdy hau qud nghiem trpng ", 
giy hau qud rat nghiem trgng", "gdy hau 

qw tac bift nghiem tron^'... ciia BLHS 
nam 1999 da duoc ap dung dS khai t6 bi can 

b r̂oc 0 gio 00 phut ngay 01/01/2018 thi vin 
ap diuig quy dinh ciia BLHS nam 1999 dS 
khcri 16, diSu tra, ttuy t6, xet xir, tni trucmg 
hotp quy dinh tai diSm d khoan 2 Diiu nay". 
Dong thai, cung khong dupe vien din ca 
BLHS nam 1999 va BLHS nam 2015 dS xii 
ly D, ma chi dupe ap dung DiSu 202 BLHS 
nam 1999 va cac tinh tiat giam nhe trach 
nhiem hmh su, cac van ban huong din thi 
hanh BLHS nam 1999. Cu thi nhu sau: 

+ Theo huang dan tai diim b khoan 2 
Diiu 2 Thong hi lien tich s6 09/2013 thi 
truong hpp "gay hau qua rat nghiem trpng" 
quy dinh tai diem d khoan 2 Diiu 202 
BLHS nam 1999 duac hiiu la: Lam chit 
mpt nguoi va gay tpn hai cho sue khoe cua 
mpt den hai nguai vai ty le thucmg tat cua 
moi nguai tir 31% tra len. 

+ Can ap dung diem d khoan 2 Dieu 2 
Nghi quyet so 41/2017. Theo do: "Cac tinh 
tiet "gay hau qua nghiem trpng", "gay hau 
qua rat nghiem trpng", "gay hau qua dac 
biet nghiem trpng"... ciia BLHS nam 
1999 da duac ap dung de khai ti bi can 
n^ac 0 gid 00 phiit ngay 01/01/2018 thi van 
ap dung quy dinh cua BLHS nam 1999 di 
khai ti, diiu tra, taiy ti, xet xu, ml ttuang 
hpp quy dinh tai diem d khoan 2 Dieu nay". 

+ Khi huy ti D, chi duac ap dung BLHS 
nam 1999; khong dupe vien din ca BLHS 
nam 2015. Vi hien tai phap luat hinh su va 
cac ca quan tu phap trung uong khong co 
van ban huong din khi xir ly, giai quyit mpt 
tpi pham ap dung ca hai BLHS. Nen khi 
tmy ti D phai ap dung diem d khoan 2 Dieu 
202 BLHS nam 1999, khong dupe ap dung 
BLHS nam 2015 di khong huy to tinh tiet 
"gay hau qua nghiem trpng". Neu ap dung 
hai BLHS di xu ly D la vi pham phap luat. 

Tom lai, y kiin thii nhit cho rang, khi 
truy ti D cin ap dung diim b khoan 2 Dieu 
2 Thong nr lien tich si 09/2013 va diem d 
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khodn 2 Diiu 2 Nghi quyit s i 41/2017 di 
xu ly D theo diim b, diim d khodn 2 Diiu 
202 BLHS nam 1999. 

Y kien thie hai cho rdng: Trong vu dn 
nay, phdi can cu diim h khoan 2 Diiu 2 
Nghi quyit sd 41/2017 d i truy td D theo 
diim b khodn 2 Diiu 202 BLHS nam 1999 
nham xem xet tinh cd lgi cho bi can D, dung 
tinh chdt cua hanh vi pham tgi. 

Diem h khodn 2 Diiu 2 Nghi quyet sd 
41/2017 quy dinh thuc hien khoan 3 Dieu 7 
BLHS nam 2015, theo dd, khodn 3 Diiu 7 
BLHS nam 2015 quy dinh: "Diiu ludt xda 
bd mdt tgi pham, mgt hinh phat, mgt tinh tiet 
tang nang, quy dinh mgt hinh phat nhe hon, 
mdt tinh tiet gidm nhe mdi hoac md rdng 
pham vi ap dung an treo, mien trach nhiem 
hinh su, loai trit trach nhiem binh su, mien 
hinh phat, gidm hinh phat, tha tu trudc thdi 
han cd dieu kien, xda an tich va quy dinh 
khac cd lgi cho ngudi pham tdi, thi dugc dp 
dung ddi vdi hdnh vi pham tgi da thuc hien 
trudc khi diiu ludt dd cd hieu luc thi hanh". 
Trudng hgp nay, hdnh vi pham tgi cua D da 
thda man khoan 3 Diiu 7 BLHS nam 2015. 

Mat khac, Co quan dieu tra khdi td vu dn 
vao ngay 09/3/2018, khdi td bi can va Vien 
kiim sat phe chuan vao ngay 03/01/2019. 
Viec khdi td vu an, khdi td bi can sau ngay 
01/01/2018, Vien kiim sat khdng dp dung 
diim d khodn 2 Diiu 2 Nghi quyit sd 
41/2017, khdng truy td D v i tuih tiit "gay 
hau qud rdt nghiem hrgng". 

Ddi chiiu khoan 2 Diiu 202 BLHS nam 
1999 vdi khoan 2 Diiu 260 BLHS nam 2015 
cho thdy: Tai diim d khodn 2 Diiu 202 
BLHS nam 1999 cd quy dinh tmh tiit tang 
nang dinh khung ffach nhiem hinh su la ''gdy 
hau qud rdt nghiem trgng"; ma theo diem b 
khoan 2 Diiu 2 Thdng tu lien tich so 
09/2013 thi tinh tiit "gdy hau qud rdt nghiem 
trgng" tai khodn 2 Diiu 202 BLHS nam 

1999 la: Lam chet mdt ngudi va gay tdn hai 
cho sue khde cua mdt den hai ngudi vdi ty 
le thuong tat cua mdi ngudi tu 3 1 % trd len. 
Nhung khoan 2 Diiu 260 BLHS nam 2015 
da xda bd tmh tiit tang nang dinh khung 
trdch nhiem hinh su theo diim b khoan 2 
Diiu 2 Thdng tti lien tjch sd 09/2013. 

Hon niia, tinh tiet tang nang trdch nhiem 
hinh su tai diem k khoan 1 Dieu 48 BLHS 
nam 1999 quy dinh "pham tdi gay hau qua 
nghiem trgng, rdt nghiem trgng hoac dac biet 
nghiem trgng"; cdn khoan 1 Dieu 52 BLHS 
nam 2015 khdng quy dinh tinh tiit nay. 

Tdm lai, y kiin thu hai cho rang, khi truy 
td D cdn dp dung diem h khoan 2 Dieu 2 
Nghi quyit sd 41/2017 d i xu ly D theo diim 
b khodn 2 Diiu 202 BLHS nam 1999 nham 
cd lgi cho D theo chinh sdch hinh su mdi. 

Chung tdi ddng tinh vdi y kien thu hai. 
Qua nghien cuu thdy rang, D pham tgi 
trudc 01/01/2018, nhung sau ngay Ludt 
sua ddi, bd sung mgt sd dieu cua BLHS 
nam 2015 cdng bd ngay 03/7/2017 va sau 
ngay 01/01/2018 mdi khdi td, diiu tra, 
truy td ddi vdi D. Do dd, khdng ap dung 
diim d khoan 2 Diiu 202 BLHS nam 
1999 de truy td D la diing quy dinb tai 
di im h khoan 2 Dieu 2 Nghi quyet sd 
41/2017. Tu dd, Vien ki im sdt truy td D 
theo diem b khoan 2 Dieu 202 BLHS nam 
1999 bdo dam dung quy dinh chinh sach 
hinh su mdi cua nha nude ta, nham bao 
dam cd lgi cho bi can D. 

Viec dp dung phap luat hinh su xu ly 
hanh vi vi pham cac quy dinh ve tham gia 
giao giao thdng dudng bd cdn cd nhdn 
thiic khdc nhau. D i cd nhan thuc chung 
trong viec dp dung phap ludt vd viec xu ly 
tdi pham, ngudi pham tgi dugc dung phdp 
ludt, cd tinh thuyit phuc cao, de nghi Lien 
ngdnh tu phap trung uong sdm cd hudng 
dan cu thi ddi vdi trudng hgp nay.G 
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