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BAN VE Xtf LY HANH VI TO CHVC CHO NGtfOI KHAC 
TRON Dl NVOC NGOAI VA XUAT CANH TRAI PHEP 

Lfe VAN DAI* 

Theo tac gid, c^n nhSp T5i tS chuc, mdi gidi cho nguM khdc tr6n 
di nud̂ c ngoai hoac d Isii nude ngoai trai phep vdi Tgi to chuc, moi gidi 
cho ngudi khac xuat canh, nh^p canh ho^c d lai Vi^t Nam trdi phep 
thdnh mot tgi, vi hanh vi "tron di nude ngoai" vd "xuat cdnh trai 
phep" la gi6ng nhau vd Bg luat Hinh sy nam 2015 da quy dinh khung 
hinh phat, tinh tiet dinh khung ciia hai t$i ndy nhu nhau. 

Tie khoa: Bo lugt Hinh su; to chiec cho ngu&i khdc tron di nu&c ngodi; 
xudt cdnh trdi phep. 
Nhdn bdi: 27/8/2019; bien tap xong: 28/8/2019; duyet bdi: 07/9/2019. 

Cimg vdi nhiing van bdn quy pham 
phdp luat ve ITnh vyc qudn ly hanh chinh 
Nha nude ve cu tni, xuat nhap canh, nham 
dam bdo an ninh, ttat ty khu vyc bien gidi, 
Bd ludt Hinh su (BLHS) nam 2015 da cd 
nhieu sira ddi, bd sung hanh vi xam pham 
ttat ty qudn ly hdnh chinh khu vyc bien 
gidi. Theo dd, so vdi vdi BLHS nam 1999, 
BLHS nam 2015 da bd sung mdt sd hanh 
vi, cy the: Td chiic, mdi gidi cho ngudi 
khdc xuat canh trdi phep (Dieu 348); mdi 
gidi cho ngudi khdc ttdn di nude ngodi 
(Diiu 349). Ddng thdi, BLHS nam 2015 
Cling tdch hanh vi cuong ep ngudi khac 
frdn di nude ngoai hoac d lai nude ngoai 
frdi phep thanh mdt tdi ddc lap ddi vdi 
hanh vi td chiic cho ngudi khac ttdn di 
nude ngodi (Diiu 350). 

Cd the ndi, nhijng sira ddi, bd sung nay 
da gdp phan tich cue frong cdng tdc phdng 
ngira, dau franh chong tdi pham. Tuy 
nhien, cho den nay viec dp dung BLHS 
nam 2015 d ITnh vyc nay da ndy sinh nhiiu 
vudng mac, dac biet ddi vdi Tdi td chirc, 
mdi gidi cho ngudi khdc frdn di nude 
ngoai hoac d lai nude ngoai frdi phep 
(Diiu 349), cy thi: 

Thie nhdt, trudc day, BLHS nam 1999, 
sira ddi, bd sung nam 2009 chi quy dinh 
Tpi td chiic, cuong ep ngudi khdc ttdn di 
nude ngoai hoac d lai nude ngoai ttai phep 
(Dieu 275). Do dd, viec khdi td, dieu tta, 

Th^c SI, Giang vien Khoa Luat, Hoc vien 
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truy td, xet xu cua cdc ca quan Co quan cd 
tham quyen tien hdnh td tung ddi vdi ngudi 
cd hanh vi td chuc cho ngudi khac ra khdi 
lanh thd Viet Nam frai phep deu can cii 
theo Dieu luat nay. 

Bd luat Hinh sy nam 2015, ben canh 
Tdi td chiic, mdi gidi cho ngudi khac frdn 
di nude ngoai hoac d lai nude ngoai frdi 
phep, da bd sung tdi danh mdi, dd la Tdi td 
chiic, mdi gidi cho ngudi khdc xudt canh, 
nhap cdnh hoac d lai Viet Nam trdi phep 
(Dieu 348). Tuy nhien, khi xem xet nhiing 
thay ddi ciia BLHS 2015, cd thi ndi hdnh 
vi td chiic cho ngudi khdc ttdn di nude 
ngoai va td chirc cho ngudi khdc xuat canh 
ttdi phep deu la hdnh vi td chiic cho ngudi 
Idiac ra khdi lanh thd Viet Nam ttai phep, 
nen khi dp dung frong thyc tiin khdi td, 
dieu fra, truy td, xet xir thi phdt sinh vudng 
mac, dd la cung la hanh vi td chiic cho 
ngudi khdc ra khdi lanh thd Viet Nam frdi 
phep nhung mdi dia phuang dp dung mdt 
tdi danh khdc nhau. 

Tuy nhien, cho den nay chua cd bat ky 
van ban ndo gidi thich, hudng ddn de phdn 
biet hanh vi "xuat canh frai phep" va "ttdn 
di nude ngoai" nen hien nay cd nhtmg cdch 
hieu khdc nhau: 

Quan diem thu nhdt cho rang; "Xuat 
cdnh ttai phep" la hanh vi ra khdi lanh thd 
Viet Nam ttai phep qua ciia khau, cdn 
"frdn di nude ngoai" la hanh vi ra khdi 
lanh thd Viet Nam khdng qua cira khau'. 
Ndi each khac, diem khdc nhau cua hai tdi 
nay chi nam d hanh vi ra khdi lanh thd Viet 
Nam ttdi phep qua cira khau hay khdng qua 
ciia khdu. 

Quan diem nay dua fren khai niem phdp 

ly "xuat canh" dugc quy dinh ttong cac 
van ban quy pham phdp ludt, nhu: Luat 
nhap canh, xudt cdnh, qud cdnh, cu tni cua 
ngudi nude ngodi tai Viet Nam nam 2014; 
Dy thao Luat xudt canh, nhap canh ciia 
cdng dan Viet Nam nam 2019... Theo dd, 
dya tren quy dinh "xudt cdnh" la viec cdng 
dan Viet Nam hoac ngudi nude ngoai ra 
khdi lanh thd Viet Nam qua cira khdu ciia 
Viet Nam vd "xuat canh ttai phep" la hanh 
vi ra khdi lanh thd Viet Nam trai phep qua 
cira khau cua Viet Nam. 

Quan diem thir hai cho rang, phdn biet 
hdnh vi "xuat canh ttai phep" va "trdn di 
nude ngodi" dua tten ddng co pham tdi, cu 
the: Ngudi cd hanh vi td chirc cho ngudi 
khdc xudt cdnh ttdi phep cd ddng co vy lgi, 
cdn ngudi td chirc cho ngudi khdc ttdn di 
nude ngoai khdng cd ddng co vu Igî . 

Theo khodn 1 Diiu 348 BLHS nam 
2015 quy dinh: "Ngudi nao vi vu lgi ma td 
chiic hoac mdi gidi cho ngudi khdc xuat 
canh... frai phep, thi bi phat tii tir 01 nam 
den 05 nam", frong khi dd, tai khoan 1 
Diiu 349 BLHS nam 2015 thi: "Ngudi nao 
td chiic, mdi gidi cho ngudi khac frdn di 
nude ngodi..., neu Ididng thupc trudng 
hgp quy dinh tai Dieu 120 cua Bg ludt nay, 
thi bi phat tii tir 01 nam den 05 nam". Nhu 
vay, Tdi td chiic, mdi gidi cho ngudi khdc 
xudt cdnh, nhap canh hoac d lai Viet Nam 
trai phep quy dinh ddng ca vu Igi la dau 
hieu bat budc. 

Thu hai, chua cd sy thdng nhdt ve xdc 
dinh thdi diem tdi pham hodn thdnh. 

Tgi pham hodn thanh la trudng hgp 
hanh vi pham tpi thda man ddy du cdc dau 

1 Ho so thuyet minh du thao BLHS nam 2015, s 
d6i, b6 sung nam 2017 ciia Bp Tir Phap. 

2. Y kiSn ciia mpt s6 chuyen gia trong Ban scan thao 
BLHS nam 2015, cua Bo Tu phap, Uy Ban thuong vu 
Quoc hgi, cac co quan tu phap hinh su mot so dia phuong. 
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hieu phap ly dugc md ta frong edu thanh 
tdi pham cy the. Thyc tiin xet xu cac vy dn 
cd hanh vi td chiic cho ngudi khac ttdn di 
nude ngoai, xudt canh frdi phep cho thdy, 
cdn cd nhiing quan diim khac nhau vi thdi 
diem tgi pham hoan thanh, cu thi: 

Quan diem thu nhdt cho rang, viec td 
chiic cho ngudi khac ttdn di nude ngoai; 
xuat cdnh ttai phep hoan thdnh ke tir khi 
ngudi dugc td chiic ttdn dugc di nude 
ngoai, tire la da ra khdi lanh thd Viet Nam. 

Theo quan diem nay, Tdi td chiic, mdi 
gidi cho ngudi khac ttdn di nude ngoai 
hoac d lai nude ngodi trdi phep va Tdi vi 
pham quy dinh ve xuat canh, nhap cdnh 
(Dieu 347 BLHS nam 2015) cd mdi quan 
he chat che vdi nhau. Trong khi do, quan 
diem phd bien hien nay dugc ly luan va 
thyc tien xet xir thira nhdn la: "Neu nhiing 
ngudi ddng pham khdng thyc hien tdi 
pham dugc den citng do nguyen nhan 
khdch quan, thi ngudi thyc hdnh thyc hien 
tdi pham den giai doan nao, hg phai chiu 
frach nhiem hinh sy den dd"^. Theo do, 
ngudi vi pham quy dinh ve xudt canh thyc 
hien tdi pham d giai doan nao thi ngudi td 
chirc cho ngudi khac ttdn di nude ngoai 
thuc hien hanh vi pham tdi d giai doan dd. 
Tir do cho rang, trudng hgp ngudi dugc td 
chiic trdn di nude ngoai chua ra khdi lanh 
thd Viet Nam Id pham tdi chua dat va 
ngudi td chirc cho ngudi khdc ttdn di 
nude ngoai ttong trudng hgp nay chi phdi 
chiu ttdch nhiem hinh su d giai doan 
pham tdi chua dat. 

Nhu vay, quan diem thii nhdt da ddng 
nhat hanh vi vi pham quy dinh ve xuat 
cdnh (Diiu 347 BLHS nam 2015) la hanh 

3. Tnrtmg Dai hpc Luat Ha Npi (2000), Gido trinh 
Luat hmh su VietNam, Nxb. Cong an nhan dan, tr. 143. 

vi ciia ngudi thyc hdnh frong ddng pham; 
cdn hanh vi td chiic cho ngudi khac frdn di 
nude ngodi (Diiu 349 BLHS nam 2015) la 
hanh vi cua ngudi td chiic frong ddng 
pham vd cho rang ngudi thyc hi$n hai hanh 
vi tuong img nay ddng pham vdi nhau. 

Quan diem thu hai cho rang, Tdi td 
chiic, mdi gidi cho ngudi khdc ttdn di 
nude ngodi hoac d lai nude ngodi trai 
phep hodn thdnh ki tir khi ngudi pham tgi 
cd hanh vi td chiic cho ngudi khac ttdn di 
nude ngodi, khdng ke ngudi dugc td chirc 
trdn di nude ngoai da ra khdi lanh thd Vi$t 
Nam hay chua. 

Vi du: Bdn an sd 22/2018/HS-PT, ngay 
19/02/2019 cua Tda an nhdn ddn tmh Bdc 
Giang tuyen P. K. S pham tgi td chiic cho 
ngudi khdc ttdn di nude ngoai. Trong vy 
dn nay, S td chuc cho 19 ngudi vugt bien 
ttai phep sang Tnmg Qudc lao ddng lam 
thue, trong dd, lan thii tu bj cao dua 11 
ngudi sang Trung Qudc, nhung dang fren 
dudng di thi bi phdt hien. Ban an nay xdc 
dinh, hanh vi td chiic dua 11 ngudi sang 
Trung Qudc Idn thii tu thugc trudng bgp tgi 
pham hoan thanh. 

Tac gid ddng tinh vdi quan diem ndy, 
bdi le: Hanh vi td chiic cho ngudi khdc 
ttdn di nude ngodi la hanh vi khach quan 
md td ttong cau thanh tdi pham quy dinh 
tai Diiu 349 BLHS nam 2015. Tdi nay cd 
cau thdnh hinh thiic, thdi diem tdi pham 
hodn thanh ke tir khi ngudi pham tdi cd 
hanh vi td chiic cho ngudi khdc frdn di 
nude ngoai, tiic la chu muu, cam dau, chi 
huy mgi boat ddng nham dua ngudi khac 
trdn ra khdi lanh thd Viet Nam, khdng ke 
ngudi dugc td chiic frdn da ra khdi lanh thd 
Viet Nam hay chua. 

Qua nhung phan tich tren, cd the ndi 
nhirng sua ddi, bd sung ciia BLHS nam 
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2015 lien quan den td chiic cho ngudi 
khdc ttdn di nude ngoai cdn cd bat cap, 
ddn den thyc tien dp dung phap luat ciia 
cdc CO quan tien hanh td tung chua cd sy 
thing nhat. De khac phyc nhung bat cap 
nay, chiing tdi dua ra mdt sd khuyen 
nghj sau: 

Mgt la, can nhap Tdi td chirc, mdi gidi 
cho ngudi khac xuat canh, nhap cdnh hoac 
d lai Viet Nam frai phep (Dieu 348) vdi Tgi 
td chiic, mdi gidi cho ngudi khac ttdn di 
nude ngodi hoac d lai nude ngodi ttai phep 
(Dieu 349) va cd su thay ddi ve mat ky 
thudt lap phdp cho phu hgp. 

Nhu da phan tich d fren, "frdn di nude 
ngoai" va "xuat canh frdi phep" la hai thuat 
ngii tuong ddng vdi nhau, cung Id hdnh vi 
ra khdi lanh thd Viet Nam frdi phep bdt ke 
qua cira khdu hay khdng qua cua khau. Vi 

vdy, viec quy dinh ddng thdi hai hdnh vi 
"xudt cdnh frdi phep" vd "trdn di nude 
ngoai" dan tdi hai cau thanh tdi pham 
gidng nhau dugc quy dinh frong BLHS ma 
khdng cd sy hudng dan dp dung thda ddng 
lam nay sinh nhieu quan diem khdng thdng 
nhat giiia cdc co quan tien hdnh td tung 
hinh su ttong qud trinh khdi td, dieu fra, 
truy td, xet xir. 

Mat khac, thuc ti thi, BLHS nam 2015 
da quy dinh khung hmh phat, tinh tiet dinh 
khung ciing nhu hinh phat bd sung tai Dieu 
348 va Dieu 349 la gidng nhau. 

Hai la, ca quan cd tham quyen cdn cd 
hudng din ve viec xdc dinh thdi diem tdi 
pham hodn thdnh ddi vdi tgi danh nay, tao 
sy thdng nhat ve nhan thiic ddi vdi cdc co 
quan tien hdnh td tung va ngudi tien hdnh 
td tung.n 

BINH LUAN... 
(Tiep theo trang 53 

chi ddi vdi PNTM mdi cd, cdn ddi vdi 
ngudi pham tdi thi du edu ket vdi ai de pham 
tpi Cling la pham tdi cd td chiic. 

- Cd y thyc hien tdi pham den ciing; 
Tinh tiit pham tdi nay hodn toan gidng vdi 
tinh tiet tang nang ttaeh nhiem binh sy ddi 
vdi ngudi pham tdi quy dinh tai diem e 
khodn 1 Diiu 52 BLHS nam 2015. 

- Pham tdi 02 Idn trd len; tdi pham hoac 
tdi pham nguy hiem; lgi dung hoan canh 
chien ttanh, tinh trang khan cap, thien tai, 
dich benh hoac nhiing khd khan dac biet 
khac cua xa hgi de pham tdi gidng vdi tinh 
tiet tang nang trdch nhiem hinh sy quy 
dinh tai cdc diem e, g, h va 1 cua khodn 1 
Diiu 52 BLHS nam 2015. 

- Diing thu doan tinh vi de pham tpi 
hoac nhdm ttdn ttdnh, che giau tdi pham: 
Tinh tiet pham tdi nay cd mdt phdn gidng 
vdi tinh tiet tang nang frdch nhiem hinh su 
ddi vdi ngudi pham tdi quy dinh tai diem 
m khodn 1 Diiu 52 BLHS nam 2015, dd la 
dimg thii doan tinh vi de pham tdi. Tuy 
nhien, chi khac d muc dich viec dung thii 
doan tinh vi la nham ttdn tranh, che gidu 
tgi pham. 

Khdc vdi cdc tinh tiet gidm nhe, ddi vdi 
cac tinh tiet tang nang thi chi tinh tiet nao 
dugc BLHS quy dinh thi Tda an mdi dugc 
dp dung, khdng dugc ty y coi nhiing tinh 
tiit khdc khdng dugc BLHS quy dinh de 
coi la tinh tiit tang nang ddi vdi PNTM 
pham tdi. 

Cac tinh tiet da dugc Bd ludt ndy quy dinh 
la ddu hieu dinh tdi hoac dinh khung hinh 
phat thi khdng dugc coi la tinh tiet tang 
nang nua.CI 
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