
THVC TIEN - KINH NCHIEM 

KHO KHAN, V U 6 N G MAG TRONG PHAT HIEN, 
DIEU TRA CAC TOI PHAM THAM NHUNG 

LE QUANG THANG* 

Trong nhung nam qua, tinh hinh tgi pham tham nhung van di§n 
bien phuc tap, cdng tac dau tranh vdi lo^i toi pham nay van cdn nhilu 
khd khan, vudng m^c. Li&n quan den hoat d§ng phat hign, dilu tra v l 
tgi pham tham nhung, tac gia bai viet tong hgp mdt s6 kho khan, 
vudng m^c va d^ xuat giai ph^p kh^c phgc. 

Tie khda: Tdi phgm tham nhung; diiu tra tdi phgm. 

Nhgn bdi: 02/7/2019; biin tap xong: 16/7/2019; duyet bdi: 05/8/2019. 

Dudi sy lanh dao, chi dao cua 

Dang, Nha nude, cac co quan 

chirc nang da va dang tich cue 

tien hanh phat hien, dieu tra, truy td, xet 

xir cac vu an tham nhiing. Tuy nhien, viec 

phat hien, dieu tra ddi vdi loai tpi pham 

nay cdn gap nhieu khd khan, vudng mac. 

I. Mot so khd khan, vudng mSc 
Thd nhdt, tdi pham tham nhiing cd ty le 

"tdi pham an" cao do nhieu nguyen nhan 

khac nhau dan tdi khd phat hi?n, dieu tra. 

Phan Idn ddi tugng pham cac tdi ve tham 

nhung cd chuc vu, quyen ban, cd mdi quan 

he xa hdi rdng. Ben canh dd, nhiing ddi 

tupng nay thudng am hieu phap luat, cd 

trinh dp chuyen mdn nhat dinh, vi vay, qua 

trinh thyc hien hanh vi pham tpi ludn cd 

sy chuan bi ky ludng, cd ke hoach che 

giau tinh vi, nhanh chdng tieu huy lai lieu, 

chiing cii... 

Thie hai, van de chirng minh hanh vi 

pham tdi cita cac ddi tugng pham cac tdi 

ve tham nhung gap nhieu khd khan, cac 

doi tugng thuc hien hanh vi pham tpi ve 

tham nhiing cd xu hudng cau ket thanh 

dudng day chat che va thudng dua hen 

nen tang Ipi ich kinh te. Ngoai ra, thdi 

quen ditng tien mat cita ngudi dan ciing 

tac ddng khdng nhd trong nhiing trudng 

hpp Co quan dieu tra phai chirng minh ban 

chat ciia hanh vi, xac dinh tinh chat cita vy 

viec, do nhieu trudng hgp cac ddi tugng 

pham tpi khdng giao dich thdng qua ngan 

hang ma sir dung hinh thirc giao dich bang 

tien mat hoac qua cac "ngdn hdng den " 

khdng theo quy dinh cua Nha nude. 

*TiSn si Khoa Canh sat kinh ti, f-ioc vien 
Cdnh sat nhan dan. 
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Thie ba, viec chting minh ngudn gdc tai 

san hinh thanh tir boat ddng pham tdi vl 

tham nhung gap nhilu khd khan. Cac hanh 

vi tham nhiing thudng diln ra trong mpt 

khoang thdi gian tuong ddi dai trudc khi 

hi phat hien, tham chi nhieu trudng hgp 

tiep tuc keo dai viec chimg minh kl tir khi 

phat hien den khi ket thiic dilu tra vu an; 

hoat ddng dieu tra lien quan den nhieu co 

quan khac nhau; co quan tiln hanh td tung 

thudng khd ap dung nhanh chdng cac bien 

phap ngan chan... Cac ddi tugng pham tpi 

ve tham nhung ludn lgi dung nhiing tinh 

hudng nay de tim each tau tan tai san, tai 

lieu, hda don, chiing tir, sd sach lien quan 

den boat ddng pham tdi... 

Thic tu, ca che minh bach hda tai san 

chua dugc luat hda, kiem soat thu nhap ca 

nhan cdn Idng leo nen cac co quan tien hanh 

td tung gap nhieu khd khan hong tmy tim 

va ke bien tai san tham nhung. Thuc te, 

nhieu vu an ve tham nhiing, cac ddi tugng 

da kip thdi chuyen hda tai san cd dugc tir 

boat ddng pham tdi thanh cd phieu, bat 

dpng san... rdi chuyen ten chu sd hiiu thanh 

ciia ngudi than hoac chuyen ra nude ngoai... 

Thie ndm, khd khan, vudng mac xuat 

phat tir chinh cac co quan, don vj, ca nhan 

true tiep lien quan den tai san bj that thoat 

tir cac vu an tham nhiing. Khi tai san thupc 

sd hun Nha nude bi cac tdi pham ve tham 

nhung xam hai; cac co quan, don vi, ca 

nhan nay thudng khdng tich cue phdi hgp 

vdi cac CO quan tien hanh td tung. Cd the 

do tai san bi that thoat khdng thupc sd hun 

cita ca nhan nen xuat hien tu tudng "Cha 

chung khdng ai khdc" hoac lo so ve trach 

nhiem lien quan den viec de that thoat tai 

san hoac cho rang tai san ciia Nha nude do 

CO quan, td chirc, ca nhan minh quan ly 
khdng bi that thoat. 

Thu sdu, qua trinh tien hanh dilu tra 
cac vu an ve tham nhiing thudng gap phai 
nhung khd khan lien quan din cdng tac 
giam dinh de xac dinh gia tri cua tai san hi 
that thoat do cac hanh vi pham tdi ve tham 
nhiing gay ra. Day la can cii quan trpng 
trong xac dinh tinh chat cua vu viec, tinh 
chit cita hanh vi pham tdi. Trong khi do, 
vin d l nay rat phirc tap, dac biet la vdi 
nhijng vy an ve tham nhiing xay ra trong 
cac ITnh vuc tai chinh ngan hang, xay dyng 
CO ban... Cac trudng hgp phd bien nhu: 
Cae CO quan dugc trung cau giam dinh tir 
chdi giam dinh; hoat ddng giam dinh phai 
keo dai thdi gian, anh hudng den tien dp 
dieu tra; trinh do cita cac giam dinh vien 
khdng ddng deu, nen nhieu vu an ket qua 
trung cau giam dinh mdt sd ca quan dua ra 
ket luan cdn khac nhau... 

Thu bdy, mdi quan he phdi hgp giiia 
cac CO quan tien hanh td tung va cac co 
quan khac cdn nhieu ban che. Ddi vdi mdi 
quan he gitJa cac co quan tien hanh td tung 
cdn chua linh boat, tham chi nhieu vu viec 
chua thdng nhat ve dudng Idi xir ly. Mdi 
quan he vdi cac co quan khac ngoai cac co 
quan tien hanh td tung nhieu trudng hgp 
chua nhan dugc su quan tam ditng mirc, 
van cdn tinh trang cho rang qua trinh phat 
hien, dieu tra cac vu an ve tham nhiing la 
"cong viec rieng" cita cac co quan tien 
hanh td tung. 

Thu tdm, trinh do, nang lyc ciia mpt bp 
phan can bd, chien si trong cac co quan cd 
chiic nang tien hanh cac hoat ddng phat 
hien, dilu tra cac tgi pham ve tham nhitng 
cdn ban che, chua dap iing dugc yeu cau 
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cua cdng tac nay trong thuc tiln. Dilu nay 

dSn tdi nhiing han che trong phat hien, 

dieu tra cac vy an ve tham nhiing. 

2. Kien nghi, de xu4t 

De nang cao ban nira hieu qua cita 

boat ddng phat hien, dieu tra ddi vdi loai 

tpi pham nay, chung tdi d l xuit mdt sd 

van de sau: 

Mgt la, can tang cudng tuyen truyin, 

van dpng quan cbiing phat hien, cung cap 

thdng tin lien quan den cac tpi pham ve 

tham nhung, hd trp cac co quan chirc nang 

trong tiSn hanh boat dpng phat hien, dilu 

tra cac tdi pham ve tham nhiing. Dac biet, 

ddi vdi cac co quan, td chiic, ca nhan trye 

tiep thyc hien nhiem vy quan ly tai san cua 

Nha nude, cua tap the can tuyen truyen 

nham nang cao nhan thirc ve hau qua, tac 

hai cita cac tdi pham ve tham nhiing, trach 

nhiem trong quan ly tai san ciing nhu trach 

nhiem trong phdi hgp, cung cap thdng tin, 

tai lieu hd h g hoat ddng phat hien, dieu tra 

cac tdi pham ve tham nhiing ciia co quan 

chiic nang. 

Hai la, de xuat nghien ciru luat hda mdt 

sd hudng hgp nhu: Lam giau bat hgp 

phap, nhan qua bieu cd gia trj Idn... Tuy 

nhien, van de nay cung can tham khao, 

hgc tap them kinh nghiem tir mdt sd qudc 

gia khac de quy dinh dam bao chat che, cd 

tinh kha thi, phii hgp vdi dieu kien kinh te 

- xa hdi cua Viet Nam. Ben canh dd, viec 

hien khai thuc hien cac bien phap minh 

bach hda tai san nham quan ly ngudn tai 

san thu nhap ca nhan phai di vao thuc 

chat; tang cudng tien hanh cac hinh thiic 

kiem soat cheo giiia cac co quan, giiia cac 

ca nhan trong ciing don vi...; kiem soat 

chat che ddng tien mat dugc giao dich qua 

cac ngan hang... 

Ba Id, xuat phat tu tinh chat phirc tap 

ciia cac vu an ve tham nhung, mdi quan he 

phiic tap Cling nhu trinh dp, hieu biet cita 

cac ddi tugng pham tdi, chiing tdi cho rang 

can de xuat tang tham quyen cho cac lyc 

lugng cd chiic nang dau tranh phdng, 

chdng tham nhiing, dac biet la cac quyen 

tien hanh cac bien phap td tyng dac biet. 

Cac CO quan nay ciing can cd mdt sd quy 

dinh dac thii, boat ddng cd tinb ddc lap 

cao, cd mdi quan he mat thiet vdi cac co 

quan tien hanh td tung. 

Bon Id, cac ca quan tien hanh td tung 

can thyc hien nghiem hic Thdng tu lien 

tich sd 01/2017/TTLT-VKSNDTC-

TANDTC-BCA-BTP ngay 13/12/2017 

cua Vien kiem sat nhan dan tdi cao, Tda an 

nhan dan tdi cao, Bd Cdng an, Bd Tu phap 

quy dinh nhiing trudng hgp can thiet phai 

trung cau giam dinh tu phap trong giai 

quyet vu an, vy viec ve tham nhiing, kinh 

te; xac dinh chinh xac co quan giam dinh 

phii hgp vdi yeu cau giam dinh, ITnh vyc 

giam dinh. Ngoai ra, cd the tnmg cau giam 

dinh tai mdt sd co quan khac nhau nham 

xac dinh tinh chinh xac, khach quan ciia 

ket luan giam dinh, qua do cd can cii xac 

dinh, xir ly diing ngudi, diing tdi, tranh bd 

Igt tdi pham. 

Ndm Id, qua trinh tien hanh phat hien, 

dieu tra cac tpi pham ve tham nhiing can 

phai thiet lap mdi quan he phdi hgp 

nhuan nhuyen giira cac co quan tu phap 

va vdi cac co quan ngoai tu phap nham 

thu thap nhiing thdng tin, tai lieu cd gia 

tri chiing minh tdi pham, thdng nhat 

dudng hudng xir ly nhanh chdng, chinh 

(Xem tiep trang 521 
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khai thac khoang san cat trai phep, cin 
sdm sira ddi, bd sung Luat xir ly vi pham 
hanh chinh nam 2012, Nghi dinh sd 
33/2017 theo hudng tang miic phat t i ln 
ddi vdi hanh vi khai thac cat trai phep, 
ddng thdi, sua ddi, bd sung mdt sd quy 
dinh sau: 

Thic nhdt, bd sung khoan 1 Dilu 126 
Luat xii ly vi pham hanh chinh nam 2012 
theo hudng ddi vdi khai thac khoang san 
cat tren sdng trai phep, de nghi tich thu 
phuang tien ma khdng phai xac dinh chii 
sd hihi, ngudi quan ly hoac ngudi sii dung 
hgp phap. 

Thic hai, sira ddi, bd sung khoan 4 Dieu 
44 Nghi dinh sd 33/2017, theo hudng tich 
thu toan bd tang vat, phuong tien vi pham 

hanh chinh, quy dinh tai khoan 1, khoan 2, 
khoan 3 Dieu 44. 

Thie ba, bd sung hinh thiic phat bd sung 
khac phuc hau qua vi pham: Yeu cau ca 
nhan, td chiic vi pham phai van chuyen sd 
cat, sdi da khai thac trai phep de ha lai 
nguyen trang tai vi tri da khai thac. 

Thu tu, kien nghi bd sung npi dung quy 
dinh xu phat ddi vdi hanh vi van chuyen, 
su dyng khoang san khdng cd ngudn gdc 
hgp phap. 

Vi vay, de cd can cu xir ly cac hanh vi 
vi pham, bao ve ngudn tai nguyen thien 
nhien va bao ve mdi trudng, cac ca quan 
Nha nude cd tham quyen can sdm nghien 
ciiu thao gd nham hoan thien he thdng 
phap luat trong ITnh vyc nay.n 

KHO KHAN... 

(Tiep theo trang 491 

xac nham xu ly nghiem minh, ddng thdi 

dam bao thu hdi tdi da tai san that thoat 

tir cac vu an tham nhiing. 

Sdu la, thudng xuyen nang cao trinh dp 

ddi ngu can bd trong cac co quan tu phap cd 

chirc nang dau tranh phdng, chdng cac tdi 

pham ve tham nhung. Tang cudng trien khai 

cac khda tap huan ve tien hanh cac bien 

phap dieu tra dac biet ddi vdi cac tdi pham 

v l tham nhung; cac Idp tap huan chuyen sau 

ve cdng tac giam dinh trong dieu tra cac vu 

an tham nhiing; phd bien nhirng phuang 

thiic, thit doan mdi ciia tdi pham ve tham 

nhiing... Cac co quan tien hanh td tung cd 

chirc nang tien hanh dau tranh phdng, 

chdng eac tdi pham ve tham nhiing cung 

can thudng xuyen td chiic hpi nghi, bdi thao 

tdng ket ve cdng tac phat hien, dieu ha cac 

tpi pham ve tham nhung, qua do phd bien 

nhiing kinh nghiem hay, nit kinh nghiem 

nhiing khd khan, vudng mac cung nhu dinh 

hudng de khac phuc nham nang cao ban 

nira hieu qua phat hien, dieu tra cac tdi 

pham ve tham nhiing thdi gian tdi.G 
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