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VE XAM PHAM QUYEN SO HUU CdNG NGHIEP 
DOI \ ( n NHAN HIEU TRONG THUONG MAI DIEN TUf 

HOANG TIEN MINH 

Vifc lgi dung mdi t rudng thuong m^i dign t u de kinh doanh hang 
gia, hang nhai, xam pham quySn sd huu cong nghigp doi vdi nhan 
hieu di ln ra ngay cang pho bi ln . D I XU ly cd hifu qua h£knh vi nay, bao 
vf quyen sd huu cua chu so hiru nhan higu thi can nhan dien cac hanh 
vi vi pham va cd cac giai phap phii hgp. 

Tic khda: Thuong mgi dien tir; nhdn hiiu hdng hda; quyen s& hieu cdng 

nghiep; vi phgm phdp ludt. 

Nhdn bdi: 17/9/2019; biin tap xong: 19/9/2019; duyet bdi: 25/9/2019. 

Trong bdi canh hien nay, md hinh 
kinh doanh thuang mai dien hi 
(TMDT) dugc xem nhu mgt trong 

nhiing giai phap thiic day sy phat trien cua 
nen kinh te qudc gia, co hdi phat trien va 
md rdng cang nhieu, ddng nghTa vdi nhirng 
thach thirc cang Idn, trong dd, cd van de 
bao hd, thyc thi quyen sd hiiu tri tue. 

Thuang mai dien tir, hay cdn ggi la e-
commerce, e-comm hay EC, cd the hieu la 
su mua ban san pham hay dich vu tren cac 
he thdng dien tii nhu internet va cac mang 
may tinh. 

Mdi trudng dien tir la mdt mdi trudng ly 
tudng cho su phat trien ciia cac doanh 

1. Xem Bao cao tSng quan digital tai Vi?t Nam nam 
20!9, https://adtimes,vn/digital-repon-in-vietnam-2019. 

2 Xem Bao cao chi s6 thuong mai dien tu nam 2019, 
Hiep hgi Thirong mgt dien tii Vi^t Nam (2019). 

nghiep Viet Nam trong bdi canh toan cau 
hoa hien nay. Theo bao cao tdng quan cua 
WeAreSocial va Hootsuite ve mdi 
trudng/nganh ky thuat sd hong nam 2019 
tai thi trudng Viet Nam, tinh den thang 
2/2019, dan sd Viet Nam dat mdc xap xi 97 
trieu dan, ti le dd thi hoa la 36%, trong dd, 
64 trieu ngudi dimg internet, chiem 67% 
dan sd, nhung lai cd 70 trieu ngudi sir dung 
dien thoai di ddng va 55 trieu ngudi 
thudng xuyen truy cap internet'. 

Nam 2018, TMDT Viet Nam chimg 
kien sy phat trien toan dien vdi tdc dp tang 
trudng tien 30%, neu tiep tyc giii tdc dp 
tang trudng nay thi hong nam 2020 quy 
md thi trudng se len tdi 13 ti USD^ (thi 
trudng nay bao gdm ban le trye tuyen, du 

"Khoa Luat, Hoc vi$n Canh sat nhan dan. 
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hch true tuyen, tiep thi hijc tuyen, giai tri 
trye tuyen va mua ban trye tuyen cac dich 
vy va san pham sd hoa khac). 

Thi trudng TMDT mang lai nhieu lgi 
the, ve phia doanh nghiep, mdi trudng 
thuang mai dien tir giiip cho doanh 
nghiep giam chi phi san xuat nhu chi phi 
in an, quang cao, cataloge, bao gia,... Ben 
canh dd, viec doanh nghiep phat trien ban 
hang trong mdi trudng TMDT cai thien he 
thdng phan phdi tir van chuyen, luu kho,... 
va viec trao ddi, mua ban tiet kiem dugc 
thdi gian so vdi mdi trudng thuang mai 
truyen thdng. Ve phia khach hang, cd the 
tham khao ngudn hang phong phu va da 
dang, xda di gidi ban ve khdng gian va 
thdi gian, mdi trudng TMDT cho phep 
khach hang mua hang mpi liic, mgi nai d 
khip cac ciia hang tren the gidi. Khach 
hang cd the truy cuu thdng tin san pham 
de dang, ciing nhu chia se thdng tin va 
kinh nghiem mua sam ddi vdi cac tai 
khoan khac tren mang xa hgi. 

Trudc bdi canh nhu vay, cac doanh 
nghiep Viet Nam ciing ddi mat vdi nhieu 
thach thiic. Cd thi thiy, quyen sd huu tri 
tue va bao hg quyen sd hihi tri tue trong 
mdi h-udng TMDT la mgt sy dam bao cho 
cac boat ddng TMDT diln ra thuan lgi, an 
toan, diing phap luat, va quyen bao hd sd 
huu cdng nghiep ddi vdi nhan hieu trong 
TMDT la ddi tugng dugc bao hp. 

Theo Dieu 4 Luat sd hiiu tri tue nam 
2005 (sua ddi, bd sung nam 2009) thi 
"Nhan hieu la dau hieu diing de phan biet 
hang hoa, dich vu cua cac td chiic, ca nhan 
khac nhau". Dieu kien chung ddi vdi nhan 
hieu dugc bao hp dugc quy dinh tai Dieu 72 
cua Luat nay la: Dau hieu nhin thay dugc 
dudi dang chii cai, tir ngir, hinh ve, hinh 
anh, ke ca hinh ba chieu hoac sy ket hgp 

cac yeu td dd, dugc thS hien bang mdt hoac 
nhieu mau sac; cd kha nang phan biet hang 
hoa, dich vy cua chii sd him nhan hieu vdi 
hang hoa, dich vu cua chu the khac". 

1. Cac hanh vi xam pham quyen sd 
hiru cdng nghiep doi vol nhan hieu trong 
thuotig mai di^n tu va nhung kho khan 
trong xu ly 

Cac hanh vi hi coi la xam pham quyen 
sd hiiu cdng nghiep ddi vdi nhan hieu 
trong TMDT bao gdm: Hanh vi xam pham 
quyen dugc bao hd sd hihi cdng nghiep ddi 
vdi nhan hieu hong TMDT; hanh vi canh 
tranh khdng lanh manh lien quan den ten 
miln trong mdi trudng internet va hanh vi 
quang cao trong TMDT xam pham nhan 
hieu, cy the: 

Thir nhdt, hanh vi xam pham quyen 
dugc bao hd sd hihi cdng nghiep ddi vdi 
nhan hieu trong TMDT, quy dinh tai khoan 
1 Didu 10 Thdng tu sd 11/2015/TT-
BKHCN ngay 26/6/2015 ciia Bd Khoa hgc 
va Cdng nghe (Thdng tu sd 11 /2015); Diiu 
5, U Nghi dinh sd 105/2006/ND-CP ngay 
22/9/2006 cua Chinh phu quy dinh chi tilt 
va hudng din thi hanh mot sd dieu cita 
Luat sd hiiu tri tue ve bao ve quyen sd hiiu 
tri tue va quan ly nha nude ve sd hihi tri tue 
(Nghi dinh sd 105/2006) va Dieu 129 Luat 
sd hiiu tri tue nam 2005, dd la cac hanh vi 
dugc thuc hien ma khdng dugc phep cita 
chil sd hihi nhan hieu, hanh vi dd xay ra 
tren mang internet nhung nham vao ngudi 
tieu dung hoac ngudi dimg tin d Viet Nam. 

- Su dyng dau hieu trimg vdi nhan hieu 
dugc bao hd cho hang hoa, dich vy trung 
vdi hang hoa, dich vu thude danh myc dang 
ky kem theo nhan hieu dd; hanh vi dd xay ra 
hen mang internet nhung nham vao ngudi 
tieu dimg hoac ngudi ditng tm d Viet Nam; 
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- Sti dung dau hieu tning vdi nhan hieu 
dugc bao hd cho hang hoa, dich vu tuang 
tu hoac lien quan tdi hang hoa, dich vu 
thugc danh muc dang ky kem theo nhan 
hieu dd, neu viec sir dung cd kha nang gay 
nham lan ve ngudn gdc hang hoa, dich vu 
hanh vi dd, xay ra tren mang internet 
nhung nham vao ngudi tieu dimg hoac 
ngudi dung tin d Viet Nam; 

- Sir dung dau hieu tuang ty vdi nhan 
hieu dugc bao hd cho hang hoa, dich vu 
trimg, tuong ty hoac lien quan tdi hang 
hoa, dich vu thupc danh muc dang ky kem 
theo nhan hieu dd, neu viec sir dung cd kha 
nang gay nham lan ve ngudn gdc hang boa, 
dich vu, hanh vi do xay ra tren mang 
internet nhung nham vao ngudi tieu diing 
hoac ngudi diing tin d Viet Nam. 

Khi xac dinh dang hanh vi xam pham 
quyen sd hiiu cdng nghiep ddi vdi nhan hieu 
trong TMDT, can chit y can cii de xem xet 
yeu td xam pham quyen ddi vdi nhan hieu. 
Cy thd, tai Digu 11 Nghi dinh sd 105/2006 
quy dinh ve cac yeu td xam pham quyen ddi 
vdi kieu dang cdng nghiep can luu y can cir 
de xem xet yeu td xam pham quyen ddi vdi 
nhan hieu la pham vi bao hp nhan hieu, gdm 
miu nhan hieu va danh muc hang hoa, dich 
vu dupe xac dinh tai giay chiing nhan dang 
ky nhan hieu hoac giay chung nhan nhan 
hieu dang ky qudc te dugc bao hp tai Viet 
Nam. Khi tien hanh so sanh dau hieu ciia 
cac nhan hieu, cay chii y hai dieu kien: Mgt 
la, diu hieu bi nghi ngd trimg hoac tuong tu 
den miic gay nham lan vdi nhan hieu thupc 
pham vi bao hd; trong dd, mpt dau hieu bi 
coi la tning vdi nhan hieu thugc pham vi 
bao hd neu cd citng cau tao, each trinh bay 
(kd ca mau sac); mot dau hieu bi coi la 
tuong ty ddn mirc gay nham lan vdi nhan 
hieu thupc pham vi bao hp, neu cd mpt sd 

dac diem hoan toan trimg nhau hoac tuong 
ty dSn miic khdng dl dang phan biet vdi 
nhau ve cau tao, each phat am, phien am ddi 
vdi dau hieu, chii, y nghTa, each trinh bay, 
mau sac va gay nham lan cho ngudi tieu 
dimg ve hang boa, dich vu mang nhan hieu. 
Hai Id, hang boa, dich vu mang dau hieu hi 
nghi ngd tning hoac tuong ty ve ban chat 
hoac cd lien he ve chiic nang, cdng dyng va 
cd citng kenh tieu thu vdi hang hoa, dich vu 
thude pham vi bao hd. 

Thu hai, hanh vi canh tranh khdng lanh 
manh lien quan den ten mien trong mdi 
hudng internet dugc quy dinh tai diem d, 
khoan 1 Dieu 130 Luat sd hiiu tri tue nam 
2005; khoan 2 Didu 19 Thdng tu sd 
11/2015, cu thd: 

- Sii dung ten mien qudc gia Viet Nam 
".vn" cd day ky tu trimg hoac tuong ty gay 
nham lan vdi nhan hieu dang dugc bao hd 
hoac dugc sit dung rdng rai de quang cao, 
gidi thieu san pham, chao hang, ban hang 
hda, dich vu trimg, tuong ty hoac cd lien quan 
hen hang thdng tin dien hi ma dia chi ten 
mien dd dan tdi; gay nham lln va Igi dyng 
hoac lam thiet hai den uy tin, danh tieng hoac 
vat chat ddi vdi chit sd hiiu nhan hieu dd. 

- Dang ky, chiem giu quyen sir dung ten 
mien qudc gia Viet Nam ".vn" cd day ky tu 
tning vdi nhan hieu cd uy tin, danh tieng 
tai Viet Nam va cd can cii chimg minh td 
chirc, ca nhan chi dang ky, chiem giii 
quyen sir dung ten mien nham ban lai de 
kiem Idi hoac can hd chu sd hiru nhan hieu 
dugc bao hd dd dang ky ten mien. 

Thic ha, hanh vi quang cao trong TMDT 
xam pham nhan hieu dugc quy dinh tai 
diem a khoan 3 Dieu 51 va diem a khoan 5 
Didu 51 Nghi "iinh s6 158/2013/ND-CP 
ngay 12/11/2013 ciia Chinh phu quy dinh 
xu phat vi pham hanh chinh trong ITnh vyc 
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van hda, the thao, du Hch va quang cao, 
theo do, cd cac dang hanh vi sau: 

- Quang cao san pham, hang hda, dich 
vu vi pham quydn sd hihi tri tue theo quy 
dinh xay ra trong mdi trudng TMDT. 

- Quang cao sai sy that, khdng diing quy 
each, nhan hieu theo quy dinh ciia phap 
luat xay ra trong mdi trudng TMDT. 

Thdi gian gan day, sd vy vi pham quyen 
ddi vdi quyen nhan hieu ttong TMDT ngay 
cang tang, d^c biet trong liiih vyc hang dien 
tu, my phim, thyc pham chirc nang, rugu, 
quan ao... nhung hang hda khi den tay 
ngudi tieu dung thudng khdng dam bao ve 
ngudn gdc, chat lugng. Ngay 18/4/2019, 
Cyc An ninh mang va Phdng, chdng tdi 
pham sir dyng cdng nghe cao, Bd Cdng an 
da phdi hgp vdi Cue Quan ly thi hudng Ha 
Ndi va Cdng an thanh phd Hd Chi Minh 
ddng loat tien hanh kiem tra 05 dia diem 
ban hang va kho chiia hang cita 2 website 
menshop79.com va menshopfashion.com, 
thu giu gan 2.000 san pham cd dau hieu gia 
mao cac nhan hieu Gucci, Louis Vuitton, 
Hermers, Versace, Burberry,... Co quan 
chirc nang kiem tra co sd kinh doanh ciia 
menshop79.com va menshopfashion.com 
thu giii nhiing san pham vi pham. Cac san 
pham hi thu giu la hang hoa khdng cd hoa 
don, chiing tir chiing minh ngudn gdc. Dai 
dien phap luat ciia cac thuang hieu ndi tieng 
hen the gidi dd da dang ky bao hp tai Viet 
Nam khang dinh cac san pham dugc ban 
hen hai website hen deu la gia. Hai website 
menshop79.com va menshopfashion.com 
hien da ngimg boat ddng .̂ 

3. Xem: Thu giit gdn 2.000 hang hieu gid lgi men-
shop79 com vd menshopfashion com tren http://onIine. 
gov.vn/NewsDetail.aspx''CateAlias=tin-tuc&Docld=169 
ngay 11/9/2019. 

Sy viec xam pham nhan hieu trong 
TMDT ddi vdi mat hang dien tir tuang tu 
dien ra trong thdi gian gan day, ddi tugng 
da lap website de ban dien thoai Samsung 
gia liham true lgi: Theo dd, ddi tugng lap 
website "samsungvietnam.online" ban san 
pham dien thoai Samsung gia nham true 
lgi. Cdng ty Samsung Viet Nam da xac 
minh, thi cac san pham nay deu la hang gia 
cd xuat xii tir Trung Qudc. Hanh vi tao 
website gia cua cac nhdm ddi tugng nay 
gay tac ddng xau den hinh anh, thuang 
hieu va doanh sd ban hang cua Cdng ty 
Samsung. Viec lgi dung mdi trudng 
TMDT de kinh doanh hang gia, hang rihai, 
hang xam pham quyen sd hiiu tri tu? dien 
ra ngay cang phirc tap, tinh vi va gay thiet 
hai cho nen kinh te ndi chung va cac doanh 
nghiep kinh doanh lanh manh ndi rieng. 
Tuy nhien, viec xir ly nhung hanh vi xam 
pham quyen ddi vdi nhan hieu trong 
TMDT cdn gap nhieu khd khan va ket qua 
chua dugc nhu mong dgi. Cd the ke den 
nhirng khd khan va vudng mac sau: Mgt la, 
tren thyc tl nhung vi pham bao hd nhan 
hieu hang hoa xay ra tren mdi trudng 
internet se rat khd xii ly, do hang boa luan 
chuyen den cdng ty, kho van va khach 
hang da phin khdng cd boa don chiing hi 
va dugc thanh toan qua don vi trung gian, 
gay khd khan cho lyc lugng quan ly thi 
trudng hong viec xac minh ve ddi tugng 
ngudi ban. 

Hai la, mdi trudng internet cd dac diem 
de thay ddi, dang bai va gd bai rat nhanh 
nen gay khd khan trong viec xac dinh can 
cii xu ly trach nhiem ddi vdi ngudi cd hanh 
vi vi pham. 

Ba Id, sy sai lech thdng tin dang ky hen 
mang. Theo ghi nhan cua Thanh tra Bd 
khoa hpc va cdng nghe, viec xac dinh td 
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chiic, ca nhan vi pham gap nhidu khd khan 
do cac td chirc, ca nhan dang ky thdng tin 
tren mang, nhung khi ca quan chiic nang 
tim den dia chi thi khdng cd hoac da 
chuyen di noi khac. Dac biet, cd nhilu 
trudng hgp, chu the la ngudi nude ngoai 
nhung dang ky ten mien d Viet Nam, dan 
tdi khd khan trong viec xir ly. 

Bdn la, trong viec xac dinh gia tri hang 
hoa vi pham, mdt sd trudng hgp chi tnmg 
bay mdt sd it hang hda, trong khi cd ca kho 
hang nhung kip thai tau tan hoac cd thd 
che giau, do dd, viec xac dinh gia tri hang 
hoa vi pham lam can cii xac dinh mirc 
phat, mirc bdi thudng thiet hai cho ben bi 
vi pham la rat khd khan. 

Ndm Id, nang luc, trinh do cua cac can 
bd thuc thi chua dap iing yeu cau, chua cd 
nhieu kinh nghiem trong qua trinh xir ly vi 
pham hong bao ve quyen sd hihi tri tue 
trong TMDT. 

Sdu Id, cac che tai xii ly hanh vi xam 
pham quyen sd hiiu tri tue ndi chung hoac 
hanh vi xam pham quyen sd hiiu cdng 
nghiep ddi vdi nhan hieu hang hoa hong 
TMDT ndi rieng chua dii manh, thieu tinh 
ran de, do do, chua the ngan chan het cac 
hanh vi vi pham cd lien quan. 

2. Mgt so kien nghi 

Trudc tinh hinh dd, tac gia kien nghi 
mdt sd giai phap de khac phuc nhiing vi 
pham ve quyen sd hiiu cdng nghiep ddi vdi 
nhan hieu trong TMDT ndi rieng nhu sau; 

Thic nhdt, ve phia doanh nghiep cd hang 
boa, can chii ddng bao ve minh bang each 
dang ky bao hd nhan hieu hang hoa vdi co 
quan chiic nang; cung cap thdng tin, each 
nhan dien nhan hieu san pham cita minh tdi 
khach hang, ngudi tieu diing thdng qua cac 
phuang tien truyen thdng. 

Thie hai, ve phia co quan cd tham 

quydn, c in ra soat cac van ban phap luat, 

hinh thirc va chd tai xir phat ddi vdi cac 

hanh vi xam pham quyin sd hihi cdng 

nghiep ddi vdi nhan hieu hang hoa, tii do, 

tao hanh lang phap ly cho viec bao hd 

nhan hieu hang hoa trong mdi trudng 

TMDT; ban hanh quy trinh tiip nhan va 

xu ly vu viec vi pham ddi vdi cac chii the 

cd hanh vi xam pham bao hp nhan hieu 

hang hoa trong TMDT, tao dieu kien cho 

CO quan thyc thi phap luat hoat ddng cd 

hieu qua. 

Thic ba, trong quan he phdi hgp, can day 

manh su phdi hgp giiia ca quan chirc nang 

va c^c san giao dich TMDT trong boat 

ddng thuc thi va bao hp quyen sd hiiu tri 

tue ndi chung va bao hd nhan hieu hang 

hoa hong TMDT ndi rieng. 

Thie tu, ve phia cac can bd chiic nang, 

can nang cao nang lyc chuyen mdn ve thyc 

thi va bao ve quyen sd huu tri tue cho can 

bd tir cac co quan thyc thi phap luat thdng 

qua viec td chiic cac dgt tap huan ngan 

han, dai ban va cac budi hdi thao chia se 

kinh nghiem trong cdng tac tiep nhan va 

xir ly nhiing vu viec xam pham quyen sd 

hiiu tri tue hong TMDT. 

Thic ndm, ve phia ngudi tieu diing, can 

nang cao y thiic chap hanh phap luat va cd 

trach nhiem trong viec trang bi kien thiic 

ve bao dam quyen sd huu tri tue; lya chgn 

website hoac cira hang cd uy tin tren san 

TMDT de giao dich mua ban; thdng bao, 

td cao vdi ca quan chtic nang va chii sd 

hihi hang hda trong trudng hgp phat hien 

hanh vi xam pham tdi quyen sd hiru tri tue 

trong TMDT.n 
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