
CONG TAC KIEM SAT 

GUI PHAP NANG CAO CHAT LUONG, 
HIEV QUA BAN YEV CAU DIEU TRA 

NGUYEN QUOC HAN 

Tir thyc tiln giai quyet nhrnig vu an d^c biet nghiem trong, vu an 
truy xet hoac nhirng vu an khdng cd nhan chirng trirc tiep, vat chirng thu 
thap khdng 6hy du.. . , tac gia rut ra mdt so Idnh nghiem va de xuit giai 
phap nham nang cao chat lirgng, hieu qua ban y^u cau dieu tra, gop 
phan nang cao hon nira ch^t lumig giai quyet vu an hinh sy. 

Tic khda: Tie khda: Yiu cau diiu tra; thuc hdnh quyin cong td; kiem sdt 
diiu tra. 

Nhgn bdi: 02/7/2019; biin tgpxong: 12/7/2019; duyet bdi: 05/8/2019. 

Qua thyc tien giai quyet mdt sd vu 
an dac biet nghiem trgng, cho 
thay trong mdt sd trudng hgp, 

Kiem sat vien (KSV) chua danh gia diing 
ban chat cua vu an; chua kiem sat chat che 
qua hinh kham nghiem hien tnrdng vu an 
de kip thdi phat hien va yeu cau Dieu tra 
vien (DTV) kham nghiem ky hien trudng 
chinh, md ta chi tiet cu the cac dau vet, vat 
chiing phat hien va viec thu giii, niem 
phong vat chiing de kip thdi khac phuc, bd 
sung, dam bao tinh khach quan va diing 
trinh ty, thu tuc phap luat quy dinh; ma 
yeu cau dieu tra chi tap trung lam ro ve tgi 
pham, ngudi pham tdi va nhiing van de 
phai chiing minh trong vu an, khdng chii y 
yeu cau de hoan thien, bd sung ve thu tuc 
td tung. 

Kiem sat vien cdn chii quan, thda man 
vdi ldi khai nhan tpi cua bi can ma khdng 

yeu cau dieu tra de lam rd sy phii hgp giira 
ldi khai nhan tdi cua bj can vdi cac tai lieu 
chimg cii khac. Trong khi ldi khai nhan tdi 
cua bi can cdn nhieu mau thuan, luc nhan 
tdi, luc chdi tdi; ldi khai cua ngudi lam 
chiing khdng nhat quan va rd rang. Kiem sat 
vien khdng chu ddng phdi hgp, yeu cau 
DTV thyc hien day du ndi dung yeu cau 
dieu ha, khdng bam sat qua trinh dieu ha va 
nam dugc ket qua dieu ha, nen khi DTV 
khdng thyc hien hoac thyc hien khdng day 
du yeu cau dieu tra thi KSV khdng biet de 
yeu cau hoac bao cao lanh dao cd hudng 
giai quyet, den khi vu an ket thuc dieu tra 
hoac chuyen sang Tda an mdi phat hien nen 
phai ha hd so de dieu ha bd sung. 

Cd liic, cd noi KSV khdng thyc hien day 
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du quy dinh eua phap lu t̂ va quy chi cua 
Nganh ve nhung hudng hgp KSV phai hue 
tiep hdi cung bi can khi tai li?u, chiing cii 
mau thuin hoac chua rd; ldi khai ciia bi can 
hudc sau khdng thdng nhit, luc nhan tdi, luc 
chdi tdi; cd can cii dl nghi ngd vl tinh xac 
thuc hong ldi khai ciia bi can hoac frudng 
hgp bi can hi khdi td vl tgi dac biet nghiem 
hgng; khdng tham gia kilm sat hire tiip diy 
dii cac ho t̂ dilu ha thu thap chiing cir, dac 
biet nhu: Hdi cung bi can, ghi ldi khai ngudi 
lam chiing, ddi chit, nhan dang, kham xet... 
ciia DTV. 

Kiem sat vien khdng chap nh^ hoac 
chip nhan nhung khdng hiln khai tiiyc hien 
day du nhung ndi dung yeu ciu dilu ha bd 
sung cua Tda an hoac ket qua dilu ha bd 
smg lam phat sinh nhiing vin dl mdi cin 
dieu tra bd sung nhung khdng dugc bd 
sung, dan den viec Tda an ha lai, tiip tuc 
yeu cau bd sung chimg cii hoac dilu tra bd 
sung, gay khdng it nhung khd khan trong 
dieu tra, danh gia chung cii va lam keo dai 
thdi ban giai quyet vy an. 

De khac phuc mdt sd han che, ton tai neu 
hen, chiing tdi de xuat mdt sd giai phap de 
nang cao chat lugng ban hanh ban yeu ciu 
dieu ha nhu sau: 

Tuy theo tinh chat tung vu an ma KSV 
de ra mdt hay nhieu ban yeu cau dilu ha. 
Thdng thudng cac vu an don gian, pham tdi 
qua tang, khdng cd ddng pham, dien bien 
hanh vi pham tdi rd rang, cdng tac dilu tra 
thu thap chiing cii thuan lgi..., thi cd thi 
ban hanh mdt ban yeu cau dieu ha. Nhung 
ddi vdi cac vu an phiic tap ve chiing cii, tdi 
danh, cd nhieu bi can tham gia, hanh vi 
pham tdi dien ra trong thdi gian dai, vu an 
xay ra ban dem, vu an khdng cd nhan 
chimg hoac it nhan chiing, dp tin cay ciia 
nhan chiing khdng cao... thi nhat thiet phai 
ban hanh nhieu ban yeu cau dieu tra. 

Trudc khi dl ra yeu ciu dilu tra, KSV 
phai nghien ciru ky tai lieu cd hong hd sa 
vu an bao gdm tai lieu, chirng cir, Idi khai, 
ket luSn giam dinh va tai lieu td tyng; nam 
viing cac quy dinh cua phap luat va cac 
van ban hudng dan lien quan de ap dung 
giai quyet vu an cu the. Tren ca sd dd mdi 
de ra nhiing ngi dung can yeu cau dieu tra. 
Ddng thdi, KSV can trao ddi vdi DTV ve 
nhiing ndi dung dugc de cap trong yeu 
cau dieu tra, tranh lap lai nhiing npi dung 
da dieu tra hoac da cd trong ke hoach dilu 
tra ciia DTV. Trong qua trinh dilu tra vu 
an, KSV phai bam sat tiln dp va kit qua 
dieu tra, nam chac tinh trang hd sa vu an, 
nhirng npi dung mdi phat sinh thi mdi kip 
thdi ban hanh ban yeu ciu dilu tra. 

Tir kinh nghiem thyc tiln, chiing tdi 
thay cd mpt sd hudng hgp phai tiip tuc ban 
hanh yeu ciu dieu tra. Cu thi nhu sau: 

Thie nhdt, yeu cau dieu tra de hoan 
thien va bd sung ve thii tuc td tung." Kilm 
sat vien khi nghien cuu hd so cin chii y 
den nhiing thieu sdt thudng gap nhu: 
Bien ban kham nghiem hien trudng, thu 
giii vat chiing, niem phong vat chiing; 
bien ban lam viec, ghi ldi khai vilt sai 
ngay, thang, nam hoac mau thuin ve thdi 
gian giiia cac tai lieu, thanh phin tham 
gia... Trong trudng hgp nay, yeu ciu dilu 
tra phai neu rd thieu hoac chua thyc hien 
day dii thii tuc td tung nao, d trang tai lieu 
nao, phuang phap va each thiic khic 
phuc ra sao. Yeu cau dat ra la lap bien 
ban mdi; neu sira chiia thi phai chi rd cu 
the. Neu cd sy mau thuan ve khdng gian, 
thdi gian, dia diem ciia cac van ban td 
tung thi neu dich danh d bien ban nao, ldi 
khai nao de yeu cau khac phyc. Day la 
thu tuc bat budc de Hdi ddng xet xii danh 
gia khi tuyen an cd hay khdng vi pham 
hoac vi pham nghiem trpng thu tuc td 

I Tapchi 
20 I KIEMSAT_ / Sd 21 (thang 1iy2019) 



CONG TAC KIEM SAT 

tung hinh sy'. 
Thic hai, yeu cau bd sung, lam rd va 

hoan thien ve chiing cii.- Yeu cau lam rd 
cac ndi dung: Chiing cii de xir ly, ket luan; 
tai lieu cd trong hd so vu an phan anh 
chiing cir khdng du co sd de ket luan; 
chiing cir cd nhieu mau thuan, ngudn 
chiing cir nay "triet tieu" chimg cir kia; da 
cd thdng tin chimg cii qua tai lieu cd trong 
hd so vu an nhung chua dugc dieu tra, thu 
thap; cac chimg cii gd tdi (neu cd) chua 
dupe dieu tra, thu thap. 

Thic ba, nhiing npi dung mdi can dieu 
tra, xac minh lam rd.- Dd la ndi dung ma 
KSV phat hien qua nam, xu ly tin bao ve 
tdi pham, qua nghien cuu hd sa vu an 
nhung chua dugc dieu tra lam rd nhu phat 
hien ddi tugng pham tdi, ngudi lam chiing, 
vat chirng mdi, hanh vi pham tdi chua 
dugc khdi td, dieu ha... Trong trudng hgp 
nay, tai ban yeu cau dieu ha, KSV phai neu 
hoac trich dan chimg cii mdi hoac phat 
hien diem mdi nay thu thap tic dau, npi 
dung nhu the nao, nhiing van de gi can 
dieu tra, ket luan..., trudng hgp can yeu cau 
dieu tra ap dung thu tuc td tung dac biet, thi 
KSV phai bao cao Vien trudng bang van 
ban neu rd can cir va de xuat bien phap ap 
dung thii tuc dac biet̂ . 

Thie tu; nhiing yeu cau Co quan dieu ha 
phai k§t luan: Dieu 233 Bd luat Td tung 
hinh sy nam 2015 quy dinh "Ket luan dieu 
ha hong trudng hgp de nghi truy td". So vdi 
Dieu 163 Bd luat Td tung hinh sy nam 
2003, thi ndi dung nay cd su thay ddi Idn. 
Khi ban hanh ket luan dieu tra thi yeu cau 
phai ket luan: Dpng ca, muc dich pham tdi; 
tinh chat, miic dp thiet hai do hanh vi pham 

1, Xem diem e khoan 2 Dieu 260 Bo luat To tung hinh 
s\r nam 2015. 

2. Xem Di6u 225 Bo luat T6 tyng hinh sy nam 2015. 

tdi gay ra; tinh tiet tang nang, giam nhe 
trach nhiem hinh sir; nguyen nhan va dilu 
kien pham tdi; ly do va can cii dl nghi truy 
td tdi danh, dieu, khoan, diem ciia Bd luat 
Hinh su dugc ap dung. Kiem sat vien phai 
bet sire luu y ndi dung nay. Hien nay, ban 
ket luan dieu ha vu an chi neu diln biln 
hanh vi pham tdi, ddi tugng pham tdi, hau 
qua vat chat, de nghi truy td ma khdng neu 
cac ndi dung hen. Mat khac, cd mpt sd ndi 
dung tuy Bp luat Td tung hinh sy khdng neu 
Co quan dieu ha phai ket luan, nhung ban 
than sy viec dd phai cd ket luan nhu: Tai sao 
sir dung chimg cii nay nhung lai khdng su 
dung chimg cii kia; su dung ldi khai, can cii 
nay nhung lai khdng sir dung Idi khai kia; 
ddi tupng pham tdi la mdt ngudi, khdng 
phai nhieu ngudi; can cii vao dau de khang 
dinh hoac bac bd vy an cd td chiic hoac 
khdng cd td chirc, cd hanh vi nay nhung 
khdng cd hanh vi kia; tdi danh nay, ma 
khdng phai la tdi danh khac... 

Thie ndm, yeu cau dieu tra khi cd quyet 
dinh tra hd sa yeu cau dieu tra bd sung giai 
doan truy td (quyet dinh ha hd sa kem theo 
yeu cau dieu ha) hoac yeu cau dieu ha khi 
Tda an tra hd sa dieu ha bd sung. Trong 
trudng hgp nay, KSV phai nghien ciiu ky 
cac ndi dung yeu cau bd sung cua Tda an va 
tai lieu cd hong hd so de tdng hgp, danh gia 
va de ra yeu cau dieu ha cu the, rd rang 
timg ndi dung cdn thieu can xac minh lam 
rd, ndi dung cdn mau thuan can thuc hien, 
ndi dung da dupe dieu tra nhung khdng lam 
rd dugc de phdi hgp ciing DTV khac phuc 
ngay nhiing thieu sdt trong giai doan dieu 
ha, dam bao viec dieu tra vu an dugc toan 
dien, khach quan, nhanh chdng, khdng bd 
Ipt tpi pham va khdng lam oan ngudi vd tdi, 
hgn che den mirc thap nhat viec tra hd so de 
dieu tra bd sung giiia cac co quan tien hanh 
tdhmg.D 
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