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MOT SO y KIEN TUT THUC TIEN AP DUNG 
DIEU 254 BO LUAT D A N SU NAM 2015 

TRAN VAN QUOC* 

Bai viet neu viroug mac v€ v4n de den bii cho chu sot hiru b^t dong 
sSn vay boc, lien ke khi cho ngirM Ichac mo^ Idi di qua bat ddng san cua 
minh, lay minh chirng cy the, tit do k i ln nghi co quan co tham quyin 
sdm CO van ban h i r ^ g dan chi t i l t . 

Tic khda: Bin bit cho chu so hiru bdt ddng sdn vdy bgc. liin ki; quyin ve 

ldi di qua; Bg ludt Ddn syc ndm 2015. 

Nhgn bdi: 17/6/2019; bien tgpxong: 27/6/2019; duyet bdi: 17/7/2019. 

Bd luat Dan sy (BLDS) nam 2015 da 

cd cic quy djnh cu the ve quyen 

ddi vdi bat ddng sin viy bgc, lien 

ke, tao co sd phap ly cho cic chit the tham 

gia quan he phap luit din sy x ic djnh dugc 

quyen, nghTa vy ciia minh khi sir dung bit 

ddng sin viy bgc, lien ke thupc quyen sd 

hthi ciia ngudi khac. Do viy, khi cd phat 

sinh ttanh chap quyen ve ldi di qua ddi vdi 

cic bat ddng sin viy bpc, lien ke, de thy ly, 

giai quyet diing dan vy viec tranh chip, 

nhiing ngudi tien hinh td tung cin nhan 

thirc dung tai Dilu 254 BLDS nam 2015 -

Quyen ve ldi di qua, nham ban chi sai sdt, 

bao dim quyen v i lgi ich hgp phip ciia 

duong su. 

Phip luat Viet Nam khdng djnh nghia 

quyen ve ldi di qua bat ddng sin v iy bpc, 

liln ke ma chi quy djnh nhiing can cii, 

dilu kien, quyen v i nghia vu cu th i cua 

chil the. Theo do, quyen ve Idi di qua bit 
ddng san vay bgc, lien ke Ii quyen ciia 
chil sd hihi bi t ddng san bi viy bpc, sir 
dung phin dien tich tren bi t ddng san v iy 
bgc, lien ke de di vao bat dpng sin cua 
minh. Quyin nay chi la quyin sir dyng 
ban chi tten tii sin cua ngudi khac. Chit 
sd hiiu bat ddng sin bi vay bpc cd quyen 
sii dung ldi di, nhung quyen niy khdng 
l im mit quyin sd huu cua chu sd hiru bat 
ddng sin v iy bpc, lien ke. 

Theo Dilu 254 BLDS nam 2015 quy 
dinh quyin v l ldi di qua thi chii sd hiiu cd 
bi t ddng sin bj viy bgc bdi cac bit ddng 
sin ciia cac chu sd hiiu khac dugc md ldi 
di qua cac bi t ddng sin nay khi thda man 
cac dilu kien sau: Phai hi vay bgc; khdng 
cd ldi di hoac khdng du ldi di ra dudng 

"Vien kiim sat nhan dan huyen Cai Be, 

tinh Tiin Giang. 
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cdng cdng; ldi di dugc md phii thuan tien 

v i hgp ly; phai den bu nSu khdng cd thda 

thuin khac. 

Van de dat ra la phap luit cd quy djnh 
chil sd hiiu bat ddng sin hudng quyen ve 
ldi di qua phii den bii cho chit sd huu bat 
dgng sin chju hudng quyen neu khdng cd 
thda thuan khic, nhung khdng quy djnh 
den bu nhu the nao, mire den bii bao nhieu, 
nen qua trinh giai quyet cac vu in ttanh 
chip quyen ve ldi di qua, Tda an nhan din 
(TAND) cac dia phuong chua cd sy thdng 
nhit thuc hien ttong viec den bii. Cd Tda 
i n i p dyng miic gia dat theo khung gia quy 
djnh ciia nh i nude, cd Tda an lai can cii gi i 
dat tham khao thi trudng noi cd bit ddng 
sin ttanh chap de quyet djnh phan den bii. 
Do chua thdng nhat trong each van dyng 
phip luit nen TAND tinh T da can cii tbeo 
quyen ve mat quin ly hanh chinh cua 
minh, ban hanh van b in quan ttiet ddi vdi 
cac Tda cip dudi de thyc hien thdng nhit 
viec den bii trong pham vi tinh T. Cu the Ii 
ngay 12/4/2019, TAND tinh T da cd van 
ban quin ttiet viec thuc hien Dieu 254 
BLDS nam 2015 giri Lanh dao cac phdng, 
cic Tda chuyen trach thugc TAND tinh T 
va cac Tda huyen, thj xa, thinh phd ttong 
tinh T cd ndi dung: "Khi gidi quyet cdc vu 
dn ddn su cd quan he phdp ludt tranh chdp 
ddt dai, cu thi Id yiu cau kien quyin ve ldi 
di qua (Biiu 254 BLDS ndm 2015) thi... 
viec din bit cho chd so hiru bdt dgng sdn 
chiu huong quyin doi voi dien tich cua ldi 
di cdn phdi ddm bdo diing gid tri ddt 
chuyin nhugng thuc ti tgi dia phuong. . ". 
Phap luit quy dinh ngudi dugc chap nhan 
yeu ciu md ldi di phii den bii, ve hinh thiic 
den bii thi khi giai quyet ttanh chap Tda an 
se quyet djnh viec den bii bang gia trj tien 

Viet Nam ddng, viec d in bu cho chu sd 
hiru bi t dgng sin chiu hudng quyin ttong 
cac vy an ttanh chip la tiln d in bit thiet hai 
do md ldi di chii khdng phii la tien tir 
chuyen nhugng quyin sii dyng dat dk cd 
dugc trong hgp ddng chuyin nhugng ve 
quyin sii dung dit. Miic din bit bao nhieu 
thi khi giai quyet vu an, nlu cac ben khdng 
thda thuin dugc tri gia miic den bii tbi Tda 
an se can cir v io khung gii dat do Uy ban 
nhin din ttong mgt tinh quy djnh theo vi 
tri, khu vyc va loai dat theo timg thdi diem 
nhit dinh va gia dat tham khio thj hTidng 
dugc the hien trong bien b in dinh gi i tai 
s in da dugc Tda an thuc hien ttong qui 
trinh giai quyet vu in de l im can cii xem 
xet tinh miic den bu. O diy, Tda an cin can 
cii vao miic gi i dat dugc ca quan cd thim 
quyen quy dinh Ii phit hgp, de dugc sy 
thdng nhit vi gi i dit nay can cir vio vj tri, 
khu vyc may v i loai di t nio. Viec TAND 
tinh T chit truang quin triet "viec din bii 
cho chu s& hieu bdt dgng sdn chiu huong 
quyen ddi v&i diin tich cua loi di cdn phdi 
dam bdo dung gid tri ddt chuyin nhugng 
thuc te tgi dia phuong... " (gia tham khao 
thj trudng trong bien ban djnh gia) de budc 
viec den bit Ii cd tinh chu quan, i p dat, vi 
gii tn dit chuyen nhuang thyc te tai dja 
phuang khdng theo mdt khudn khd nhit 
dinh, ma dya tren ca sd hgp ddng chuyin 
nhugng quyen su dung dit vdi sy thdng 
nhit thda thuan giiia cic ben khi tham gia 
xic lap giao djch din den miic gii cu thi. 
Tda in nhin din tinh T quan tnet thuc hien 
din bii nhu neu tren la khdng dya vao mdt 
CO sd phap ly nao. Trudng hgp nay, Tda an 
cac cip tinh T can cd bio cao sy viec vl 
TAND tdi cao de dugc chi dao cu thi va 
cin thilt phai cd Nghi quyet cita Hdi ddng 
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Thim phin TAND tdi cao hudng din chi 
tilt, cy thi, rd rang dl viec hieu va ap dyng 
phap luat dugc thyc hien dimg theo tmh 
thin ciia cac nha lam luat lien quan den ngi 
dung cdn vudng mac cita viec den bit trong 
Dilu 254 BLDS nam 2015. 

Hon niia, Tda in tinh T ban hinh van 
ban dugc ky vdi tu each la Chanh an cita 
TAND tinh T de quan ttiet thuc hien ndi 
dung ciia mdt dieu luit quy djnh ttong 
BLDS nam 2015 Ii chua phit hgp vdi quy 
djnh tai Dieu 21 Luat ban hanh van ban 
quy pham phip luat nam 2015. Theo Dieu 
21 Luit ban hanh van ban quy pham phap 
luat nam 2015 (quy dinh ve thim quyen 
hudng din viec ap dyng thdng nhat phap 
luat ttong xet xir khi ndi dung ciia mdt 
dieu luat cdn chua rd rang) thi thim 
quyen "giai thich" luat trong pham vi van 
de neu tren Ii ciia Hdi ddng Tham phin 

TAND tdi cao va dugc cu thi hda bing 
Nghi quyet hudng din. 

Quyen ve ldi di qua Ii mpt quyin dan su 
thiet thyc ciia ngudi dan khi khdng cd ldi 
di hoac cd nhung khdng dii. Ldi di qua bit 
ddng sin bj viy bgc la cin thiet nhung neu 
inh hudng, gay thiet hai cho chii sd hiiu 
bit ddng sin bj viy bgc thi van de den bu 
phii dugc dat ra giii quyet, nhung giai 
quyet den bit nhu the nao cho thda ding thi 
Ii vin de cdn bd ngd, can dugc thao gd. 
Viec ip dung phap luat tren thuc te se gay 
ra nhiing khd khan, vudng mac cho cic 
ben lien quan, cung nhu cho TAND. Vi le 
dd, vin dk din bii theo Dilu 254 BLDS 
nam 2015 cin dugc xem xet va hudng dan 
thuc hien cu the ban, khac phyc nhirng 
dieu cdn tdn dpng ttong quy dinh cua luit 
de ttinh nhiing ttanh chip keo dai va sai 
sdt ttong qua trinh giii quyet cua Tda an.D 

MOT SO LUU Y... 
(TiSp theo trang 15) 

Ve tdn ttpng quyen tu djnh doat cua 
ngudi cd quyen: Ddi vdi bgp ddng vay tii 
sin, hai ben cd thda thuin ve lai, lai suit 
hoac hai ben khdng thda thuin, nhung ben 
cho vay cd quyen yeu cau tta lai (ddi vdi lai 
tten ng gdc qua ban theo quy dinh khoin 4 
Dilu 466 BLDS nam 2015). Qui trinh giii 
quyet nguyen don (ngudi cd quyen) yeu 
cau mirc cao ban lai, lai suit da thda thuin 
hoac phip luat quy djnh thi khdng chap 
nhan; neu ben cd quyen yeu ciu miic lai, 
lai suit thip ban mirc da thda thuin hoac 

quy djnh ciia phip luit thi day Ii tdn ttgng 
quyin dinh doat ciia ngudi cd quyen va cd 
lgi cho ben cd nghia vy nen yeu ciu nay 
dugc chip nhin. 

Ddi vdi nhiing hgp ddng vay tii san, 
ngudi vay chit nhung chua thyc hien diy 
dii nghTa vy theo hgp ddng thi ngudi cho 
vay cd quyin khdi kien yeu cau ngudi 
thira kl thuc hien nghia vy ciia ngudi 
chit dl lai, nhung trong trudng hop niy, 
nlu cd yeu ciu thanh toin tien lai thi chi 
dugc tinh lai din thdi diem ngudi vay 
chit, mi khdng phai tinh din thdi diem 
xet xir vi theo khoan 3 Dilu 422 BLDS 
nam 2015 quy djnh "Hgp ddng chim dirt 
trong trudng hop ci nhan giao ket hgp 
ddng chet".n 
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