
THUC TIEN - KINH NCHIEM 

NHUNG BAT CAP TRONG VIEC XU LY HANH VI 
THIEU TRACH N H J E M GAY HAU QUA NGHIEM TRONG 

XAY RA TRONG HOAT DONG TU PHAP 

Lfe TIEN SINH* 

Dilu 360 B6 lu3t Hinh sir nam 2015 - T î thiiu trach nhiSm gay 
h^u qua nghiem trong da lirong hda vii chi ghi nh|n hau qua 1̂  
nhirng thiet hai ve tinh mang, sue Idioe va tai san. Do vay, qua trinh 
^p dung da phat sinh nhirng bat cap nhir Idhong thi truy ciru trach 
nhî m hinh SIJT d6i vol hanh vi thiiu trach nhî m m^ khdng thuc hî n 
hoac thvc hifn khong diing nhî m vu duo'c giao khi h^u qua 1̂  thî t 
hai phi vat chat. 

Tie khda: Thiit hgi phi vdt chdt; thiiu trdch nhiem trong hogt ddng tuphdp. 
Nhdn bdi: 09/9/2019; biin tgpxong: 20/9/2019; duyet bdi: 25/9/2019. 

Thyc te ap dung Dieu 360 BLHS 
nam 2015 ve Tgi thieu trich nhiem 
giy hau qui nghiem trgng, da bgc 

Id han ehi, bit cap, do la viec khdng the xir 
ly hinh sy ddi vdi hinh vi vi thieu trach 
nhiem ma khdng thyc hien hoac thuc hien 
khdng dung nhiem vu dugc giao neu nhu 
hau qui khdng phii la thiet hai ve tinh 
mang, siic khde vi tai sin. 

Dudi diy la ba trong sd nhiing tinh 
hudng thuc te xiy ra, mac dii thda man y§u 
td chii thi, mat khach quan, khach thi va 
mat chil quan, tuy nhien, do hau qua khdng 
phai la thiet hai ve tinh mang, siic khde vi 
tii sin nen cac ca quan tien hanh td tung 
khdng the xir ly hinh sy ddi vdi cac chu the 

da cd hanh vi vi pham. 
Tinh hudng thic nhdt: Ngiy 05/12/2018, 

Co quan dieu tra nhin dugc ngudn tin lien 
quan din viec khdng td chiic thi hinh in 
hinh sy vdi ndi dung: Ngay 17/9/2010, Tda 
an nhin dan (TAND) huyen H xir phat 24 
thing til ddi vdi bi cio Trin A pham tdi van 
chuyen trai phep hing hda qua bien gidi, 
theo diem e khoin 2 Dieu 154 BLHS nam 
1999. Sau khi bin in cd hieu lyc phap luat, 
ngiy 18/10/2010, Chinh an TAND huyen 
H da ban hanh quyet dinh thi hinh in phat 
til vdi ngudi dang tai ngoai ddi vdi Trin A. 

Thac si, ChuySn vien Ca quan dieu tra 
Vien kiim sat nhan dan toi cao. 
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Ciing ngay, TAND huyen H da giao quyet 
dinh thi hinh an phat tu ndi tren eho dng 
Nguyin B, can bd nha tam giu va hd tro tu 
phap Cdng an huyen H de td chiic thi hinh 
in phat tii. Sau khi nhan ban in vi quyet 
dinh thi hanh in, dng Nguyen B da bao lai 
cho Dpi trudng va Phd dpi trudng nha tam 
giii vi hd trg tu phip. Thdi diem do, theo 
phan cdng cua Cdng an huyen H thi dng T 
- Phd dpi trudng phu trach cdng tac hd so 
pham nhan, hd so ngudi bi tam giam, 
ngudi bi tam giu ra vio nha tam giii. Sau 
khi dugc bao cao, dng T da yeu cau dng 
Nguyen B lap ho sa thi hinh an ciia bi an 
Trin A. Theo yeu ciu cua dng T, dng 
Nguyin B da lap hd sa rdi dua dng T kiem 
tra, sau do dng T dua lai hd sa cho dng 
Nguyin B va dng Nguyen B bd hd so thi 
hinh in vao tu cua Dpi de theo doi, quan ly 
vi chd bi in Trin A den thi hanh an. Tuy 
nhien, sau do dng T da khdng kiem tra, ddn 
ddc vu viec dan den bd sdt, khdng td chiic 
thi hanh an ddi vdi bi an Tran A. Den ngiy 
10/6/2018, Trin A bi co quan Canh sit dilu 
tra Cdng an tinh Q ra quyet dinh khdi td vu 
an, khdi td hi can va ra lenh bat tam giam 
vl Tdi van chuyen hang cim, quy dinh tai 
khoan 3 Dilu 191 BLHS nam 2015. Trong 
qua trinh dilu tra hinh vi van chuyen hang 
cim cua Trin A, ca quan Cinh sit dieu tra 
Cdng an tinh Q phat hien Trin A chua thi 
hanh bin in hinh su ciia TAND huyen H. 

Theo kit qui xac minh, dng T - Phd dpi 
trudng la ngudi phii chiu trich nhiem 
chinh khi dl xiy ra viec khdng td chirc thi 
hinh in phat tii ddi vdi Trin A, ldi din den 
vi pham tren cua dng T Ii ldi vd y, hau qua 

la din nay da hit thdi hieu thi hinh an phat 
tu ddi vdi Trin A; ngoai ra, Trin A cdn 
thyc hien thSm hanh vi pham tpi khae. 

Xet vl ciu thinh tgi pham: Ong T - Phd 
dpi trudng Ii ngudi cd chirc vy, quyen ban, 
da cd hanh vi khdng thuc hien dung quy 
dinh tai khoan 3 Dilu 15 Luit thi hanh an 
hinh sy nam 2010 vl "ap giii thi hanh in 
ddi vdi ngudi bi ket an phat tu dang dupe tai 
ngoai..."; khoan 1 Dieu 257 Bd luit Td 
tyng hmh sy nam 2003: "Co quan Cdng an 
thi hanh hinh phat true xuat, tii cd thdi han, 
hi chung thin..."; dilm b khoan 1, Dieu 7 
Quy chi tam giu, tam giam (ban hinh kem 
theo Nghi dinh sd 89/1998/ND-CP ngay 
07/11/1998 eua Chmh phii) vl "thuc hien 
viec giam, giii, tra tu do cho ngudi bi tam 
giii, tam giam, khi cd Lenh hoac Quyet dinh 
cita ngudi cd tham quyen theo quy dinh cua 
phap luit td tung hinh sy", ldi dan den sai 
pham la vd y. Hinh vi ciia dng T xam pham 
din khich thi la tinh dimg dan ciia boat 
ddng thi hanh an hinh su cua co quan thi 
hinh an hinh su. Tir do gay nen hau qui la 
Trin A lgi dung de tiep tuc thyc hien tdi 
pham khic, ben canh dd ciing gay inh 
hudng xiu den an ninh, hit tu, an toin xa 
hpi; gay inh hudng xiu den hoat ddng ciia 
CO quan thi hinh an hmh sy do ban an ddi 
vdi Trin A khdng dugc thi hinh. Hinh vi 
ciia dng T cd dau hieu cua Tdi thieu trach 
nhiem gay hau qui nghiem trgng theo Dieu 
285 BLHS nam 1999. Tuy nhien, thdi dilm 
xac minh Ii ngiy 05/12/2018, thdi diem nay 
BLHS nam 2015 cd hieu luc, nen can cir 
dilm d khoan 2 Dilu 2 Nghi quyet sd 
41/2017/QH14 ngay 20/6/2017 cua Qudc 
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hdi ve thi hanh BLHS nam 2015 thi Dieu 

360 BLHS nam 2015 cd lgi ban so vdi Dieu 

285 BLHS nam 1999 nen frong tinh hudng 

tren se ap dung Dieu 360 BLHS nam 2015. 

Van de dat ra la khi ddi chieu cic yeu td cau 

thanh tpi pham eiia vy viec vdi Dilu 360 

BLHS nam 2015 thi dap ling yeu ciu v l chii 

the, hanh vi, khach the va mat chii quan, 

nhung khdng dap iing ve yeu td hau qui, do 

Dieu 360 chi ghi nhin hau qua Ii thiet hai ve 

tinh mang, siic khde v i tai sin. Nen hanh vi 

tren ciia dng T khdng dii yeu td cau thanh 

Tdi thieu trach nhiem giy hau qui nghiem 

trpng. Do dd, ngay 17/4/2019, Co quan dieu 

tra da ra quyet dinh khdng khdi td vu an 

hmh su ddi vdi dng T ve Tpi thieu trach 

nhiem gay hau qua nghiem trpng theo quy 

dinh tai Dilu 360 BLHS nam 2015 ddi vdi 

vy viec tren. 

Tinh hudng thir hai: N Ii pham nhan 

dang thi hinh in 05 nam tii giam ve Tdi cd 

y gay thuang tich, dugc giam tai Trai tam 

giam Cdng an tinh K. Khoang thing 4, 

5/2014, pham nhin B sau khi ra tu de lai cho 

N 02 dien thoai di ddng. Khoang thing 

9/2014, ban gai ciia N thdng qua viec giii 

qua tham nudi da dua vio cho N 01 dien 

thoai kem sim. Den cudi thing 02/2015, ddi 

tupng ten T d ngoai nem vio cho NOI dien 

thoai v i 02 cyc pin qua tudng rao bio ve. 

Qua tiep xiic vdi cac can pham, N biet dupe 

cac can pham cd nhu ciu sir dung dien thoai 

di ddng de lien lac ra ben ngoai nen trong 

khoing thdi gian tir thing 4/2014 den thing 

9/2014, khi lao ddng tai nhi tam giii Cdng 

an thinh phd Q, tinh K, N ban cho T A 01 

dien thoai di ddng Nokia, dien thoai niy T. A 

mua giiip cho D. Ngay 28/3/2015, pham 

nhan D bi giam tai budng giam N3 da dung 

dien thoai lien lac ra ngoai de dieu hinh viec 

mua ban ma tiiy. Ngay 30/3/2015, D gpi 

dien thoai cho pham nhan B dang chap hanh 

an t£ii budng giam sd 2, trai giam Cdng an 

tinh K, sau dd, B diing dien thoai lien lac 

cho M tni tai tinh K di nhin 0,5 kg ma tuy 

tCr vg chdng I v i P tai thinh phd N, khi cac 

ben dang thuc hien hanh vi giao nh^in ma 

tiiy thi hi co quan Cinh sit dieu tra Cdng an 

tinh K bat qua tang, qua trinh dieu tra xac 

dinh dugc D trong qua trinh bi tam giam da 

dung dien thoai lien lac ra ngoai dS giao 

dich budn ban ma tiiy. 

Theo ket qui xac minh: Ong H - Can bp 

quin giao ciia Dpi quan ly cai tao pham 

nhan Ii ngudi cd trich nhiem true tiep 

quin ly pham nhan N, nhung da khdng 

thyc hien chat che viec kiem tra, lyc soat 

thin the pham nhan N khi ra vio khu giam, 

nen khdng phat hien N cit giau dien thoai 

(la vat cam), rdi ban cho ddi tupng D de sir 

dyng lien lac ra ngoai dieu hanh viec budn 

ban ma tiiy khi dang bi tam giam tai Trai 

giam Cdng an thanh phd Q, tinh K. Ldi de 

dan den sai pham la Idi vd y. 

Xet ve cau thanh tdi pham: Ong H - Can 

bd quan giio, Ii ngudi cd chiic vu, quyen 

ban, da cd hinh vi khdng thuc hien diing 

quy dinh tai Dieu 14 Thdng tu sd 

68/20n/TT-BCAngay 07/10/2011 cua Bd 

Cdng an trong ve cdng tac kiem tra, luc soat 

thin thi pham nhin ra vao trai giam, dng H 

thyc hien hanh vi vdi Idi vd y. Hanh vi ciia 

dng H da xam pham den khach the la tinh 

diing d in cua boat dpng thi hinh an hinh su 
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ciia CO quan thi hanh in hinh sy. Tu dd din 

den hau qui Ii pham nhin N cit giau dien 

thoai rdi ban cho D, D igi dung tinh hinh de 

sir dyng dien thoai lien lac ra ngoai thyc 

hien hinh vi pham tdi khic (dieu hinh viec 

mua ban ma tuy). Hanh vi cua dng H cd diu 

hieu ciia Tdi thieu trach nhiem gay hiu qui 

nghiem trgng theo Dieu 285 BLHS 

naml999. Tuy nhien, tuong tu nhu tmh 

hudng tren, can cii diem d khoin 2 Dieu 2 

Nghi quylt sd 41/2017/QH14 ngiy 

20/6/2017 cua Qudc hdi vl thi hanh BLHS 

nam 2015 thi se ap dyng Dilu 360 BLHS 

nam 2015 vi Dieu 360 cd lgi hon so vdi 

Dilu 285 BLHS nam 1999. V l ciu thanh tdi 

pham thi mac dii cac yeu td chu the, mat 

khach quan, mat chu quan va khich the la 

phii hgp vdi Dilu 360 BLHS nam 2015, 

nhung yeu td hau qua la khdng phii hpp. 

Tinh huong thu ba: Thing 01/2018, Ca 

quan dieu tra nhin dugc ngudn tin cd ndi 

dung: Ngiy 14/6/2005, TAND huyen N, 

tinh A tuyen phat T 10 nam tu ve cac tdi 

gilt ngudi va ting trii, su dung trai phep vii 

khi quin dung v i dugc dua di chap hinh an 

tai trai giam B. Tai day, mac dii T pham tdi 

rit nghiem trgng nhung lai dugc dng P.A 

(Giim thi) bd tri lam Td trudng td cang tin; 

dugc ngu v i sinh boat tai phdng ty quin 

(phdng thi dua). Theo danh sich tham gap 

va danh sach gpi dien cho than nhan the 

hien, qui trinh bi giam giii, T da dugc gap 

than nhin 27 lin, trong dd cd 21 lan gap H 

(ban cua T) v i cd 56 lin T gpi dien, hong 

dd cd 37 lin T gpi cho H, thang ggi nhieu 

nhit din 5 lan. Ddng thdi, lgi dung viec 

quan ly pham nhin khdng chat che, T da 

liy dien thoai tir ngudi vao tham nudi dem 

vao cit giiu trong trai giam, dien thoai ra 

ngoai dieu hanh viec mua ban trai phep 

chit ma tiiy. Ngoai ra, tuy khdng phii la 

thin nhan nhung H.C (dan em cua T) nhieu 

lan vio tham de ban bac viec mua ban ma 

biy. Sau dd, T da chi dao cho H.C thyc hien 

viec mua ban trai phep chit ma tiiy thdng 

qua dien thoai. Sau khi hinh vi mua ban ma 

tiiy bi phat hien, T da bi TAND tinh A dua 

ra xet xir v i tuyen phat miic an tu hinh ddi 

vdi T, H.C va eac ddng pham. 

Theo ki t qua xic minh; Ong P.A - Giam 

thi trai tam giam chiu trach nhiem chinh 

khi de xiy ra sai pham vi da chi dao cac 

Phd giam thi va cac c in bd cap dudi thyc 

hien viec cho phep T lao ddng tai cang tin, 

ngu tai phdng tu quin v i de cho T ggi dien 

thoai ra ngoii cho ngudi khdng phii Ii 

than nhan, vugt miic quy dirih, tham gap 

ngudi khdng phii Ii than nhan, vugt sd lin 

quy dinh, de ddi tugng mang dien thoai 

vao sir dung, tir dd dan den hau qua pham 

nhin T thuc hien tdi pham cd tinh chat die 

biet nghiem trgng ngay trong trai giam. Ldi 

dan den vi pham ciia dng P.A Ii ldi vd y. 

Xet ve ciu thanh tdi pham: Ong P.A -

Giam thi trai tam giam la ngudi cd chirc vu, 

quyin han, da cd hinh vi khdng thuc hien 

diing quy djnh tai Hudng dan sd 8128/V26 

ngiy 15/10/2004 cua Bp Cdng an hudng 

dan td chiic cho pham nhin gap than nhan, 

nhan, giri thu, nhin tien qua, lien lac vdi 

thin nhan bing dien thoai v i boat ddng 

cang tin trong trai giam; Thdng tu sd 

46/2011/TT-BCA ngiy 30/6/2011 ciia Bp 

Cdng an quy dinh viec ph^m nhan gap than 
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nhan; nhan, giri thu; nhan tien, qua va lien 

lac dien thoai vdi thin nhan; Dieu 14 Thdng 

tu sd 68/2011/TT-BCA ngay 07/10/2011 

ciia Bg Cdng an trong ve cdng t ic kiem tra, 

luc soat pham nhan ra vao Trai giam, dng 

P.A thyc hien hanh vi tren vdi ldi vd y. 

Hanh vi ciia dng P.A da x im pham din 

khach the la tinh diing dan ciia boat ddng 

thi hanh an hinh su ciia ca quan Thi hanh 

an hinh su. Tii dd dan den h iu qui pham 

nhin T lgi dung de thyc hien hinh vi pham 

tdi dac biet nghiem trgng trong khi dang bi 

giam giii trong trai giam va sau dd bi 

TAND tuyen phat tu hinh. Hinh vi ciia dng 

P.A cd dau hieu cua Tdi thieu trich nhiem 

gay hau qua nghiem trgng theo Dieu 285 

BLHS nam 1999. Tuy nhien, tuong ty nhu 

hai tinh hudng tren, thdi diem xic minh Ii 

thing 01/2018, can cir diem d khoan 2 

Dilu 2 Nghi quylt so 41/2017/QH 14 ngiy 

20/6/2017 cua Qudc hpi vl thi hinh BLHS 

nam 2015 thi se i p dung Dilu 360 BLHS 

nam 2015. Ve cau thanh tpi pham thi mac 

dii cac yeu td chu the, mat khich quan, 

mat chii quan v i khich the Ii phu hgp vdi 

Dilu 360 BLHS nam 2015, nhung ylu td 

hau qua Ii khdng phii hgp, vi Dieu 360 

BLHS nam 2015 chi quy dinh hau qua la 

nhiing thiet hai ve tinh mang, siic khde va 

tii sin, ma khdng cd quy dinh h iu qua ve 

phi vat chit. Do vay, Co quan dieu tra da 

ra quyet dinh khdng khdi td vy an ddi vdi 

vu viec tren. 

Nhu vay, xet ve mat chii the thi dng T -

Dpi phd, dng H - Can bd quan giao va dng 

P.A - Giam thi d cac tinh hudng neu tren Ii 

nhiing ngudi cd chiic vu, quyen ban, nhung 

da thyc hien khdng diing chiic trach, nhiem 

vu theo quy dinh phap luat, Idi d in den vi 

pham Ii ldi vd y. Hanh vi vi pham da tac 

dgng den khach the la boat ddng dung dan 

cua CO quan thi hanh an hinh sy - khach the 

cua nhdm tdi pham ve chirc vu. Mac dii 

hinh vi ciia dng T, dng H va dng P.A xam 

pham den boat ddng diing dan cua ca quan 

thi hinh in hinh sy, m i rdng ban la tinh 

nghiem minh, diing dan cua phap luit, tir dd 

gay ra hau qua Ii: De ngudi khac lgi dung 

thuc hien tdi pham; gay anh hudng xau den 

an ninh, trat ty, an toin xa hpi; gay inh 

hudng xiu den boat dpng ciia ca quan, td 

chiic. Tuy nhien, khdng the truy ciru trich 

nhiem hinh su ddi vdi cac ddi tugng tren do 

hau qua thiet hai khdng phai Ii thiet hai ve 

tinh mang, sire khde va tii sin theo quy dinh 

tai Dieu 360 BLHS nam 2015. Dieu nay din 

den viec khdng dat dugc muc tieu b io ve 

trat ty phap luat, chdng mgi hanh vi pham 

tdi; giao due mpi ngudi y thiic tuin theo 

phap luit, phdng ngira va dau tranh chdng 

tgi pham va siu xa ban Ii khdng dat dugc 

myc dich "...trimg tri va giao dye y thiic 

tuan theo phap luat v i cic quy tic cua cude 

sdng; ngan ngira hp pham tpi mdi; giao due 

ngudi khic tdn trpng phap luat..." ciia Bd 

luit Hmh sy. 

Qua phan tich tren cd the thiy, Dieu 360 

BLHS nam 2015 khi lupng hda hiu qu i 

chi dimg lai d viec ghi nhin hau qua la 

nhung thiet hai ve tinh mang, siic khde va 

tai san, da gidi ban v i bd sdt loai thiet hai 

quan trpng la nhiing thiet hai phi vat chat, 

nhu: Giy can trd hoat ddng dieu tta, truy 

td, xet xu; giy anh hudng den phan quyet 
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vu in sau nay; gay anh hudng xiu den an 
ninh, ttat tu, an toan xa hdi; giy inh hudng 
xiu den boat ddng cua ca quan, td chirc; de 
ngudi khac lgi dung thuc hien tdi pham; 
lam bien ddi tinh trang binh thudng ve 
each xir sy ciia con ngudi; su bien ddi tir 
tinh ttang an toan sang tinh ttang nguy 
hiem; hay nhu inh hudng xau den viec 
thyc hien dudng ldi cita Ding, chinh sich 
cita Nha nude, gay anh hudng ve an ninh, 
ttat ty, an toin xa hpi... 

Viec ghi nhin thiet hai phi vat chat la 
quan trpng vi cin thiet ddi vdi Tdi thieu 
ttaeh nhiem gay hau qui nghiem ttpng 
xuat phat tir dac thii ve yeu td chu the, mat 
chil quan vi khach the ttong cau thinh tdi 
pham ciia tdi pham nay, tir dd, dan den 
nhiing thiet hai ma hanh vi thieu trich 
nhiem giy ra khdng chi la thiet hai ve tinh 
mang, siic khde va tai sin mi cdn cd ca 
thiet hai phi vat chit, cy the nhu sau; 

Thu nhdt. chu the cita Tdi thieu ttaeh 
nhiem giy hiu qui nghiem ttpng ndi chung, 
ttong ba tinh hudng tten ndi rieng la dang 
chil the dac biet, Ii nhiing ngudi cd chiic vy, 
quyen ban ttong cic co quan nha nude. Xet 
ve dieu kien pham tdi thi ngudi cd chiic vu, 
quyen ban thuan lgi ban trong viec thyc 
hien hanh vi pham tpi cGng nhu sai pham de 
xay ra xuit phat tir dia vi xa hdi vi mdi 
trudng lam viec ciia hp. Do do, thyc te 
khdng it trudng hgp can bd cdng chirc da lo 
Ii, thieu ttaeh nhiem din den khdng thyc 
hien hoac thuc hien khdng diing nhiem vu 
dugc giao hay thim chi Ii cd tinh lam trai 
quy dinh cua Nhi nude giy ra thiet hai cho 
Nba nude, cho xa hdi nen viec phap luit cd 

quy dinh ehe tai dl xir ly sai pham ddi vdi 
nhdm chu the nay la can thiet nhim trimg tri 
chil the sai pham va phdng ngira, ran de 
nhimg chit the khic, tir dd ban che thiet bai 
cho Nha nude, cho xa hdi. 

Thu hai, xet ve mat chii quan cita tpi 
pham: Tdi thieu ttaeh nhiem gay hau qui 
nghiem ttpng dugc thyc hien vdi ldi vd y 
hay ndi each khac la ngudi cd chiic vu, 
quyen ban khdng mong mudn thyc hien 
hinh vi cung nhu khdng mong mudn cd 
thiet hai xiy ra ".. .vi thieu ttich nhiem ma 
khdng thyc hien hoac thyc hien khdng 
diing..." (Dilu 360 BLHS nam 2015). Vi 
ldi khi thuc hien hinh vi Ii ldi vd y nen 
thudng khd de xac djnh tinh nguy hiem ciia 
hinh vi neu chi can cu vao hanh vi, nen de 
xem xet tinh nguy hiem ciia hinh vi thi hiu 
qui thiet hai Ii yeu td can thiet de lam ca 
sd cho vi?c dinh gia tinh nguy hiem cita 
hanh vi, tir dd xac dinh chii the thuc hien 
hanh vi cd phii Ii tpi pham bay khdng. 

Thu ba, khic vdi cac tdi xam pham 
quyen sd hiiu hay tpi xim pham ve danh 
du, tinh mang, sire khde, Dieu 360 BLHS 
nam 2015 cd khach the Ii hoat ddng diing 
din ciia ca quan, td chiic. Ddi tugng mi tpi 
pham true tiep tic ddng vio khdng phai la 
ca nhin hay vat the cu the nio do ma la 
boat ddng diing dan cita cac ca quan, td 
chirc, tir dd gay ra nhiing bien ddi nhit 
dinh cho ddi tugng bi tac ddng. Trong thyc 
tiln, su bien ddi tinh trang binh thudng cua 
ddi tupng la co sd de xic dinh miic dp thiet 
hai, hay cd the ndi la hiu qua thiet hai cua 
tpi pham dupe xac dinh thdng qua mirc dp 
biln ddi cita ddi tugng bi tdi pham tac 
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ddng vao. Trong khoa hgc phap ly, su biln 

ddi cita ddi tugng bi t ie ddng bdi hanh vi 

nguy hiem cho xa hdi cd the the hien dudi 

cic dang nhu sau; Thiet hai ve the chit, 

thiet hai nay bao gdm thiet hai v l tinh 

mang (hiu qui chet ngudi) v i thiet hai v l 

siic khde (b; thuang tich hoac cac tdn hai 

ve sire khde khae); thiet hai v l tai san nhu: 

Tai sin bi hiiy hoai, bi hu hdng...; thiet hai 

phi vat chat nhu: Su bien ddi tinh binh 

thudng ve each xu sy ciia con ngudi; sy 

bien ddi tir tinh ttang an toan sang tinh 

ttang nguy hiem; hay nhu anh hudng x iu 

den viec thyc hien dudng ldi cita Dang, 

chinh sach cua Nha nude, gay inh hudng 

ve an ninh, ttat ty, an toin xa hdi... (Thdng 

tu lien tich sd 02/2001/TTLT-TANDTC-

VKSNDTC-BCA-BTP ngay 25/12/2001), 

hay cd the g iy ra nhiing bien ddi khac nhu: 

Can ttd boat dpng dieu tra, truy td, xet xir; 

giy inh hudng den phan quyet vu an sau 

nay; giy inh hudng xau den an ninh, trat 

ty, an toin xa hdi; giy inh hudng xiu den 

hoat ddng ciia co quan, td chiic; de ngudi 

khic lgi dung thyc hien tdi pham. 

Them vio dd, neu diem qua cac tdi ve 

thieu ttaeh nhiem cd the thay cac tdi ve 

thieu ttich nhiem cd diem chung la ghi 

nhan mdi quan he nhan qua diy chuyen 

giiia hinh vi nguy hiem v i hiu qui thiet 

hai, nhu: Dieu 179 - Tdi thieu ttich nhiem 

gay thiet hai den tii san Nhi nude, co quan, 

td chiic, doanh nghiep; Dieu 308 - Tdi thieu 

ttaeh nhiem ttong viec giii vO khi, vat lieu 

nd, cdng cu hd ttg giy hiu qua nghiem 

ttgng; Dieu 376 - Tdi thieu ttich nhiem de 

ngudi hi bat, ngudi bj tam giii, tam giam. 

ngudi dang chap hinh an phat tii trdn. Dac 

diem cita each ghi nhan n iy Ii bin than 

hanh vi thieu ttaeh nhiem ciia ngudi cd 

chiic vu, quyen han chua giy nen nhiing 

thiet hai cu the de lam can cii ttong viec 

djnh tdi ma thiet hai dd phat sinh thdng qua 

mdt sy kien khac. Hay ndi cich khac, bin 

than ciia hinh vi thieu ttaeh nhiem lim phit 

sinh hanh vi ttii phip luat hoac sy kien thii 

hai va tir su kien thii hai dd giy ra hau qua 

thiet hai. Vi du, theo quy djnh tai Dieu 376 

BLHS nam 2015 thi hanh vi khdng thyc 

hien hoac thyc hien khdng diing nhiem vu 

ciia ngudi cd nhiem vu canh gic, ap giii de 

dan den he qui Ii ngudi bj tam giu, tam 

giam bd ttdn, tii dd, din den hiu qua tiip 

theo Ii vy in bi tam dinh chi, ngudi bd ttdn 

tta thii, ngudi bd ttdn tiip tyc thyc hien tdi 

pham. Chinh vi vay, ttong eau thinh tdi 

pham cita cic tpi thieu ttaeh nhiem quy 

dinh hau qua thiet hai khdng can cii true 

tiep vao hinh vi thieu ttaeh nhiem ma se 

can cii v io hanh vi ttai phip luat xiy ra sau 

dd de xic djnh hiu qua thiet hai. 

Neu ddi chieu vdi each quy dinh tten, 

cd thi thiy, Dilu 360 BLHS nam 2015 chi 

quy dinh hanh vi thieu ttaeh nhiem rdi ghi 

nhan hau qui thiet hai ma thieu viec ghi 

nhin hinh vi thii hai. Viec quy djnh nhu 

vay vd hinh chung xiy ra trudng hgp la 

hau qui thiet hai thyc te xiy ra khdng trimg 

khdp vdi hau qua ma nha lam luit da dy 

heu, nen hanh vi thieu ttich nhiem dd 

khdng the bj xir ly hinh sy. Vi du: Tai tinh 

hudng thu nhit, vi thieu ttich nhiem ma 

dng T khdng kiem tta ddn ddc viec td chirc 

thi hinh an phat tii ddi vdi Tran A din ddn 
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sy kien thii hai la khdng td chirc thi hinh 

in ddi vdi Tran A, tir viec khdng td chirc 

thi hanh in , dan den h iu qua Ii ban in phat 

til ddi vdi Trin A khdng dupe thi hanh an, 

giy anh hudng xau den an ninh, ttat hr, an 

toin xa hdi, boat ddng ciia ca quan thi 

hanh in hinh sy v i Trin A lgi dung tinh 

hinh de tiep tuc thyc hien hanh vi pham tdi 

khic. Tuy nhien, khdng the xir ly hinh sy 

ddi vdi hinh vi cita dng T vi hau qui thiet 

hai xay ra khdng phai Ii nhiing thiet hai ve 

tinh mang, siic khde v i tai san m i Dieu 

360 BLHS nam 2015 da dy lieu. 

Tdm lai, Dilu 360 BLHS nam 2015 

lugng hda hau qua thiet hai de lam can cii 

xac dinh tdi pham chi dimg lai d viec ghi 

nhin hiu qua Ii nhirng thiet hai ve the chat 

va t i i san da dan den ban che, bi t cap Ii 

nhieu hinh vi thieu ttich nhiem cua ngudi 

cd chiic vu, quyen han xay ra tren thyc te 

khdng the xir ly hinh su do hau qui xay ra 

chi la thiet hai phi vat chit m i khdng phii 

la nhiing thiet hai ve tinh mang, siic khde 

va tai sin. 

Ngudi cd chirc vy, quyen ban, bin thin 

hg cd am hieu ve phap luit, cd nhin thirc ve 

lgi ich chung ciia xa hdi, tuy nhien lai lua 

chpn banh vi di ngugc lai vdi ddi hdi cbung 

ciia xa hdi, cho dii thuc hien hinh vi dd vdi 

y thiic chil quan Ii cd y hay vd y thi cung 

cin bj trung trj nghiem de ngan ngira hanh 

vi ttong tuang lai, cung nhu giao due y tbire 

tuin theo phip luit. Chinh vi vay, viec xir ly 

nghiem ddi vdi can bd vi thieu ttaeh nhiem 

ma khdng thuc hien hoac thyc hien khdng 

ditng nhiem vu dugc giao Ii cin thiet, vi 

vay, mpt ttong nhiing yeu ciu dat ra la viec 

ghi nhin hau qui ciia Dilu 360 BLHS nam 

2015 can phii bao quit va diy dii. 

Tir nhiing phin tich tten, tac gia kiSn 

nghj Dilu 360 BLHS nam 2015 cin dugc 

sua ddi, bd sung hau qua la thiet hai pbi vat 

chit de lam ca sd cho viec xir ly hanh vi vi 

pham cua ngudi cd chiic vy, quyen han do 

thiiu ttich nhiem ma khdng thyc hien hoac 

thyc hien khdng dimg nhiem vu dugc giao, 

cy the nhu sau; 

Dilu 360. Toi thi iu trach nhiSm gAy 

hau qua nghiem trong 

1. Ngudi nao cd chiic vu, quyen ban vi 

thieu ttich nhiem ma khdng thyc hien hoac 

thyc hien khdng diing nhiem vu dugc giao 

thugc mdt ttong cic trudng hgp sau day, 

nlu khdng thugc trudng hgp quy dinh tai 

cac dieu 179, 308 va 376 ciia Bd luit niy, 

thi bj pbat cii tao khdng giam giii den 03 

nam hoac phat tii tir 06 thing den 05 nam; 

d) Gdy thiit hgi ve tdi sdn tic 100.000.000 

dong din duoi 500.000.000 ddng; 

e) Gdy cdn tro hogt dgng dieu tra, truy 

td, xit xu, thi hdnh dn; 

j) Gdy dnh huong din phdn quyit vu dn 

sau ndy; 

g) Gdy dnh huong xdu den an ninh, trat 

tu, an todn xa hgi; 

h) Gdy dnh huong xdu din hogt dong 

cua CO quan, td chuc; 

i) Bi nguoi khdc lgi dung thuc hiin 

tdi phgm; 

k) Cdc thiet hgi phi vdt chdt khdc. 

2. Pham tdi thude mdt ttong cic trudng 

hgp sau diy, thi bi phat tii tir 03 nam din 
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