
CONG TAC KIEM SAT 

MOT SO LUU Y KHI KIEM SAT 
VIEC G u i QUYET CAC VU AN TRANH CHAP 

HOP DONG VAY TAI SAN 

TITTHINGAN* 

Viec giai quyet cac tranh chap h^p d6ng vay tai san vira phai ap 
dung Bo luat Dan sy, vira ap dyng quy dinh v^ iai su4t cua Ngan h^ng 
nha nirdrc trong tirng thdi ky. Bai vilt chia se nhihig kinh nghiem thuc 
tien ve kiem sat vi^c giai quylt cac tranh ch^p h ^ d^ng vay tai san 
khong phai hop dong tin dung, dac bif t la vif c xac dinh lai, lai su4t. 

Tic khda: Hgp ddng vay tdi sdn; tranh chdp hop dong vay tdi sdn; ldi 
sudt vay. 
Nhgn bdi: 14/8/2019; bien tap xong: 06/9/2019; duyet bdi: 18/9/2019 

1. Ve thoi hieu khdi ki^n 

Hgp ddng vay tai san thudng dugc thuc 

hien trong thdi gian dai, cd nhieu thay ddi, 

bd sung nen khi kiem sat viec giai quyet 

cac vu an tranh chap hgp ddng vay tai san, 

Kiem sat vien (KSV) can chii y xac dinh 

thdi hieu khdi kien, cu the: 

- Bdi vdi cdc tranh chdp hgp ddng vay 

phdt sinh trudc ngdy 01/01/2017: Ap dung 

quy dinh ve thdi hieu theo quy dinh tai 

Dieu 159 va diem h khoan 1 Dieu 192 cua 

Bp luat Td tung dan sir (BLTTDS) nam 2004 

siia ddi, bd sung nam 2011 (theo Dieu 2 

Nghi quyat sd 103/2015/QH13 cua Qudc hpi 

ngay 25/11/2015 vk viec thi hanh BLTTDS). 

- Bdi vdi cdc tranh chdp hgp ddng vay 

phdt sinh tic ngdy 01/01/2017: Ap dung 

khoan 2 Dieu 184 BLTTDS nam 2015 va 
khoan 2 Dilu 149 Bp luat Dan su (BLDS) 
nam 2015, KSV can nghien ciru hd sa vu 
viec dan su, kiem tra cd ducmg su nao yeu 
cau ap dung thdi hien khdi kien khdng? 
Trudng hgp khdng cd duong su nao yeu 
cau ap dung thdi hieu thi Tda an khdng ap 
dung thdi hieu khdi kien. Trudng hpp cd 
mot ben hoac cac ben yeu cau ap dung 
thdi hieu (duge dua ra trudc khi Tda an 
cap so tham ra ban an, quyet dinh giai 
quyet vu, viec) thi xac dinh nhu sau: Ddi 
vdi tranh chap ddi lai tai san (tien ng gdc) 
thi khdng ap dung thdi hieu khdi kien quy 

*Trwdng phong, Phong kiim sat viec giai 

quyit cac vu viec dan sg (Phong 9) Vien 

kiim sat nhan dan tinh Nghe An. 
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dinh tai khoan 2 Diiu 155 BLDS nam 

2015; ddi vdi tranh chip phat sinh tir giao 

dich dan su (tien lai) thi ap dung thdi hieu 

khdi kien quy dinh tai Didu 429 BLDS 

nam 2015 (03 nam). 

- Tic chdi dp dung thoi hieu: Theo quy 

dinh khoan 2 Didu 149 BLDS nam 2015 

"Ngudi duge hudng Ipi tir viec ap dung 

thdi hieu cd quyen tir chdi ap dung thdi 

hieu, trir tnrdng hgp viec tu chdi dd nham 

muc dich trdn tranh thuc hien nghTa vu". 

Trudng hgp "nguoi dugc huong lgi" tii 

viec ap dung thdi hieu tu chdi ap dung thdi 

hieu thi KSV phai xem ly do ciia viec tir 

chdi cd nham muc dich trdn tranh thuc 

hien nghia vu khdng? 

Khi kiem sat ve giai quyet yeu cau ap 

dung thdi hieu khdi kien, KSV can kiem 

tra can cii chap nhan hay khdng chap 

nhan yeu cau ap dung thdi hieu cua Tda 

an; trudng hgp Tda an ap dung thdi hieu 

khdi kien thi ban an, quyet dinh cua Tda 

an cd nhan dinh, quyet dinh dinh chi giai 

quyet ddi vdi yeu cau dd ciia nguyen dan 

hay khdng. Vudng mac trong thuc tiln la 

Dilu 149 BLDS nam 2015 quy dinh Tda 

an chi ap dung thdi hieu khi mdt ben hoac 

cac ben yeu cau ap dung thdi hieu va dua 

ra yeu cau trudc khi Tda an cap sa tham 

ra ban an, quyet dinh giai quyet vu viec 

nhung cac duong su khdng nam dugc quy 

dinh ve thdi hieu va quyen yeu cau ap 

dung thdi hieu; BLTTDS nam 2015 ciing 

khdng quy dinh Tda an phai giai thich npi 

dung nay cho ducmg sir nen mdt sd vu an 

d in giai doan giai quyet theo trinh tu 

phiic thim, duong sir mdi yeu cau ap 

dung thdi hieu nen khdng dugc Tda an 

chap nhan. 

2. Xac dinh noi dung khoi ki^n cua 

nguy§n dtrn va phan to cua bi dim, yen 

can doc lap cua ngirdi co quyen lgi, 

nghia vu lien quan (neu co) 

Theo quy djnh tai Dieu 5 BLTTDS nam 

2015, Tda an chi giai quyet khi cd yeu cau 

ciia duong su va chi giai quyet trong pham 

vi yeu cau cua duang su. Trudng hgp giai 

quyet khdng day du cac yeu cau ciia duong 

su hoac giai quyet vugt qua yeu cau ciia 

duang su la vi pham phap luat. Vi vay, 

KSV phai nghien ciiu ndi dung yeu cau cua 

nguyen dan de xac dinh nguyen don khdi 

kien yeu cau Tda an giai quyet nhiing ndi 

dung gi, cu the; 

Thu nhdt, xac dinh nguyen dan yeu cau 

ca nhan, td chiic nao tra ng, gdm ng gdc 

bao nhieu, lai va lai suat bao nhieu; ngudi 

vay cd chuyen giao nghia vu tra ng cho 

ngudi khac khdng? cd bien phap nao bao 

dam thuc hien nghia vu ddi vdi khoan vay 

khong? Cd ai yeu cau thuc hien nghia vu 

bao dam khdng? 

Tir viec xac dinh nhiing npi dung nguyen 

don yeu cau Tda an giai quyet thi KSV mdi 

kiem sat dugc Tda an da xac dinh dung va 

day dii mdi quan he tranh chap va dua day 

dii nhiing ngudi cd quyen lgi, nghia vu hen 

quan vao tham gia td tung hay chua; cd bd 

sdt hoac giai quyet vugt qua pham vi yeu 

ciu giai quyet ciia duong sir hay khdng. 

Trong thuc te, mdt sd vu an Tda an xac 

dinh chua diing hoac chua day du moi 

quan he tranh chap; khdng dua day dii 

nhiing ngudi cd quyen lgi, nghTa vu lien 

quan vao tham gia td tung. 

Vi du: Ong A khdi kien dng B va ba C 

ng 200.000.000 ddng va lai theo hgp ddng 
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vay tai san ma cac ben da ky ket. Sau khi 
vay dng B chet, nen dng A yeu cau ba C va 
nhiing thira ke cua dng B tra ng. Tda an 
xac dinh d^y la vu an tranh chap hgp ddng 
vay tai san la xac dinh chua day du mdi 
quan he tranh chap va khdng dua nhung 
ngudi thira ke cua dng B vao tham gia td 
tung la khdng diing quy dinh Dieu 68 
BLTTDS nam 2015; Dilu 651 BLDS nam 
2015. Trong vu an nay, dang le Tda an phai 
xac dinh mdi quan he tranh chap la "tranh 
chap hgp ddng vay tai san va yeu cau thuc 
hien nghia vu tai san ngudi chet de lai" va 
lam rd nhirng ngudi thugc hang thira ke thii 
nhat ciia dng B de dua ho vao tham gia td 
tung vdi tu each la ngudi cd quyen lgi, 
nghTa vu lien quan; xac dinh di san cua 
ngudi chet de lai; cac nghTa vu ngudi chet 
de lai phai thanh toan, thii tu thanh toan... 

Thu hai, khi nghien cim vu an tranh 
chap hgp ddng vay tai san, KSV phai xac 
dinh quan he vay cd ky han hay khdng cd 
ky han, cd lai hay khdng cd lai, tren co sd 
do xac dinh pham vi thu thap chiing cii va 
dilu luat ap dung phu hprp. Hop ddng vay 
tai san thudng dugc thuc hien trong thdi 
gian dai, nhieu hgp ddng dugc xac lap 
trudc ngay 01/01/2017 (ngay bit diu 
BLDS nam 2015 cd hieu lire) nen khi giai 
quyet viec xac dinh lai, lai suat, nhieu v\i 
an phai ap dung ddng thdi quy dinh cua 
BLDS nam 1995, BLDS nam 2005, 
BLDS nam 2015, vi vay, trong thuc tl 
Tda an thudng ap dung khdng diing, 
khdng diy du quy dinh cua phap luat 
trong viec xac dinh lai, lai suat. 

3. Nghien cihi cac tai lieu, chung cu 
duong sir giao nop va Toa an thu th^p 

Khi kilm sat viec giai quyet cac vu an 

tranh chap hgp ddng vay tai san khdng 
phai la hgp ddng tin dung, KSV phai 
nghien ciiu day dii cac tai lieu, chiing cii; 
phan tich, tdng hgp, danh gia chiing cii 
mgt each khach quan, toan dien, tir do xac 
djnh nguyen don yeu cau bi don tra sd tien 
ng gdc va tien lai bao nhieu, cd can cii hay 
khdng. De thuc hien tdt viec kiem sat cac 
vu an tranh chap hgp ddng vay tai san, 
KSV luu y mdt sd npi dung sau: 

Mgt Id, doi v&i so tien ncf goc. 
Cac vu an tranh chap hgp ddng vay tai 

san, duang su it cd tranh chap ve sd tien ng 
gdc vi phan Idn khi vay hai ben cd thiet lap 
hgp ddng. Tuy vay, mdt sd vu an bi dan 
cho ring chu ky, chu viet trong hgp ddng 
vay khdng phai ciia minh; chii sd trong hgp 
ddng vay do ben nguyen dan viet them sd 
hoac sira chua nen sd tien vay khdng dung. 
Ddi vdi nhiing trudng hgp nay, KSV can 
can cir vao ket qua giam dinh chu ky, chu 
vilt, chii sd trong hgp ddng de lam can cir 
giai quyet vu an. Trong thuc te, Tda an cdn 
cd mdt sd vi pham nhu giam dinh cung mgt 
ngi dung, hai ca quan giam dinh khac nhau 
cd ket luan khac nhau nhung Tda an khdng 
de nghi Chanh 'an Tda an nhan dan tdi cao 
hoac Vien trudng Vien kiem sat nhan dan 
tdi cao ra quyet dinh trung cau giam dinh 
theo Dieu 30 Luat giam dinh tu phap nam 
2012 de lam can cii giai quyet vu an ma 
mdi lan xet xir Tda an lai can cii vao mdt 
ket luan giam dinh dan den vu an giai 
quyet khdng khach quan, hi Tda an cap 
tren hiiy va siia nhieu lan. 

Viec xac dinh chinh xac sd tien ng gdc 
rat quan trgng, la co sd cho viec chap nhan 
hay khdng chap nhan yeu cau cua nguyen 
dan ve tra ng gdc, ddng thdi cdn la co sd 
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dg xac dinh chinh xac tien lai. Vi vay, trong 

cac vu an bi don cho rang giay nhan ng 

nguyen dem xuat trinh khdng phai la hgp 

ddng vay ban dau ma la giay chdt ng, trong 

dd bao gdm tien gdc va tien lai chua tra 

nhap vao khi chdt no (thuc te thudng la 

nhiing vu an cho vay nang lai), trong 

trudng hgp nay, KSV can nghien ciiu tai 

lieu, chiing cii, lam rd cac ndi dung nhu 

cac khoan vay dugc tdng hgp trong giay 

chdt no gdm nhung khoan vay nao, thdi 

gian vay, vay cd ky han hay khdng cd ky 

han; sd tien ng gdc, sd tien lai hai ben tinh 

toan khi chdt ng cu the ddi vdi tung khoan 

vay nhu the nao, trong dd, lai tren ng gdc 

trong han la bao nhieu de xac dinh sd tien 

ng gdc, tien lai tren ng gdc trong han va 

tien lai tren ng gdc qua han. 

Khi nghien ciiu cac vu an tranh chap 

hgp ddng vay tai san, KSV phai chii y 

nghia vu chiing minh thugc ben dua ra su 

viec. Vi du, A ddi ng B thi A phai chiing 

minh cd viec cho B vay. Neu B khai rang 

B da tra ng cho A thi nghTa vu chiing minh 

viec da tra ng la nghTa vu cua B. Cac tai 

lieu cd gia tri chimg minh thudng dugc thu 

thap la: Giiy bien nhan vay tien; giay xac 

nhan ng (sau khi vay tien mdi viet nhung 

cd ndi dung xac nhan vay tien); sd ghi ng 

cd but tich ciia ben vay the hien hg biet ngi 

dung ghi trong sd... Do dd, ddi vdi nhung 

vu an nguyen don khdi kien yeu cau bi dan 

tra ng va xuat trinh hgp ddng vay tien, cd 

chii ky hoac chii viet tai muc ngudi vay, 

nhung hgp ddng khdng cd ngudi lam 

chiing, khdng cd cdng chiing, chiing thuc; 

bi don khdng cd mat tai dia phuang. Trong 

trudng hgp nay, ngudi khdi kien phai 

chimg minh chii ky, chii viet trong hpp 

ddng dudi muc ngudi vay la chu ky cua bi 

dan thi mdi cd ca sd budc hi dan tra ng. 

Trong thuc te, mgt sd vu an Tda an chi can 

cir vao giay vay do nguyen dan xuat trinh 

de budc bi dan tra ng la chua cd can cii 

vimg chac. 

Trudng hgp bi dan thira nhan cd vay sd 

tien nhu nguyen don khdi kien nhung cho 

rang bi don vay tien cho ngudi khac va 

nhiing ngudi dd da tra tien day dii cho 

nguyen dan nhung nguyen don khdng thira 

nhan thi bi dan phai cd tai lieu, chimg cii 

d l chiing minh nhiing ngudi do da tra tien 

cho nguyen don mdi cd co sd chap nhan. 

Ddi vdi trudng hgp viec vay tien khdng 

cd giay bien nhan va khdng cd tai lieu, 

chiing cii nao chimg minh bi dem cd vay 

tien cua nguyen dan; qua trinh giai quyet 

vu an bi dan thira nhan cdn ng nguyen dan 

sd tiln cu thi nhung it hon sd tien nguyen 

don khdi kien yeu cau bi dan tra thi KSV 

can cii khoan 2 Dilu 92 BLTTDS nam 

2015 quy dinh ve nhirng tinh tiet sy kien 

khdng phai chiing minh la sy thira nhan 

cua bi don de lam can cir giai quyet vu an 

budc bi don tra ng cho nguyen dan theo sd 

tiln bi don thica nhan. 

Ngoai ra, KSV can luu y khi giai quyet 

vu an tranh chap hgp ddng vay tai san cd 

thda thuan v l lai suat, lai tren ng gdc qua 

han, lai tren ng lai qua han "cao hon quy 

dinh cua BLDS vd da trd so tien lai vugt 

qud dd", thi theo Dieu 9 Nghi quyet sd 

01/2019/NQ-HDTP ngay 11/01/2019 cua 

Hdi ddng Tham phan Tda an nhan dan tdi 

cao (Nghi quyet sd 01/2019) quy dinh mirc 

lai suat, lai tren ng gdc qua han, lai tren ng 

lai qua han "vugt qua" khdng cd hieu luc 

va "sd tien lai da tra vugt qua quy dinh 
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phap luat dugc trir vao sd tien ng gdc tai 

thdi diem tra lai, neu trii het ng gdc ma van 

cdn thi phai tra lai cho ben vay". Do do, 

ddi vdi nhiing trudng hgp nay, de xac dinh 

dugc chinh xac sd tien gdc ben vay cdn ng, 

KSV phai xac dinh sd tiln lai da tra vugt 

qua, thdi diem thanh toan lai de trir vao sd 

tien ng gdc tai thdi diem thanh toan, ddng 

thdi xac dinh rd tien lai tren ng gdc trong 

ban va tien lai tren ng gdc qua han. Vi 

thuc te, cd Tda an can cii vao giay chdt ng 

de tinh lai tren sd tien tren giay chdt ng neu 

trong do la sd tien ng lai thi vd hinh chung 

tinh lai tren ng lai. Theo quy dinh cua 

BLDS nam 1995, nam 2005 thi khdng 

dugc tinh lai tren ng lai cham tra; cdn 

BLDS nam 2015 (khoan 5 Dilu 466) thi 

chi quy dinh dugc tinh lai cua sd tien lai 

tren ng gdc trong han cham tra; khdng 

dupe tinh lai tren sd tien lai tren ng gdc qua 

han cham tra. 

Hai Id, doi vdi ldi, lai sudt. 

De xac dinh diing lai, lai suat, khi 

nghien ciiu hd so vu an, KSV phai xac dinh 

cac ndi dung sau: 

- Xdc dinh cdn cic phdp ludt dp dung de 

gidi quyet vu dn: 

+ Xac dinh hgp ddng vay tai san khdng 

phai la hop ddng tin dung cd lai, lai suat 

phii hop hay khdng phii hgp vdi quy dinh 

BLDS nam 2015: Can cii theo quy dinh 

khoan 3 Dilu 2 Nghi quylt sd 01/2019, 

n lu thupc mdt trong cac trudng hpp sau 

dupe coi la lai, lai suat phu hgp BLDS nam 

2015: Miic lai suit thda thuan khdng vugt 

qua lai suit gidi han quy dinh tai Dieu 468 

BLDS nam 2015 (khdng vugt qua 

20%/nam); lai, lai suat thda thuan dupe 

BLDS nam 2015 quy dinh nhung khdng 

dugc phap luat trudc ngay BLDS nam 

2015 cd hieu thi hanh quy dinh; lai, lai su&t 

dugc BLDS nam 2015 quy dinh, nhung 

phap luat trudc ngay BLDS nam 2015 cd 

hieu lyc thi hanh quy dinh khac. 

+ Xac dinh thdi diem xac lap hgp dong 

trudc ngay 01/01/2017 (ngay bat dau 

BLDS nam 2015 cd hieu lyc) hay dugc xac 

lap k l tir ngay 01/01/2017. 

- Cdch xdc dinh ldi, ldi sudt vd thoi gian 

chiu ldi cham trd: 

Viec xac dinh lai, lai suat thdng thudng 

dugc phan ra tren ca sd hai dang hgp ddng 

vay khdng cd lai va hgp ddng vay cd lai. 

Boi v&i hgp dong vay khdng cd ldi: 

Ddi vdi loai hgp ddng nay, ben vay 

khdng phai tra lai tren ng gdc trong han. 

Cdn lai tren ng gdc qua han dugc xac dinh 

nhu sau: 

+ Trudng hgp cac ben khdng thda thuan 

ve viec tra lai ddi vdi ng gdc qua han thi 

doi vdi khoang thdi gian trudc 01/01/2017, 

ngudi vay khdng phai tra lai ddi vdi np gdc 

qua han (theo quy dinh tai khoan 4 Dieu 

471 BLDS nam 1995; khoan 4 Dilu 474 

BLDS nam 2005; khoan 1 Dilu 3 va khoan 

1 Dilu 4 Nghi quylt sd 01/2019). Ddi vdi 

khoang thdi gian tir 01/01/2017, ngudi vay 

phai tra lai ddi vdi ng gdc qua han theo lai 

suat theo khoan 2 Dieu 468 BLDS nam 

2015(10%/nam). 

+ Trudng hop cac ben cd thda thuan ve 

viec tra lai ddi vdi ng gdc qua han thi tiiy 

theo timg trudng hgp cu the de xac dinh 

lai, lai suat nhu sau: Khoang thdi gian 

trudc 01/01/2006 ap dung theo quy dinh tai 

khoan 4 Di lu 471 BLDS nam 1995. 
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Khoang thdi gian 01/01/2006 d in 

01/01/2017 ap dung theo quy dinh tai 

khoan 4 Di lu 474 BLDS nam 2005. 

Khoang thdi gian hudc tu 01/01/2017 ap 

dung theo quy dinh tai khoan 4 Dieu 466 

BLDS nam 2015. 

Nhu vay, khi kiem sat viec giai quyet 

eac vu an tranh ch&p hgp ddng vay khdng 

cd lai thi KSV phai xac dinh dung "thdi 

gian cham tra ng gdc". Ddi vdi hgp ddng 

vay cd ky han, khdng cd lai thi viec xac 

dinh "thdi gian cham tra ng gdc" la ngay 

tiep theo lien ke cua ngay het han nen viec 

xac dinh thdi gian cham tra dan gian. 

Rieng ddi vdi hgp ddng vay khdng ky 

han, khdng cd lai thi thdi gian cham tra ng 

gdc bat dau ke tu ngay tiep theo lien ke 

cua ngay "het thdi gian hgp ly" den ngay 

xet xu so tham. Vi vay, trong trudng hgp 

nay phai xac dinh "thdi gian hop ly". 

Dilu 474 BLDS nam 1995, Dilu 477 

BLDS nam 2005, Dilu 469 BLDS nam 

2015 chi quy dinh: "Ddi vdi hgp ddng vay 

khdng ky han va khdng cd lai thi ben cho 

vay cd quyen ddi lai tai san vao bat cir liic 

nao nhung phai bao trudc cho ben vay 

mdt thdi gian hgp ly, trir trudng hgp cd 

thda thuan khac" ma khdng quy dinh 

"thdi gian hgp ly" la bao nhieu nen de dan 

d in tiiy tien trong ap dung. 

Tai dilm a khoan 3 Dieu 6 Nghi quyet 

sd 01/2019 neu tren da hudng din; "Thdi 

gian hgp ly do Tda an quyet dinh, can cu 

vao timg trudng hgp cu the de xem xet, 

quylt dinh nhung khdng qua 3 thang ke tif 

ngay thdng bao". Vi vay, khi giai quyet vu 

an, KSV phai can cir vao tai lieu, chirng cii 

va ldi khai cua cac duang su de xac dinh 

thdi di lm ben cho vay thdng bao cho ben 

vay ve viec tra ng; khi thdng bao hai ben 

cd thda thuan thdi gian nao phai tra no 

khdng? Neu hai ben cd thda thuan ve thdi 

gian tra ng thi khoang thdi gian dd dugc 

xem la thdi gian hgp ly. 

Bdi vdi hgp ddng vay cd lai: 

Hgp ddng vay cd lai la hgp ddng cd thda 

thuan ve tra lai. Lai bao gdm lai tren ng gdc 

trong han chua tra, lai tren ng gdc qua han 

chua tra va lai tren ng lai. Tuy nhien, tuy 

vao ngi dung timg vu an cu the, tren ca sd 

ndi dung yeu cau cua nguyen don; thdi diem 

ky ket hpp ddng; ndi dung cac ben thda 

thuan ve lai, lai suat de ap dung cac quy 

dinh ciia BLDS nam 1995, BLDS nam 

2005, BLDS nam 2015 va Nghi quyet sd 

01/2009/NQ-HDTP, cu thi nhu sau: 

+ Trudng hgp ap dung BLDS nam 1995: 

Lai trgn np gdc trong han chua tra theo lai 

suit thda thuan, nhung khdng dugc vugt 

qua 50% ciia lai suat cao nhat do Ngan hang 

Nha nude quy dinh ddi vdi loai cho vay 

tuong img tai thdi diem xac lap hpp ddng, 

tuang ling vdi thdi gian vay chua tra lai. 

Trudng hpp cac ben khdng xac dinh rd lai 

suat thi ap dung lai suat tiet kiem cd ky han 

do Ngan hang Nha nude quy dinh tai thdi 

diem tra ng. Lai tren no gdc qua han chua 

tra theo lai suat ng qua han cua Ngan hang 

Nha nude quy dinh tai thdi diem tra ng 

tucmg ling vdi thdi gian cham tra. 

+ Trudng hgp ap dung BLDS nam 

2005: Lai tren ng gdc trong han chua tra 

theo lai suat thda thuan rihung khdng vugt 

qua 150% lai suat co ban do Ngan hang 

Nha nude cdng bd tai thdi diem xac lap 

hgp ddng tucmg iing vdi thdi gian vay chua 

tra lai. Trudng hgp cac ben khdng xac dinh 
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rd lai suat thi ap dung lai suat ca ban do 
Ngan hang Nha nude cdng bd tai thdi diem 
tra ng. Lai tren ng gdc qua ban chua tra 
theo lai suat ca ban do NgSn hang Nha 
nude cdng bd tai thdi diem tra ng tuang 
img vdi thdi gian cham tra. 

+ Trudng hgp ap dung BLDS nam 
2015: Lai tren ng gdc trong ban chua tra 
theo lai suat thda thuan, nhung khdng 
vugt qua miic lai suat quy dinh tai khoan 
1 Dilu 468 cita BLDS nam 2015 tuang 
img vdi thdi ban vay chua tra lai tren ng 
gdc tai thdi diem xac lap hgp ddng. 
Trudng hgp cac ben cd thda thuan ve viec 
tra lai nhung khdng xac dinh rd lai suat va 
cd tranh chip thi lai suat dugc xac dinh 
bing 50% miic lai suat gidi ban quy dinh 
tai khoan 1 Dilu 468 cua BLDS nam 2015 
tai thdi dilm tra ng. Trudng hgp cham tra 
lai tren np gdc trong han thi cdn phai tra 
lai tren ng lai theo miic lai suat quy dinh 
tai khoan 2 Dilu 468 ciia BLDS nam 2015 
tai thdi dilm tra ng tuang img vdi thdi 
gian cham tra tien lai tren ng gdc, tni 
trudng hgp cd thda thuan khac. Lai tren 
ng gdc qua ban chua tra bang 150% miic 
lai suat vay do cac ben thda thuan trong 
hop ddng tuong iing vdi thdi gian cham 
tra, trir trudng hgp cd thda thuan khac. 
Miic lai suat tren ng gdc qua han do cac 
ben thda thuan khdng dugc vugt qua 
150% miic lai suit quy dinh tai khoan 1 
Dilu 468 BLDS nam 2015. 

Tom lgi, theo quy dinh ciia BLDS thi lai, 
lai suit cac ben thda thuan khdng dugc vugt 
qua miic lai suat gidi ban quy dinh (BLDS 
nam 1995 quy dinh khdng dugc vugt qua 
50% lai suit cao nhat do Ngan hang Nha 
nude quy dinh ddi vdi loai cho vay tuong 

img tai thdi diem xac lap hgp ddng; BLDS 
nam 2005 quy dinh khdng dugc vugt qua 
150% lai suat co ban do Ngan hang Nha 
nude cdng bd tai thdi diem xac lap hgp 
ddng; BLDS nam 2015 quy dinh khdng 
dugc vugt qua 20%/nam va lai tren ng gdc 
qua ban khdng dugc vugt qua 30%/nam. 
Trudng hgp cac ben thda thuan lai suat, lai 
tren ng gdc qua ban, lai tren ng lai qua ban 
"vugt qua" lai suat gidi ban theo quy dinh 
BLDS thi mirc lai suat vugt qua khdng cd 
hieu lyc nen trong trudng hgp nay chi dugc 
chip nhan miic lai suat cao nhat BLDS cho 
phep (Dilu 9 Nghi quylt sd 01/2019). 

Trudng hpp cac ben cd thda thuan ve 
viec tra lai, nhung khdng xac dinh rd lai 
suit hoac cd tranh chap ve lai suat thi ap 
dung lai suat theo quy dinh BLDS (BLDS 
nam 1995 quy dinh ap dung lai suat tiet 
kiem cd ky han do Ngan hang Nha nude 
quy dinh tai thdi diem ha ng, BLDS nam 
2005 quy dinh ap dung lai suat co ban 
Ngan hang Nha nude tai thdi diem tra ng, 
BLDS nam 2015 quy dinh 10%/nam). 

Theo quy dinh ciia BLDS nam 1995, 
BLDS nam 2005 va khoan 3 Dilu 3, 
khoan 3 Dilu 4 Nghi quylt sd 01/2019 thi 
chi dugc tinh "lai tren no gdc cham tra", 
khdng dugc tinh "lai tren ng lai cham tra" 
(lai chdng lai), cdn BLDS nam 2015 
(dilm a khoan 5 Dilu 466) quy dinh nlu 
ngudi vay cham tra "lai tren ng gdc trong 
ban" thi phai tra lai tren ng lai. Do dd, de 
xac dinh tiln lai, KSV phai xac dinh chinh 
xac sd tien ng gdc; sd tien ng lai (trong dd 
xac dinh tiln lai tren ng gdc trong ban; lai 
tren ng gdc qua ban). 

(Xem tiSp trang 45) 
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Thim phin TAND tdi cao hudng din chi 
tilt, cy thi, rd rang dl viec hieu va ap dyng 
phap luat dugc thyc hien dimg theo tmh 
thin ciia cac nha lam luat lien quan den ngi 
dung cdn vudng mac cita viec den bit trong 
Dilu 254 BLDS nam 2015. 

Hon niia, Tda in tinh T ban hinh van 
ban dugc ky vdi tu each la Chanh an cita 
TAND tinh T de quan ttiet thuc hien ndi 
dung ciia mdt dieu luit quy djnh ttong 
BLDS nam 2015 Ii chua phit hgp vdi quy 
djnh tai Dieu 21 Luat ban hanh van ban 
quy pham phip luat nam 2015. Theo Dieu 
21 Luit ban hanh van ban quy pham phap 
luat nam 2015 (quy dinh ve thim quyen 
hudng din viec ap dyng thdng nhat phap 
luat ttong xet xir khi ndi dung ciia mdt 
dieu luat cdn chua rd rang) thi thim 
quyen "giai thich" luat trong pham vi van 
de neu tren Ii ciia Hdi ddng Tham phin 

TAND tdi cao va dugc cu thi hda bing 
Nghi quyet hudng din. 

Quyen ve ldi di qua Ii mpt quyin dan su 
thiet thyc ciia ngudi dan khi khdng cd ldi 
di hoac cd nhung khdng dii. Ldi di qua bit 
ddng sin bj viy bgc la cin thiet nhung neu 
inh hudng, gay thiet hai cho chii sd hiiu 
bit ddng sin bj viy bgc thi van de den bu 
phii dugc dat ra giii quyet, nhung giai 
quyet den bit nhu the nao cho thda ding thi 
Ii vin de cdn bd ngd, can dugc thao gd. 
Viec ip dung phap luat tren thuc te se gay 
ra nhiing khd khan, vudng mac cho cic 
ben lien quan, cung nhu cho TAND. Vi le 
dd, vin dk din bii theo Dilu 254 BLDS 
nam 2015 cin dugc xem xet va hudng dan 
thuc hien cu the ban, khac phyc nhirng 
dieu cdn tdn dpng ttong quy dinh cua luit 
de ttinh nhiing ttanh chip keo dai va sai 
sdt ttong qua trinh giii quyet cua Tda an.D 

MOT SO LUU Y... 
(TiSp theo trang 15) 

Ve tdn ttpng quyen tu djnh doat cua 
ngudi cd quyen: Ddi vdi bgp ddng vay tii 
sin, hai ben cd thda thuin ve lai, lai suit 
hoac hai ben khdng thda thuin, nhung ben 
cho vay cd quyen yeu cau tta lai (ddi vdi lai 
tten ng gdc qua ban theo quy dinh khoin 4 
Dilu 466 BLDS nam 2015). Qui trinh giii 
quyet nguyen don (ngudi cd quyen) yeu 
cau mirc cao ban lai, lai suit da thda thuin 
hoac phip luat quy djnh thi khdng chap 
nhan; neu ben cd quyen yeu ciu miic lai, 
lai suit thip ban mirc da thda thuin hoac 

quy djnh ciia phip luit thi day Ii tdn ttgng 
quyin dinh doat ciia ngudi cd quyen va cd 
lgi cho ben cd nghia vy nen yeu ciu nay 
dugc chip nhin. 

Ddi vdi nhiing hgp ddng vay tii san, 
ngudi vay chit nhung chua thyc hien diy 
dii nghTa vy theo hgp ddng thi ngudi cho 
vay cd quyin khdi kien yeu cau ngudi 
thira kl thuc hien nghia vy ciia ngudi 
chit dl lai, nhung trong trudng hop niy, 
nlu cd yeu ciu thanh toin tien lai thi chi 
dugc tinh lai din thdi diem ngudi vay 
chit, mi khdng phai tinh din thdi diem 
xet xir vi theo khoan 3 Dilu 422 BLDS 
nam 2015 quy djnh "Hgp ddng chim dirt 
trong trudng hop ci nhan giao ket hgp 
ddng chet".n 
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