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Tom tat: Da sd cdc tdc ngudi thiiu sd a Viit Nam vd nguai bdn dia tai Canada hay 
cdc qudc gia khdc diu cd mdi quan hi vd lien hi dgc biit vdi ddt dai vd thiin nhiin. 
Qud trinh phdt triin dudi dp luc cita kinh ti vd chinh tri dd ddn din su biin dgng vdn 
hod vd quyin ddi vai ddt dai cita nguai thiiu sd bi mdt. Thong qua khdo cdu, tdng hgp, 
phdn tich tdi liiu liin quan din su vdn dgng qugn hi ddt dai a Canada, ddc biit la vdn 
di quyin ddt dai vd tdi nguyin thiin nhiin cita ngudi bdn dig. Cdch thiic chinh phil 
Canada gidi quyit quan hi giUa quyin lgi ddt dai cho ngudi bdn dia vd cdng bdng xd 
hgi. Id nhicng kinh nghiem eg thi van dung di gidi quyit vdn di ddt dai cita cae tdc 
thiiu sd a Viit Nam. 

TCr khoa: Canada, chinh sach dSt dai, cdng ddng ngudi ban dia, quyen loi vl ddt dai 

eua ngudi ban dia 

Sau khi ngudi chau Au xuat hien, 

quan he ddt dai giOa ngudi 

Canada ban dia va thue dan chau 

Au da ttai qua nhiiu giai doan khac 

nhau: giai doan 1760-1850: chinh quyin 

thue dan va cae tdc ngudi ban dia ky ket 

cac Diiu udc hda binh va hinh thanh 

lien mmh quan su; giai doan 1850-1876: 

chinh quyin thue dan thue thi cac chinh 

sach dong hda khac nhau; giai doan 

1876-1970: quyin vl dk dai ciia cac tpc 

ngudi ban dia can cii theo quy dinh 

ttong Dgo ludt ngudi da do 1876; giai 

dosm sau thap nien 70 thi ky XX; su ddu 

ttanh vl quyin dit dai cua cac tpc ngucri 

Canada ban dia budc vao giai doan mdi. 

Hien nay, Canada ed khoang 800 

cdng ddng ngudi ban dia, ttong dd ed 

mdt sd cpng ddng sd hira nhung khu dat 

cd gia tti. Tuy nhien, phin ldn ngudi 

ban dia dang ddi mat vdi tinh ttang mat 

ngudn tai nguyen thien nhien hoac 

khdng cd du dat de duy tri cude sdng. 50 

nam ttd lai day, ngudi ban dia mdi gianh 

dupe dia vi ttong cae linh vuc chinh tri, 

van hda va kinh te. Su thiia nhan quyen 

vl dit dai va tai nguyen thien nhien cua 

cae tpc ngudi ban dia la tien de eua cdng 

cude cai each dat dai quy md ldn d 

Canada, ddng thdi bii dap sir bat cdng 

ttong qua khii, tir dd giiip ngudi ban dia 

thue hien diy du quyen cdng dan. 

• Truang Bgi hpc Suphgm - Bgi hoc Ba Nang 
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1. Quyen va Tir each flli vdi dit dai 
ciia ngvM ban dia 

Quyen vd Tu cdch ciia ngudi bdn dia 
(aboriginal title), khdng ehi la Quyen 
(right) ve dit dai, ma cdn la Tu cdch cd 
hoac bao ve cac quyen. Khai niem 
Quyin vd Tu cdch nay dupe hinh thanh 
sau khi tim hieu cac Dieu udc va An le. 

Trudc nam 1763, chinh quyen thue 
dan da ky kit hon 40 Dieu udc vdi cac 
tpc ngudi ban dia d khu vuc thude 
Canada hien nay'. Tuyen ngdn Hoang 
gia nam 1763 la co sd xac lap quyen dat 
dai ciia cac tdc ngudi ban dia Bac My 
ttong hS thdng phap luat phuong Tay. 
Theo dd, cam ngudi da tr jng vupt qua 
day Appalachian de khai thac dat dai, 
khdng ai cd quyin ehilm dat ciia ngudi 
ban dia, chi cd Hoang gia cd quyen sd 
huu nhiJng vimg dit nay thdng qua 
thuong lupng, mua ciia ngudi ban dia. 

Tir nam 1781, chinh quyin thue dan 
da ky kit 482 Dieu ude vdi cac tpc 
ngudi ban dia^. Tuy nhien, ttong thdi ky 
thue thi chinh sach ddng hda, cac Diiu 
ude nay da bi chinh quyen cd tinh phdt 
Id, nen cac ndi dung trong Dieu udc da 
khdng dupe thue thi. Hien phap 1867 
quy dinh ehinh quyen lien bang cd 
quyin lap phap danh rieng eho ngudi da 
dd va cac sir vu ttong khu danh rieng, 
ddng thdi thiet lap ehe dp cho khu danh 
rieng ciia ngudi da dd, xac dinh dien 
tieh dat chia cho mdi hd trong khu danh 
rieng. Den nam 1876, Luat Indian quy 
dinh quyen sd hiru trong khu danh rieng 
thude ve cdng ddng, nhung trong nhiing 

trudng hpp cu thi cac thanh vien dupe 

quyen sd hiiu ddi vdi nhimg thiia dat eu 

thi. Ngoai ra, cae ea nhan khdng thude 

tdc ngudi ban dia cd quyen sd hiiu 

nhirng thua dit ngudi ban dia tir bd 

quyin sd hilu. Quy dinh nay la ca sd 

phap ly dl cac ca nhan khdng thupc 

cdng ddng ngudi ban dia cd co hpi sd 

him dit dai ttong khu danh rieng. 

Nam 1973, ttong vu an Calder, tpc 

Nisga'a (bang British Columbia) da dua 

ra yeu ciu tiip tuc duy tti quyen dat dai 

ma hp dang dupe hudng ttong vung dat 

truyin thing. Vi nhieu ly do khac nhau, 

Tda an Tdi cao da bac don eiia tpc ngudi 

Nisga'a. Tuy nhien, trong phan quyfit 

diu tien, Tda an da thiia nhan cac quyen 

loi ve dat dai ciia ngudi ban dia va ehi ra 

rang, dd la cae quyen cd dupe dua vao 

viec sir dung va chiem hiiu dat dai truyen 

thdng. Tham phan Tda an Tdi cao dS cSn 

eii CO sd ly luan cua Lu$t tu nhien, ciing 

nhu nguyen tac chiem hilu, sir dung thue 

te dua ra giai thich nhu sau: ''Tren thiJCC 

te, khi chinh quyin thue ddn din viing 

ddt mat, cdc tdc nguai bdn dia Indian dd 

sinh sdng a dd nhiiu thi ky, hg da xdc 

lap trdi tu xdhdi, chiem hOu, sic dung ddt 

theo truyen thdng vdn hda vd quy phgm 

xd hgi ciia minh, cUng gidng nhu td tien 

ciia hg. Ddy Id y nghia dich thitc cua 

quyin lgi ve ddt dai ddi vai ngudi bdn 

dia Indian. Cdc khdng cdo cila hg trong 

bdn dn ndy, chinh Id cdch hg bdo ve 

quyin tiip tuc dugc sinh sdng, sit dung, 

qudn ly vitng ddt truyin thdng ciia hg, 

ciing nhu tri thue bdn dia cua td tiin hg 
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trong qud khii. Thdm chi, quyin ndy 

chua tang bi lugt phdp phi bo " 

Nam 1978, phan quyet eua Tda an 

ttong vu Hamlet of Baker Lake da xac 

dinh dieu kien xac lap quyen Ipi dat dai 

cua ngudi ban dia bao gdm: (i) cd td 

chiic xa hpi; (ii) chiem hiiu ed hieu qua 

vimg dat ma ngudi ban dia dang bao ve; 

(iii) su chiem hilu bit budc phai ed tt'nh 

loai trir; (iv) sir chiem hiiu nay da dupe 

duy tti ttpng thdi ky thue dan. 

Nam 1997, phan quyet eua Tda an 

trong vu Delgamuukw da xac dinh khai 

niem phap ly ve Quyen va Tu each dat 

dai ciia cac tpc ngudi ban dia, dd la 

quyen loi dae thii dupe xac lap til mdi 

quan he giiia cac tdc ngudi ban dia vdi 

cac viing dat; Viec xac lap dua tren 

nguyen tac sir dung dudng bien gidi 

Heh su (san cd); Quyen loi dat dai ciia 

tpc ngudi ban dia khdng dupe tu do 

chuyen nhupng ngoai trii Chinh phii. 

Phan quyet nay mpt lan niia giai thich 

rd dieu kien de bao ve quyen Ipi dat dai: 

Mdt Id, vung dit chiim hilu trudc dd 

phai cdng b l ehu quyen vdi ehinh 

quyen thue dan Anh; (stt chiim hOu ed 

thi la chiem huu thitc ti cua tgc nguai 

bdn dig hoac dua vdo ngi dung cdc vdn 

bdn phdp ly ve mdi quan he giUa xd hdi 

truyin thdng cua ngudi bdn dia vd ddt 

dai); Hai Id, bao dam tinh lien tue eiia 

su ehilm hilu; Ba Id, tinh loai trir, bao 

gdm loai trii ciia mdt sd tdc ngudi ciing 

ehilm hilu'' (tile la, viec loai trti su 

chiim hdu cua cae toe ngudi khac ddi 

vdi nhilng viing dit dupe chiem hilu 

bdi hon mdt tdc ngudi ciing thude pham 

vi cua dinh nghia tinh Iggi trii). Giai 

thich ve quyen loi dat dai, Nichols va 

Rakai' cho rang, cac tdc ngudi ban dia 

va dat dai cua hp ed mdi quan he dac 

biet. Mdi quan he nay khdng nhilng cau 

thanh quyen ve dat dai cua cac tdc ngudi 

ban dia, ma cdn khang dinh ttong thdi 

ky dau he thdng phap luat eua nha nude 

hien dai da khdng cd su tdn ttpng va 

nhan thiic diing mdi quan he nay. Vi vay, 

cac quy dinh ve quyen dat dai va tai 

nguyen thien nhien ttpng he thdng phap 

luat ciia ca Hoang gia va Nha nude hien 

dai deu khdng dii de bao ve va hien thue 

hoa quan he dae thu nay. 

2. Trinh tir xay dimg, npi dung va 

pham vi ap dung quyen loi dat dai 

Luat Indian ban hanh nam 1876 da 

quy pham hda cae noi dung quyen va tu 

each ve dat dai ciia cac tdc ngudi ban dia 

{quyin cdng hOu ve ddt dai cita cgng 

ddng, quyin tu hOu vi ddt dai cita cd 

nhdn) va pham vi ap dung (khu danh 

rieng ciia ngudi Indian). Tuy nhien, cac 

lap luan phap ly ve quyen Ipi dat dai til 

vu an Calder da thiic day Chinh phii Lien 

bang xiie tien qua trinh hiep thuong vdi 

cac tpc ngudi ban dia ddi vdi cae yeu cau 

ve quyen loi va bdi thudng dat dai cua 

cac tdc ngudi ban dia (dua tren cdc ndi 

dung vi quyin vd tu cdch ddi vdi ddt dai). 

Chinh phu Canada ban hanh chinh sach 

mdi' dl sii dung trong qua trinh hiep 

thuong ve dat dai vdi cac tpc ngudi ban 

dia. Theo do, chia cac khieu nai ve 
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quyen loi va bdi thudng dat dai ciia tdc 

ngudi ban dia gdm hai loai: Khieu ngi 

quyin lgi vd bdi thudng ddc biit 

(specific claim - nhiing khiiu ngi cu thi 

citg thd ddn ve nhiing quyit dinh khdng 

dung cua chinh quyin) va Khiiu ngi 

quyin lgi vd bdi thudng tadn dien 

{comprehensive claim - thod thudn hiin 

dgi gidi quyit khiiu ngi ddt thdng qua 

ddm phdn hod gidi). Trong dd, Khiiu 

ngi quyin lgi vd bdi thudng todn diin 

dupe van dung cho cac trudng hpp 

quyen Ipi dit dai khdng thupc pham vi 

dieu chinh ciia cac Dieu udc trong lich 

su va cac luat khac. 

2.1. Khiiu ngi quyin lgi vd bdi 

thudng todn diin 

Dieu 35 Hien phap Canada xac dinh: 

1) Cac quyen loi ve dan quyen va trong 

cac Dieu udc hien cd ciia eae tdc ngudi 

ban dia dupe Hien phap thiia nhan va tin 

tucmg; 2) Cac tpc ngudi ban dia eiia 

Canada gdm ngudi Indian, ngudi Inuit 

va ngudi Mestis; 3) Quyin dieu udc la 

cac quyen loi ciia cac tdc ngudi ban dia 

cd dupe thdng qua Hiep dinh vl dat dai 

ttong tuong lai hoac cac co che tuong tu. 

Nhu vay, Khoan 3 ciia dieu nay da cho 

ehinh phii quyen hiep thucmg vdi cac tdc 

ngudi dau tien chua timg tham gia ky 

ket Dieu udc. 

Trudc nam 1986, chinh sach ciia 

Canada ddi vdi cac khieu nai ve quyen 

loi va bdi thudng toan dien ciia ngudi 

ban dia la, neu cac tdc ngudi ban dia 

khieu nai va dupe Chinh phii bdi thudng 

tdn that, thi phai tii bd cac dieu kien 

hudng quyin Ipi vl dit dai tu nhien . 

Chinh sach nay da gay ra su bit man cho 

nhieu tdc ngudi Dau tien (ngudi Indian). 

Vi du thang 1/1984, Bd trudng Bd Ban 

dia la John Munro va Harry Allen, Chii 

tich Hpi ddng Yukon Indians da ky Hiep 

dinh lien quan den 620 ttieu dd la 

Canada va 20.000m^ dit. Tuy nhien, din 

thang 8 nam do, Hiep dinh nay bi Dai hdi 

Hpi ddng Yukon Indians phu quyet. Mdt 

ttong nam ly do phu quyet, dd la viec 

tiep nhan bdi thudng tii Chinh phu Lien 

bang ddng nghia vdi viec xda bd quyen 

va tu each ddi vdi dit dai eiia ngudi 

Indian*. Vi vay, tien trinh hiep thuong 

giiia hai ben da bi tam dimg hon 1 nam. 

Thang 12/1986, chinh phii Lien bang 

ban hanh chinh sach mdi cd tinh thien 

chi, the hien qua viec thiia nhan quyen 

loi dat dai ciia cae tdc ngudi ban dia, 

xay dung co che tham gia ttong cdng tac 

quan ly tai nguyen thien nhien, dua 

quyen danh bit thiiy hai san gin bd vao 

ndi dung ve quyin dit dai... Mac dil, 

edn mdt sd diem bat hpp ly, nhung tdng 

the chinh sach mdi da md dudng cho 

Chinh phii va cac cdng ddng ngudi ban 

dia khdi ddng lai tien trinh hiep thucmg. 

Chinh sach mdi da dua ra phuong thiic 

de loai bd hoan toan cac npi dung khdng 

thupc Quyen ddi vdi dit dai ciia ngudi 

ban dia, ddng thdi md rdng pham vi 

dieu chinh nhu: quyen thu hoach nudi 

trdng thuy hai san, quyen phan hdi su 

dung tai nguyen thien nhien, quyin 

tham gia vao cac quyet sach vl mdi 

trudng va quyin hiep thuang tir tri. 
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Muc tieu cua chinh sdch: (i) thdng 

qua viec ky ket Thoa thuan va Dieu udc 

xac dinh quyen ve dat dai va tai nguyen 

thien nhien cua cac tpc ngudi ban dia, tur 

dd thiie day sir phat trien va tu eip tu tiic 

ve kinh te; (ii) bao dam su quan ly ve tai 

nguyen thien nhien, lai ich cd dupe tir 

viec bao ve mdi ttudng cho ngudi ban 

dia; (iii) ngudi ban dia cd dupe cae Ipi 

ieh til kl hoach phat ttiln ciia chinh phu. 

Phgm vi vi quyin: bao gdm: (i) quyen 

sd hilu toan dien vl dit dai trong pham 

vi nhat dinh; {ii) quyen thu hpach dupe 

ehinh phii bao tra; {Hi) eae quyen ve 

tham gia quan ly dit dai, tai nguyen 

nude, dpng vat hoang da va mdi trudng 

dupe chinh phu bap tro (dac biet la tham 

gia vao iiy ban hoac cac thi che quyet 

sach khac); (iv) tham gia boat dpng bdi 

thudng kinh tl, phan hdi chia se tai 

nguyen; (v) tham gia xay dung ke hoach 

thiic diy su phat ttiln ddi vdi cac mang 

kinh t l d?c thii; (vi) tham gia quan ly 

cac di san va cdng vien qudc gia ttong 

eae vimg dit thude pham vi Hiep dinh. 

Truth tu xem xet khiiu ngi quyin lgi 

vd bdi thuang todn dien: 

- Budc I, cpng ddng ngudi ban dia 

nop d<m khiiu nai cho Chinh phii Lien 

bang, ddng thdi cung cap cac tai lieu 

cd Ipi eho viec khiiu nai. Chinh phu 

Lien bang can cir vao cac nguyen tac 

sau day dl dua ra phan quyit cudi 

cung: (i) Cong ddng nay la {hoac da 

tung) mpt td chile xa hpi; (ii) Xac thue 

cpng ddng da tirng chiim hilu mdt 

phin dit thude pham vi viing dat dang 

xin cap Quyen Ipi toan dien, viec sir 
dung dat eiia cpng dong nay da tdn tai 
trudc khi ngudi chau Au xay dung qudc 
gia; (iii) Su chiem hilu dat cua cdng 
ddng mang tinh loai trii (loai trii cae td 
chirc xa hdi, cdng ddng ngudi ban dia 
khac); (iv) Cdng ddng nay chung minh 
duac vao thdi diem khieu nai, hp van 
sir dung ed hieu qua va chiem hilu vimg 
dat dd; (v) Cac quyen lai ve dat dai va 
tai nguyen thien nhien eua cdng ddng 
nay chua dupe quy dinh trong cac Dieu 
ude heh su; (vi) Quyen Ipi ve dat dai 
cua cdng ddng nay khdng bi tude bd 
trong cac dao luat khac . Neu cae dieu 
ki^n tren deu dupe thda man, se tien 
hanh budc 2. 

- Budc 2, giai dogn hiep thuang vdi 
su thgm gig cug bg ben gdm: cpng ddng 
ngudi ban dia, Chinh phu Lien bang, va 
chinh phii bang (hoac khu vuc). Neu ba 
ben dat dupe su thda hiep, Hiep dinh 
nay se dupe Chinh phu Lien bang tien 
hanh lap phap. Sau khi lap phap, quyin 
Ipi cua cpng ddng ngudi ban dia se dupe 
Hiln phap bao ttp, ddng thdi khdng 
dupe thay ddi, sira ehaa khi chua dupe 
cpng ddng ngudi ban dia ddng y. Qua 
trinh hiep thuong thudng keo dai, vi vay, 
cdng dong ngudi ban dia cd the vay vdn 
til chinh phii dl thue chuyen gia va nhan 
vien ky thuat ho ttp. Khoan vay nay 
khdng bi tinh lai suat khi cac ben chua 
dat dupe thoa thuan chung. Sau khi eae 
diiu khoan ttong Hiep dinh dupe thue 
thi, cdng dong ngudi ban dia cd dupe Ipi 
ich vl kinh t l thi mdi phai tta np vay. 
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Kit qud ddm phdn: phu thude vao cac 

giai doan khac nhau cua qua trinh hiep 

thuang. Ddi vdi lanh thd Yukon, dua 

vao cac hiep dinh mang tinh nguyen tic 

(nam 1988), Chinh phu Canada va Hdi 

ddng Yukon cua cac toe ngudi Indian da 

ky kit Hiep dinh Khung nam 1993. Hiep 

dinh nay dai dien cho Ipi ich chung eua 

cpng ddng ngudi Indian d Yukon va la 

CO sd de Chinh phii Canada va cac cdng 

ddng ngudi ban dia don le tien hanh 

hiep thuang sau dd. Npi dung eae hiep 

thuong dan le bao gdm Hiep dinh cudi 

cung ve dat dai va Hiep dinh tu tri. Den 

nam 2008, 11/14 cdng ddng ngudi 

Indian d Yukon hoan thanh viec dam 

phan va ky ket hai Hiep dinh kl tren vdi 

ehinh phii lien bang va chinh phu lanh 

thd Yukon. Hiep dinh Cudi ciing cd mdt 

sd ndi dung lien quan din dat dai, cu the: 

Mgt Id, den bit vd hd trg tdi chinh 

trong vd sau qud trinh hiep thuang: 

Cpng ddng ngudi Indian da dat dupe 

thoa thuan ve muc den bii vdi Chinh phu 

Canada. Theo dd, muc den bu se dupe 

ehi tta theo thda thuan (dupe quy dinh 

trong Hiep dinh Khung) trong vdng 15 

nam. Ddng thdi, cpng ddng ngudi 

Indian phai hoan tta khoan vay tir chinh 

phii de chi tra cac chi phi hiep thuong. 

Hai Id, xdc dinh ndi dung, chit thi vd 

su dung quyen ve ddt dai trong viing ddt 

truyin thdng: Trong Luat Indian da xac 

dinh dat danh cho cpng ddng ngudi 

Indian sir dung ehi la mpt phan nhd eiia 

khu danh rieng va phan dat du trO, nhtmg 

vimg dit cdn lai la dat ciia Hoang gia. 

Trong Hiep dinh Khung, dit dupe 

chia thanh nhiiu loai khac nhau. Vi du, 

dat Hiep dinh'° thupc khu vue lanh thd 

Yukon dupe chia lam ba loai, gdm: Dat 

cdng ddng ngudi ban dia ed quyen su 

dung hoan toan (bao gdm quyin sd hilu 

dat va quyen khai thac khoang san dudi 

Idng dat); Dat cdng ddng ngudi ban dia 

chi cd quyen sir dung tten mat dat; Dat 

tu nhan ed the tu do mua ban, thua ke. 

Trong Hiep dinh Cudi cung, cdng 

ddng ngudi ban dia va chinh phii phai 

thda thuan dupe cac npi dung sau: (i) 

phuong thiic xu ly ddi voi viing dat 

danh rieng truyen thdng va dat du trO; 

(ii) vi tri va pham vi cua ba loai dat ke 

tren. Khu danh rieng va dat du trii cd 

the giii lai trang thai phap ly ban dau 

ciia nd (thupc pham vi dieu chinh ciia 

Luat Indian) hoac chuyen thanh mdt 

trong ba loai dat kl tten (thude pham vi 

quy dinh cua Hiep dinh Khung). Ddi 

vdi nhirng vung dat truyen thdng khdng 

thupc cae loai dat ke tten, cpng ddng 

ngudi ban dia khdng ed quyen sd hilu, 

nhung van cd quyin tu do to chile cac 

boat ddng phi thuong nghiep nhu hai 

lupm, san bin, danh bit... (nghia la vin 

cd quyen tai nguyen) ma khdng bit 

bupc Chinh phii Canada cho phep. 

Ddng thdi cd quyin tu do di lai tren cae 

vimg dat truyen thing khdng thude cac 

loai dat kl tren de den viing dat thude 

pham vi quy dinh cua Hiep dinh dl 

thue hien cae quyin loi ve dat dai (bao 

gdm thue hien quyen Ipi mang tinh 

thuong mai va phi thuong mai). 
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Trong An le Yukon, cdng ddng ngudi 

Indian cd quyen td chiic cac boat dpng 

mang tinh muu sinh nhu san bat, hai 

lupm... tten vimg dat truyen thdng ciia 

minh; Chinh phii Canada khdng cd 

quyen tu y han che miia, loai va sd 

lupng ngudi ban dia san bat, hai lupm 

tten viing dat dd. Chinh phu tu tti ngudi 

Indian cd the dua ra cac quy dinh ddi 

vdi cac boat ddng san bat, hai luom... 

ttong vimg dat trayen thdng eua minh. 

Cae thanh vien cua cdng ddng ngudi 

Indian nay ed the thue hien hoat dpng 

san bat, hai lupm... tren cac vimg dat 

trayen thdng thupc quyen sd hilu cua 

cpng ddng ngudi Indian khac, neu dupe 

su ddng y ciia cdng ddng ngudi ban dia 

dd. Neu Chinh phii Canada nhan thay 

can thiet dam bao an toan va mdi tradng 

chung cho cdng ddng hoac vi muc dich 

bao tdn ma can ap dung chinh sach ban 

chi cac boat ddng mang tinh muu sinh 

nay, thi phai dupe su ddng y cua cdng 

ddng ngudi Indian dd. 

Bg Id, ki hogch sir dung ddt: Tii Hiep 

dinh Cudi eimg, cdng dong ngudi Indian 

va Chinh phu Canada ciing thanh lap Uy 

ban Quy hoach viing (Regional Land 

Use Planning Commission), co cau 

thanh vien trong uy ban nhu sau: 1/3 

thanh vien dai dien cho Chinh phu tu tti 

ngudi Indian, 1/3 thanh vien dai dien 

cho Chinh phii Canada, 1/3 thanh vien 

dupe biu ra tir cdng ddng ngudi Indian 

tai vung dit quy hoach. Uy ban Quy 

hosich phu ttach quy hoach su dung dat 

dai trong vimg dit trayin thdng cua 

cdng ddng ngudi ban dia (bao gdm cac 
khu dat thude hoac khdng thude pham vi 
Hiep dinh). Ngoai ra, cac Uy ban Quy 
hoach su dung dat dai cua cac cdng 
ddng ngudi Indian lien ket thanh lap Hpi 
ddng Quy hoach sir dung dat dai lanh 
thd Yukon (Land Use Planning Council). 
Hpi ddng nay phu trach quy hoach su 
dung dit xuyen lanh thd, vi du dai dat 
chung (chdng lan) ciia hai cpng ddng 
ngudi Indian" 

Bdn Id, khu qudn ly ddc biit: Thuat 
ngtt Khu quan ly dae biet (Special 
Management Areas) dupe dung de chi 
viing dat dupe cdng ddng ngudi Indian 
va Chinh phii Canada sau khi hiep 
thuong ddng y quan ly va bao hd bing 
phuang thue dac thii, tucmg tu nhu Khu 
bao tdn ddng vat hoang da cap qudc gia, 
cdng vien cap qudc gia (chinh phu lien 
bang) hoac khu vuc (chinh phii lanh thd 
Yukon), khu di tieh heh sir cap qudc gia, 
khu quan ly dac biet cac loai ddng vat 
hoang da hoac cac loai ca, khu bao tdn 
chim di tni, khu cam san ban, khu bao 
ton nguon nude... Cae khu quan ly die 
biet nay ap dung nguyen tic hdi td, nghia 
la nhilng khu quan ly dae biet hinh thanh 
trade khi Hiep dinh Cudi ciing hoan 
thanh eiing xuit hien ttong npi dung 
Hiep dinh. Trudc khi dupe su ddng y ciia 
cpng dong ngudi Indian, dat dai thupc 
pham vi quy dinh eua hiep dinh khdng 
dupe dua vao khu quan ly dac biet. Sau 
khi hoan thanh Hiep dinh Cudi ciing, neu 
Chinh phu Canada muon xay dung khu 
quan ly dac biet mdi, phai gui ke hoach 
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xay dung den ijy ban Tai nguyen Tai tao 

(Renewable Resource Council) ciia cdng 

ddng ngudi Indian dl thim dinh. 

Ndm Id, Uy ban qudn ly: Uy ban Tai 

nguyen Tai tao tham dinh ke hoach xay 

dung khu quan ly dac biet... la mot td 

chirc tdn tai trong tat ca cac cdng ddng 

ngudi Indian, ngoai ra cdn cd nhirng td 

chile tuong tu nhu Hdi ddng Di san. 

Trong qua trinh sap xep hanh ehinh giua 

cac khu vuc, hdi ddng lap phap ngudi 

Indian da xay dung eae td chile, bao 

gdm: Hiep hdi Quy hoach su dung dat, 

Uy ban Quan ly thiiy san va dpng vat 

hoang da. O Yukon, eae td chuc nay 

chiu su quan ly ciia chinh phii tu tri 

cdng ddng ngudi Indian va Chinh phii 

Canada, cd ehiie nang quan ly ngudn tai 

nguyen thude vting dat trayin thdng cua 

cdng ddng ngudi ban dia dd. Trong cac 

td chire nay, bat budc phai cd it nhat 1/2 

thanh vien la dai dien ciia cdng ddng 

ngudi Indian. 

Cac hiep hdi va cae td chtie quan ly tai 

nguyen cd lien quan den quyen tu tri va 

quyen sii dung dat ciia viing dat trayen 

thdng. Uy ban Tai nguyen Tai tao dupe 

thanh lap tren ea sd Hiep dinh Khung va 

Hiep dinh Cudi ciing eiia timg cpng ddng 

ngudi Indian, ngoai ra trong mdt sd td 

chirc ciing quan ly tai nguyen ciia cdng 

ddng ngudi Indian rieng le cung thanh 

lap hiep hpi nay. Hiep hdi nay bao gdm 6 

thanh vien trong dd, 3 thanh vien dp 

ehinh phii lanh thd Yukon de eii va 3 

thanh vien do cpng ddng ngudi Indian de 

eu. Sau khi dupe chinh phii lien bang 

cdng nhan, 6 thanh vien tu biu ra chu 

tich. Cac thanh vien cua liy ban khdng 

cd chile vu chinh phu, tuy nhien van 

dupe hd trp ehi phi hdi hpp, du heh. 

Khoan chi nay, dupe trich tir ngudn tai 

chinh ciia chinh phii tir tri Yukon va 

cpng ddng ngudi Indian.'^ Quyen han 

cua iiy ban nay dupe quy dinh trong 

Hiep dinh Cudi ciing, bao gdm dua ra 

cac de nghi den Chinh phii Canada, 

chinh phii tu tri cua cpng ddng ngudi 

ban dia dd va cac uy ban quan ly eiia 

chinh phu lanh thd Yukon. Vi du ddi vdi 

viec quan ly thuy san va dpng vat hoang 

da, Uy ban nay cd thi dua ra cac yen 

can, quy dinh ve hoat ddng san bat, hai 

lupm, ke hoach quan ly, ke hoach sir 

dung mang tinh thuang mai. 

2.2. Khieu ngi quyin lgi vd bdi 

thuang ddc biet. 

Cac vimg dat cd the dua ra khieu nai 

ve quyen Ipi va bdi thudng dac biet, 

dupe chia lam hai loai: (1) nhimg viing 

dat thupc pham vi cac Dieu udc da ky ket 

hoac ttach nhiem phap ly trade day 

nhung khdng dupe chinh phu thue thi; (2) 

cac vung dat khdng dupe quan ly phii 

hpp sau khi Luat Indian hoac eae Hiep 

dinh khac ed hieu luc. Cd thi thdng qua 

hai each de khieu nai quyen lgi hoac bdi 

thudng dac biet: (i) true tiip thoa thuan 

lai vdi chinh phii dl ky kit hiep dinh; (ii) 

thdng qua ijy ban khieu nai Indian lam 

rd quyen va nghia vu ciia cdng ddng 

ngudi ban dia va ehinh phii ddi vdi viing 

dat dd, lay dd lam can cit de tien hanh 

hiep thuang vdi chinh phu" 
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Do sir bat binh ttong qua trinh hiep 

thuong cua cdng ddng ngudi ban dia, 

nam 1991 Uy ban Khieu nai Indian 

(Indian Claims Commission) dupe thanh 

lap, til do iiy ban nay ddng vai trd ben 

thii ba, dirng gitta chinh phu va cdng 

ddng ngudi Indian, phu trach dieu tra, 

giai dap. Quy trinh dieu tra gdm: (i) dieu 

tta tinh hpp ly eua de nghi; (ii) xay dung 

ke hoach hiep thuang, hd ttp cpng dong 

ngudi Indian va chinh phu ve cac van 

kien can thiet de dieu tra, thdi gian tien 

hanh dpi thoai de giiip cho cae ben dat 

dupe sy ddng thuan. Phuong thiic dieu 

tta bao gdm: Hdi nghi bd lac, tnmg cau 

y kien bang van ban va phdng van true 

tiep, hoan thanh bao cao dieu tra va 

cdng khai ket qua dieu tra. Sau khi hoan 

thanh cdng tac dieu tta, chuyen sang giai 

doan hda giai, mue dich cudi ciing la dl 

hai ben dat dupe eae thda thuan, neu 

khdng the dat duge eae thda thuan thi se 

giai quyet bang phap luat. 

3. Ham y chinh sach 

Mac dil ed su khac biet ro rang ve 

chinh tri va ehi dp dit dai giua Viet 

Nam va Canada, nhung tii thue tien giai 

quyit mdi quan he gitta quyen ddi vdi 

dit dai ciia ngucri ban dia va cdng bang 

xa hdi, nit ra mot sd diem ed the van 

dung dl xay dimg chinh sach phap luat 

dit dai lien quan din cdng dong dan tdc 

thieu sd d Viet Nam. 

Mdt Id, Chinh phu Canada thira nhan 

quyin ddi vdi dit dai va tai nguyen 

thien nhien cua ngudi ban dia, khdng chi 

la quyen ve mat phap ly, ma edn la Ipi 

ich kinh te thu duge tii dat dai va tai 

nguyen thien nhien. Nhd dd thiic day su 

phat trien kinh te cho cdng ddng ngudi 

ban dia, theo dd la ea sd de bao tdn van 

hoa va tti thirc trayen thdng cua ngudi 

ban dia Canada. 

Hai Id, thiia nhan sd hilu cdng ddng 

ve dat dai eiia ngudi ban dia trong khu 

danh rieng la ea sd ap dung vice quan ly, 

su dung dat dai va tai nguyen thien 

nhien theo tap quan tmyen thdng eua 

ngudi ban dia. Ddi vdi Viet Nam, mac 

dil Luat Dat dai cho phep giao dat cho 

cpng ddng nhung thue te cdng ddng van 

khdng ed quyen quan tri ehinh thiic nao 

ddi vdi dien tich dat dupe giao. 

Ba Id, chinh phu xay dung co ehe 

tham dy eho phep cdng ddng ngudi ban 

dia tham gia trong qua trinh hiep 

thuang, quy hoach sii dung dat dai va 

quan ly tai nguyen thien nhien. Mpi 

quyet sach cua ehinh phii tren cp sd 

dam phan, thoa thuan vdi cpng ddng 

ngudi ban dia. Dieu dd vira the hien 

cdng bang xa hpi, vua kiem soat dupe 

sy lam quyen cua chinh phu trong cac 

quyet dinh lien quan den dat dai va tai 

nguyen thien nhien. 

Bon Id, ea ehe trao quyen quan ly tai 

nguyen thien nhien cho cdng ddng, theo 

dd, cac hiep hpi quan ly tai nguyen 

dupe thanh lap gdm 1/2 thanh vien do 

cdng ddng ngudi ban dia de cir va 1/2 

do chinh phii lanh thd Yukon de cil. 

Thanh vien nay khdng phai la vien 

chile chinh phu nhung cd tham quyen 



40 S6 08-2019 CHAUMYNGAYNAY, 

dua ra cac quy dinh quan ly tai nguyen 

va cac de xuat vai ca quan c6 th4m 

quyen. Thiet che quan ly nay co the 

nghien cuu van dung a Viet Nam trong 

dieu kien vira tinh gon bo may, vua yeu 

cau nang cao hieu qua quan ly tai 

nguyen thien nhien a viing dan too, 

mien niii hien nay. 

Trong lich su tu khi xuat hien cac 

quoc gia hien dai, dual ap luc cua kinh 

te va chinh tri da dan den sir ran niJrt ve 

van hoa va quyen lai ve dat dai cua 

ngirai thieu so bi mat, do la hoan canh 

chung cua nhieu toe nguoi thieu so tren 

the gidi. Cung vai su tien bg cua nhan 

loai, nhieu quoc gia da nhan ra cac van 

de va dang eimg vai cac tgc nguai ban 

dia CO gang bu dap cho nhung t6n that 

trong lich sii. Chinh phii va cac tgc 

nguai ban dia phai vuot qua dugc 

nhimg sai lam cua qua khu va tim ra 

dirge each thue phu hgfp thay ddi... 

Trong qua trinh hinh thanh va thirc hien 

quyen dat dai cua cgng dong nguai ban 

dia Canada, chinh phu va cgng dong 

nguai ban dia trai qua qua trinh hiep 

thuang dd dat dugc cac hiep dinh, tir do 

dieu chinh lai moi quan he gitxa chinh 

phu va cgng ddng nguai ban dia. Theo 

do pham vi va quyen lgi dat dai trong 

vung dat truyen thong ciia nguai ban 

dia khong the do chinh phu don phuang 

quyet dinh ma phai thong qua qua trinh 

thoa thuan giiia hai ben, qua trinh thoa 

thuan la sir didu chinh moi quan he giita 

hai ben va bidu tnmg cho su cong bang 

bit dau dugfc thue hien • 
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