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^ ^ KIEN NGHI HOAN THllN PHAP LUAT 
VE TO CHUfC HANH NGHE LUAT SU THEO LUAT LUAT SU 

Trdn Vdn Cong' 
Tdm tdt: To chicc hdnh nghe lugt su a Viet Nam dii duac id chicc vd hoat dgng dual hinh thirc 

ndo (van phong lugt su hoae cdng ty lugt), Id to chicc hdnh nghi lugt su trong nuac hay iS chuc hdnh 
nghe lugt su nuac ngodi tgi Vip Nam deu phdi tuan thii theo mgt chi dinh phdp lugt dgc thii, hoat 
dgng dgc lap theo phdp lugt vi lugt su, phdp lugt doanh nghiep vd cdc quy dinh khac cita phdp luat 
co lien quan, vd do vay, hogt dong cua to chuc hdnh nghi lual su vi bdn chdt ca bdn vdn theo nguyen 
tdc hogt dgng cua lugt su, to chuc hdnh nghe lugt su la bdo ve quyin vd lgi ich hgp phdp cita cong 
ddn, cita td chuc vd suy cho ciing Id bdo ve quyen con nguai. Bdi viit tdc gid chi ra nhung vudng 
mdc, ton tgi Pong thi hdnh phdp lugt cua to chirc hdnh nghi lugt su tren dia bdn thdnh pho Hd Chi 
Minh trong thai gian qua nhu nghia vu boi thuang thiet hai cho khdch hdng do Idi ciia lugt su gdy 
ra;^ nghia vu mua bdo hiem trdch nhiem nghe nghiep cho lugt su... cung nhu nguyen nhdn cua vuang 
mdc, ton tgi niry, pen ca sa do dua ra mgt so kien nghi hodn thien phdp lugt ve to chuc hdnh nghi 
lugt su theo quy dinh ciia Lugt lugt su. 

Tit khda: To chirc hdnh nghe lugt su; quyen vd nghia vu ciia to chicc hdnh nghe lugt su. 
Nhgn ngdy 01/12/2019; Hodn thdnh bien tap: 06/12/2019' Duyet dang. 19/12/2019. 

Abstract: Law-practicing organization in Vietnam, though being organized and operating under 
any form (law office or law firm) including local law-practicing organization or foreign law-
practicing organization in Vietnam must follow certain legal mechanism, operating independently 
under the law on lawyers, the corporate law and other related legal regulations. Therefore, the law-
practicing organization basically operates under principle of operation of lawyers, law-practicing 
organization which is protecting legitimate rights and interests of citizen, organization that is 
protecting human rights. Through the article, the author mentions obstacles, shortcomings in the 
legal enforcement of law- practicing organization in Ho Chi Minh over the past time such as 
obligation of making compensation for clients due to lawyer's fault; obligation af buying insurance 
of professional responsibility for lawyers... as well as reasons for obstacles, shortcomings to make 
suggestions for finalizing legal regulations of law-practicing organizations under the Law on 
Lawyers. 
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Trong thdi gian qua, cdng tae td ebiic va boat cd sd lugng ddng dao nhat ca nude, vdi gan 1/2 
dgng luat su trong cae Id chiie hanh nghe luat su tdng sd luat su va khoang hon 40% sd td ehire 
tren pham vi ca nude da dap ung kjp thdi mdt hanh nghe luat sutren ea nude. Cac td chiic hanh 
phin nhu ciu bd trg phap ly ngay eang cao eiia ca nghe luat su dugc thanh lap kha nhieu ve sd 
nhan, td ehue, gdp phin quan trgng trong viec lugng tai thanh phd Hd Chi Minh, tuy nhien, phai 
bao ve quyin, led lehJigp phap ciia bj ean, bj eao thay rang da sd cae td ehire hanh nghe luat dang 
va cac duong su khac, phue vu tich eye cho cong thieu tinh chuyen nghiep va ed quy md nhd, hieu 
euge eai each tu phap, timg budc tao lap mdi qua chua eao. Han che mang tinh toan dien trong 
trudng phap ly thuan lgi va tin cay cho cae boat cac khau quan trj, dieu hanh nham hudng tdi 
dgng diu tu, kinh doanh, thuong mai... trong bdi minh bach va bieu qua ehua duge cae td cbiic 
cinh hdi nhap qudc t l . Tai thanh phd Hd Chi hanh nghi luat su chii trong va vi tiie thilu kha 
Minh, luat su va td chiic hanh nghi iuat su ludn nang canh tranh, nhat la eanh tranh qudc te. 

Thae sy. Hoc vien Khoa hoc xa hgi 
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Luat luat sir nam 2006 (sira ddi, bd sung nam 

2012) ra ddi cung vdi Luat doanh nghiep nam 
2014 va mgt sd van ban phap luat khac ed quy 
djnh ve td ehire hanh nghe luat su. Cac quy djnh 
nay tao ra eo sd phap ly eho viec td ehiie, boat 
dgng eiia td ehue hanh nghe luat su nhung ehua 
dap u n | yeu eau quan trj phii hop vdi ban chat va 
tinh ehat boat dpng ciia eae td ehirc cung cap djch 
vu phap ly. Bdi td chiie hanh nghe luat su cd 
nhirng nguyen tac hoat ddng rieng va nhirng yeu 
eau dae thu. Van de dat ra eae td chiie hanh nghe 
luat su dugc td ehiic va boat dgng nhu the nao la 
phii hgp trong bdi eanh phat trien eiia dat nude 
ndi chung va thanh phd Hd Chi Minh ndi rieng 
van ehua cd cau tra Idi thda dang. 

1. Thyc tran^ quy dinh va thirc tien thuc 
hien phap luat ve to chiirc hanh nghe luat sir 
tren dia ban thanh pho Hd Chi Minh 

Phap luat ve td chuc hanh nghe luat su la mpt 
bd phan quan trgng trong he thdng phap luat Viet 
Nam. Dudi gde dp luat thyc dinh, dua tren cae 
tieu chi khac nhau, phap luat ve td chirc hanh 
nghe luat su duge phan thanh cae nhom nhu sau: 

Thir nhdt, nhdm quy pbam quy djnh ve trinh 
ty, thu tue thaiib lap va dang ky kinh doanh/dang 
ky hoat dgng cua td chirc hanh nghe luat su. 
Nhdm nay phan anh cac ngi dung ve cac tbii tyc, 
trinh tu cimg vdi cae tieu chi, dieu kien ciia ehii 
thi khi xin phep thanh lap va dang ky boat ddng 
hanh nghe luat su; xac djnh eae hinh thirc hanh 
nghi luat su tai Viet Nam, cu the la: Luat su hanh 
nghi trong td chuc hanh nghe luat su duge thye 
hien bang viee thanh lap hoac tham gia thanh lap 
td ehire hanh nghe luat su; lam viec theo hgp 
ddng lao dgng cho td chiic hanh nghe luat su 
hoae la hanh nj^hl vdi tu each ca nhan (bao gdm 
cae tieu ebi, dieu kien gia nhap thj trudng eung 
cip djch vu phap ly). Ngoai ra, nhdm quy dinh 
nay cung xac djnh eae hinh thire td chuc hanh 
nghi luat su hien nay gom: Van phdng luat su, 
cdng ty luat, chi nhanh VPLS/edng -ty luat, van 
phdng giao djeb cua VPLS/edng ty luat. ^ _ 

Thd' hai, nhdm quy pham quy dinh ye td 
chiic va boat dgng ciia cae td chiic hanh nghe luat 
su. Nhdm ĉ uy djnh nay phan anh cac ngi dung ve 
each thirc td chirc va boat dgng ciia cac loai hinh 
td ehire hanh nghi luat su, pham vi boat dpng ciia 

nghe nghiep luat su, dan cir nhu: boat ddng tham 
gia td tung ciia luat su; boat ddng tu van; bo^t 
ddng dai dien ngoai to tung ciia luat su; hoat 
dgng trg giiip phap ly va eac hoat dpng djch vu 
phap ly khac. 

Thu ba, nhdm quy pbam quy djnh lien quan 
den viec thye hien eae bien phap to ehiie lai t6 
chuc hanh nghe luat su. Nhdm quy djnh nay 
phan anh cac npi dung ve thti tue hgp nhat, sap 
nhap hoae ehuyen ddi eac binh thiie td ehire hanh 
nghe luat su phat sinh trong giia trinh to chiic va 
boat ddng hoae eo cau lai ddi vdi td chiic hanh 
nghe lual su (VPLS hoac cong ty luat). Ngoai ra, 
nlidm quy djnh nay cdn dieu chinh cac ngi dung 
ve: Tam ngimg boat dgng, cham diil boat dpng 
ciia td chiic hanh nghe luat su, chi nhanh, van 
phdng giao djeb ciia VPLS hoae cong ty lual (tiic 
quy djnh dieu chinh ve thu tyc nit lui khdi thj 
trudng cung cap djeb vy phap ly cita eae to chiic 
hanh nghe luat su). 

Thit tit, nhdm quy pbam quy djnh ve quyen 
va nghia vu ciia Id chirc hanh nghe lual su. Nhom 
nay phan anh va xae djnh cac ndi dung ve cac 
quyen va nghia vy ciia Id chirc hanh nghe lual sir. 
cac quy djnh ve viec nhan va thyc hien vu/viec 
cho khach hang; thyc hien djeb vy phap ly theo 
hgp ddng djeb vu; eac quy djnh ve viee thuc hien 
eac quyen thay ddi ndi dung dang ky hoat dgng 
trong qua trinh td chuc boat ddng hanh nghe lual 
su, quyen dugc eung cap thdng tin ve ngi dung 
dang ky boat boat ddng, v.v...; 

Thit nam, nhdm quy pbam quy dinh ve cac 
nguyen tae quan ly luat su va hanh nghe luat su, 
chang han nhu: Nguyen tac quan ly luat su va 
hanh nghe luat su ciia cac td ehire hanh nghe lual 
sudugc thyc hien theo nguyen tic kit bop quan 
ly nha nude vdi che do ty quan cua to ehiic xa 
hdi - nghe nghiep eiia luat su va ty quan cua to 
chiic hanh nghi luat su theo quy dinh eiia phap 
lual va Dieu le ciia Lien Doan luat su Viet Nam. 
Ngoai ra._ cdn ed nhdm quy pham quy djnh ve 
nguyen tae hanh nghe luat su. nhdm nay phan 
anh ngi dung cac nguyen tic hanh nghi luat su 
ciia chii the nay trong qua trinh Id chiie va boat 
dgng, dan cir nhu: Nguyen tic tuan thu Hî n 
phap va phap luat; ngu;;en tie man theo quy tk 
dao due va iing xu nghe nghiep luat su; nguyen 
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tac dgc lap, trung thyc, tdn trgng su that khach 
quan; sir dyng cae bien phap hgp phap de bao ve 
tdt nhit quyen va lgi ieh hgp phap eua khach 
hang; chiu trach nhiem trude phap luat vl boat 
ddng nghe nghiep luat su. 

Tong hgp cae nhdm quy pham quy djnh cd 
lien quan ve td chiic hanh nghe luat su lao thanh 
phap luat ve to chiic hanh nghe luat su tai Viet 
Nam trong giai doan hien nay. 

Thuc tien thuc hien phap luat ve td ehirc hanh 
nghe luat su cho thay, trong thdi gian qua Doan 
luat su tbanb phd Hd Chi Minh da thyc hien tdt 
cae boat dgng nhu: Tuyen truyen, phd bien phap 
luat; trg giup phap ly; ddng gdp xay dung ehinh 
saeh, phap lual ve eai each tuphap, eai each hanh 
chinh va hgi nhap kinh te qudc te; dac biet, trong 
boat ddng tham gia td tung, Doan lual su ndi 
chung va Doan luat su thanh phd Hd Chi Minh 
ndi rieng da tap hgp, phan anh eae y kien cua luat 
su ve boat ddng tham gia td tyng, kien nghi dieu 
chinh cac quy djnh phap luat va thye tien dp dung 
de tiep tiac thao ga cae rao can, vudng mac dang 
ban ehe quyen hanh nghe hgp phap cua luat su 
trong td tung; tiep tue lam tdt cdng tac phan cdng 
bao chiia theo yeu eau eiia eo quan lien hanh to 
tung, gdp phin nang din ty le sd vu an binh sy do 
tda an xet xir tai thanh phd Hd Chi Minh cd luat 
su tham gia. Tuy nhien, qua trinh thyc thi phap 
luat ve td chiie hanh nghe luat su theo Luat luat 
su eiia Doan Luat su thanh phd Ho Chi Minh 
hien nay van cdn tdn tai kha nhieu nhting vudng 
mac, bat cap, cu the nhu sau: 

Thu- nhdt, mgt trong nhiing tdn tai can trd 
viec thanh lap td chiie hanh nghe luat su ddi vdi 
cac chu the la nhung luat su tre, luat su chua 
qua hanh nghe luat su thye thy vdi thdi_ gian lien 
tue hai (02) nam. Nghia la, dieu kien de mgt luat 
su thanh lap hoac tham gia tbanb lap rript Id 
chiie hanh nghe luat su la phai cd it nhat hai 
(02) nam hanh nghe lien tyc hoac hanh nghe vdi 
tu each ca nhan theo hap ddng lao ddng cho co 
quan, td chue (theo diem a, Khoan 3 Dieu 32, 
Lual luat su hien hanh) thyc sy la mdt rao can 
cin dugc sdm siia ddi de phii hgp vdi dieu kien 
hien nay. 

T/iu- hai, lual thyc djnh "huge" luat su tham 
gia thanh lap Van phdng luat su (VPLS) hoac 
eong ty lual ma khdng phai la thanh vien etia 
Doan luat su noi cd VPLS/edng ty luat phai 
chuyen ve gia nhap E)oan Luat su noi cd VPLS/edng 
ty luat hoae ehi nhanh eiia VPLS/edng ty lual 
(theo khoan 5 Dieu 32, Luat luat su hien hanh) 
thye sy la mgt quy djnh mang tinh mien cudng, 
va la rao can khdng can thiet. 

Thit ba, theo ngi dung md ta tai diem d, 
Khoan 2 Dieu 35, Luat luat su bien hanh, rang: 
ho so dang ky thanh lap/dang ky boat ddng 
"phai" ed "Giiry td chung minh ve tru sd cua to 
chuc hdnh nghe luat su". The nhung luat thyc 
djnh va eac van ban dudi luat (Nghj djnh, thdng 
tu) da khdng cd bat cir mgt van ban nao giai 
thich, budng dan ehi liet "logi giay td ehung 
minh trii sa" noi tren, bao gdm nhiing giay td gi? 
Chang ban nbu: Hgp ddng thue nha hay bgp 
ddng mugn nha; van ban tbue van phdng,... Do 
vay, qua trinh thyc hien da gay ra khdng it khd 
khan, can trd trong viee dang ky thanh lap td 
ehire hanh nghe lual su. 

Thii tu; qua nghien cim ve van de vdn gdp 
hay ndi each khac la phan ddng gdp ciia mdi luat 
su thanh vien trong td ehiie hanh nghe luat su, 
cd the ndi, theo phap lual ve luat su va hanh nghe 
luat hien nay, chua cd quy dinh muc vdn tdi thieu 
cho hoat ddng cua VPLS/edng ty luat; chua cd 
phuong thue tinh gia trj gdp vdn, la do thda thuan 
cac tbanb vien, thuc hien nghia vu thue, eiing 
nhu gidi ban trach nhiem bang tai san eiia lual su 
gdp vdn vao VPLS/edng ty luat lien quan den 
hoat ddng nghe nghiep giiia luat su vdi khach 
hang^ Do vay, luat thye djnh cua nude ta chua 
giai quyet dugc linh trang mau thuan gitra ty le 
gdp vdn thanh lap VPLS/edng ty luat vdi trach 
nhiem vo ban cua luat su trong hanh nghe. Ddng 
thai, phap lual ve Id chiic hanh nghe luat su chua 
xac djnh mgt each chuan xae ve doi tugng phai 
thuc hien nghia vy thue. Cd the ndi, day la bat 
cap cin dugc tiep tyc nghien cuu va kjp thdi bd 
sung vao Luat luat su hien hanh. 

Thu tu; ve nghia vy bdi thudng thiet hai eua 
td chuc hanh nghe luat su cho khach hang, do Idi 

- Phan Trung Hoai (2003), Ca so-ly ludn cua viec hoan then phdp luat 
tign sy luat hoc. Hoc vien Chinh tri Qu6c gia H6 Chi Minh, Ha Noi, 

e hid! sir a Viet Nam hien nay, Luan an 
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gay ra eua lual su thudc td chiic minh (theo 
Khoan 5 Dieu 40 Lual lual su hien hanh). Chiing 
tdi eho rang, quy djnh nay chi md ta chung 
chung, niia vdi, va chua cd ea ehe phap ly de giai 
quyet cac tranh chap (neu cd) giiia lual su vdi 
khaeh hang hay giii:a td chiie hanh nghe luat su 
vdi luat su thanh vien... Thye trang nay da gay ra 
nhiing khd khan, vudng mae eho cac Id chirc 
hanh nghe luat su khi thyc bien tren thye te, va la 
rao can Idn eho su ton tai va phat trien eiia td 
chiic hanh nghe luat su trong giai doan bien nay 
lai Viet Nam. 

Thir nam, van de to ehire hanh nghe luat su 
thye hien nghia vy "bat bupc" mua bao hiem 
trach nhiem nghe nghiep cho luat su cua td chuc 
minh la bet sue can thiet (theo Khoan 6 Dieu 40, 
Luat luat su bien hanh). Tuy nhien, chiing tdi 
nhan thay, ehe djnh nay ehi mang tinh khai quat, 
md la rat chung ehung. khdng quy djnh rd eae 
lieu chi cting nhu dinh muc bao hiem phai mua 
la bao nhieu? Dya vao ca sd phap ly nao va miic 
bao hiem nhu the nao la phii hap? Thyc trang nay 
gay ra khd khan trong thyc tien thi hanh va gay 
ra lung tiing trong cdng tae kiem tra giam sat td 
chuc hanh nghe lual su thuc hien nghia vu nay. 
Thiet nghi, che djnh tren can dugc bd sung, sira 
ddi va hoan thien trong Luat luat su hien hanh, 
nham tao eo ehe phap ly thyc Ihi bieu qua. 

Nguyen nhan ciia vuong mac, ton tai: 
Thii- nhdt, phap luat ve td ehue hanh nghe 

luat su bien nay edn thieu tinh be thdng. Van de 
nay dugc the hien kha ro qua cac luat nbu: Luat 
lual su hien hanh; Luat doanh nghiep nam 2005 
va Lual doanh nghiep nam 2014; va eae van ban 
phap lual dang dugc sir dung de dieu chinh den 
cae td chiic hanh nghe luat su d Viet Nam nbu: 
Nghj djnh sd 123; Thdng tu s6 17/2011/IT-BTP 
ngay 14/10/2011 ciia Bd Tu phap, hudng dan 
mgt sd quy djnh eiia Luat luat su va eac nglij djnh 
ciia Chinh phii quy dinh chi tiet thi hanh Luat iuat 
su... Hon nLi:a, tat ea eae van ban dudi luat 
(Thdng tu; Nghi djnh) va ke ca Lual luat su hien 
hanh, dieu chinb trye tiep den eae Id chuc hanh 
nghe luat su, ciing deu dugc ban hanh dya tren 
nen tang la Lual doanh nghiep nam 2005. da 
chinh thiic bet bieu lyc tir khi Luat doanh nghiep 
nam 2014 ed hieu lye tir ngay 01/07/2015. Do 

vyy, chiing tdi cd thi khing djnh rang phap luat 
ve td chiie hanh nghi luat su d Viet Nam hien 
nay dang thilu tinh he thdng, linh ddng bd ein 
thiet. Thyc trang nay chic chan se gay ra nhung 
khd khan nhat djnh trong viec thyc thi tren thuc 
ll ; 

Thu: hai, cae quy djnh ciia phap luat vl tl 
chiic hanh nghe luat su hien hanh edn tdn tai kha 
nhieu cae quy djnh ehdng cheo, mau thuan vdi 
nhau. Cd the thay rat rd d nhtrng ngi dung nhu: 
Tai khoan cua VPLS; lu each phap nhan cua 
edng ty luat hgp danh; ca cau td ehiic ciia 
VPLS/edng ty luat va nhting quy djnh ve cac 
bien phap to ehirc lai td chirc hanh nghe luat 
su,. Thye trang phap luat nay ehae ehan se gay ra 
nhiing khd khan rat Idn cho cac td chuc hanh 
nghe luat su khi thye tbi tren thye te. De cac to 
ehiic hanh nghe luat su trong ca nude ndi chung 
va eae td ehiic hanh nghe lual su lai thanh pho 
Hd Chi Minh ndi rieng, ed the phat trien mgt 
each ben viing ca ve sd lugng ciing tihu chat 
lugng, thi rat can phai khac phye nhtrng bat cap 
nay; 

Thu- ba, cdn tdn tai kha nhieu ngi dung ciia 
cae quy djnh phap luat hien hanh chua thuc sir 
phii hgp vdi binh thuc td chuc va boat dgng ciia 
VPLS/edng ty iuat hien nay. Qua nhirng phan 
tieh ve thye trang phap lual, ed the de dang nhan 
thay, cd khdng it quy djnh dugc dua ra chua that 
sy phu hgp vdi tbue lien hoae thieu co sd ly luan 
cting nbu thyc te. Cd the ke den mgt sd van de 
nbu: (i) quy djnh ciing nhae ve hinh thiie phap 
ly eua eac td cbiic hanh nghe luat su; (ii) quy 
djnh ve cae dieu kien gia nhap thi trudng eung 
cap djch vy phap ly chuyen nghiep eiing nhu 
trinh ty dang ky thanh lap Id chiic hanh nghe lual 
su; (iii) mgt sd ndi dung trong eae quy djnh ve to 
chiic va boat dgng eung cap djch vu phap ly ciia 
td ehiie hanh nghe luat su... Nbu da phan tich, 
nhung ngi dung neu tren the hien su bat cap kha 
rd net va vi vay ciing can phai dugc siia ddi, bo 
sung va kien toan tbi mdi ed the tao ra mgt khung 
phap luat phii bgp vdi thyc trang cua Id chiic 
hanh nghe luat su d Viet Nam trong giai doan 
bien nay; 

Thutu; mgt sd ngi dung quan trgng lien quan 
den eac to chirc hanh nghe luat su chua dugc 



So 7/2019 - Nam thil Mircfi bon 

phap luat de cap din, dan eir nhu: (i) vin dl Id 
ehiic lai td chiie cua VPLS, thilu ving quy djnh 
hgp nhat va sap nhap; hay la vin dl edng ty lual 
khdng duge ehuyen ddi thanh VPLS; (ii) vin dl 
budc td chiie hanh nghi luat su tam ngimg boat 
dgng (theo Khoan 3 Dilu 46, Luat lual su) luat 
quy djnh rat chung ehung, khdng rd rang va do 
vay khd thye hien trong thuc ll; (iii) thieu ving 
mgt sd ndi dung lien quan den nhtrng boat dgng 
CO ban ciia td chiie hanh nghe luat su; hay la eae 
van de ve quan ly, dieu hanh cua cae td ehirc hanh 
nghe lual su... Chiing loi cho rang, mac dii ciing 
la mgt loai hinh doanh nghiep, song ddi vdi cac td 
ehiic hanh nghe lual su nhu: VPLS, cdng ty luat 
ed nhtrng dae thit rieng, nen viee ap dimg ehimg 
quy che phap ly nhu eac loai hinh doanh nghiep 
thdng thudng khac la khdng thyc su phu hgp, va 
do vay se khdng the tao ra moi Irudng thuan lgi 
cho cac td cbiic hanh nghe luat su tdn tai va phat 
trien. Vi nhtrng ly do tren, phap luat ve td ehire 
hanh nghe lual su bien harib can phai bd sung, 
hoan thien nhiing quy dinh de dieu ehinh nhung 
van de edn bd ngd nham tao ra mgt khung phap 
luat chat che va ehuan myc eho eac td ehire hanh 
nghe luat su Viet Nam trong giai doan hien nay. 

2. Kien nghj hoan thien phap luat ve td 
chnc hanh nghe luat su 

Xuat phat tir cdng tae xay dyng, cung cd, 
kien loan td chiic xa hgi - nghe nghiep ciia luat 
su, hoan thien the che ve lual su va hanh nghe 
luat su; xay dyng ea ehe bao dam cho lual su 
thue hien lot quyen, nghia vu ciia minh theo diing 
quy djnh ciia phap luat; nang eao ehat lugng 
tranh tyng eua lual su tai eac phien tda... eiing la 
mgt trong nhiing yeu cau can thiet phai dugc 
hoan thien. Tren co sd phan tich nhiing khd khan, 
vudng mae, nhung nguyen nhan ndi tren ve td 
chiic hanh nghe luat su, phap luat ve id ehiic 
hanh nghe luat su, thyc trang phap luat Viet Nam 
ve td ehire hanh nghe luat su, thye tien ap dung 
phap lilat ve td chirc hanh nghe luat su lai thanh 
phd Hd Chi Minh nhu neu tren, dudi day, tac gia 
kien nghi mgt sd ndi dung nham hoan thien phap 
luat ve td ehiie hanh nghe luat su nhu sau: 

Mat la, kien nghj bd sung quy dinh dieu chinh 
vdn de td chicc hdnh nghe ludt su bdi thudng thiet 
hgi cho khdch hdng. 

Theo tinh than eua quy djnh tai Khoan 5 Dilu 
40, Luat luat su liien hanh dugc hieu la: Khi luat 
su cua td ehire hanh nghe luat su gay ra thiet hai 
cho khach hang thi, to ehiic hanh nghi luat su 
phai ed trach nhiem bdi thudng trudc eho khach 
hang do Idi ma luat su cua td ehiic minh gay ra 
trong qua trinh hanh nghe. hay ndi each Idiac la 
luat su da ed Idi trong qua trinh tij van, xir ly hd 
so vu/viec cho khach bang (vi dy nhu: tu vin sai 
phap luat do nghiep vu cua luat su edn non kem 
va da gay ra thiet hai cho khach bang cua 
VPLS...). Sau dd, da gay ra thiet hai cho khach 
hang tbi luat su phai ed nghia vy boan tra lai mgt 
khoan tien cho to chirc hanh nghe luat su da chi 
tra ve khoan bdi thudng eho khach bang bj thiet 
bai theo quy dinh eua phap luat. Trong trudng 
bgp luat su khdng hoan tra lai lien eho td chiic 
hanh nghe luat su, tbi td ehiie hanh nghe luat su 
cd quyen yeu cau tda an cd tham quyen giai 
quyet theo phap luat. Vi vay, ean bd sung mdt 
dieu luat mdi quy djnh nguyen lae bdi thudng 
thiet bai eho khaeh hang khi luat su ciia td chiie 
hanh nghe luat su gay ravdi npi dung nhu sau: 

" Dieu 40a: Nguyen tae bdi thudng thiet hai 
eho khaeh bang khi luat su cua Td chiic hanh 
nghe lual su gay ra nhu sau: 

1. Td cbiic hanh nghe luat su phai bdi 
thudng thiet hai cho khach hang do loi ma luat 
su cua Id chue minh gay ra trong qua trinh hanh 
nghe luat su; 

2. Luat su gay thiet hai phai boan tra lai mdt 
khoan tien eho td ehiie hanh nghe luat su da chi 
tra khoan lien bdi thudng cho ngudi bj thiet hai 
theo quy djnh cua phap luat; trudng hgp khdng 
hoan tra thi to ehiie hanh nghe luat su cd quyen 
yeu cau Tda an giai quyet theo phap luat". 

Hai la, kien nghj ve vdn de to chicc hdnh nghe 
lugt su mua bdo hiem Pdch nhiem nghe nghiep 
cho lugt su (theo quy dinh tgi Khodn 6 Dieu 40 
Lugt ludt su hien hdnh). 

Cd the ndi. boat dgng nghe nghiep luat su ndi 
chung va hanh nghe luat su dudi cae mo hinh 
doanh nghiep (VPLS hoac cdng ty Iuat) ndi rieng 
la boat ddng ddi hdi traeh nhiem rat eao. Do dd, 
lual su va td ehiie hanh nghe luat su phai ty chju 
traeh nhiem bdi thudng thiet hai vat chat cho 
khach hang do Idi ciia minh gay ra trong linh vue 

o 



QilEmBBQl 
hanh nghe, do vay, phap luat bien hanh budc td 
chiie hanh nghe luat su phai cd nghia vu mua bao 
hiem traeh nhiem nghe nghiep eho luat su eua id 
chuc minh nham dam bao tbue hien day du cae 
nghia vu theo quy dinh tai Khoan 6 Dieu 40 Lual 
luat su hien hanh, bdi viec bdi thudng thiet hai 
thdng qua che dp bao hiem trach nhiem nghe 
nghiep se chac chan hon, bao dam hon trong viec 
boi thudng thiet hai eho khaeh bang. Do do, de 
nghj bd sung van ban quy pham phap luat, cd the 
la ban hanh nghj djnh hoac thdng tu hudng dan 
nham ehi tiet hda quy djnh tai Khoan 6 Dieu 40 
Luat Iuat su hien hanh vdi nhtrng van de can 
dugc de cap nhu sau: 

- Lien doan luat su Viet Nam phdi hgp chat 
che vdi cac Doanh nghiep kinh doanh bao hiem, 
soan thao "Hgp ddng bao hiem mau" hoac mau 
"Ban khe ude bao hiem", tror^ dd rat can thiet cu 
the hda cae nguyen tac ve bao hiem trach nhiem 
nghe nghiep cua luat su va boat dgng tu van phap 
luat cua td chiie hanh nghe luat su; 

- Quy djnh miic bao hiem bat budc "tdi 
thieu" trong ehe dinh mua bao hiem trach nhiem 
nghe nghiep ddi vdi luat su hanh nghe tai cae id 
chiie hanh nghe luat su; 

- Ve lau dai, de nghj Bg Tu phap can xay 
dung hanh lang phap ly nham lao dieu kien eho 
eac Doan Luat su vdi tu each la td chiic xa hdi-
nghe nghiep ciia luat su lap mpt quy, dd la "Quy 
bdo hiem pdch nhiem nghe nghiep cua ludt su 
thdnh vien ". Quy nay, bat budc cac luat su tbanb 
vien khi hanh nghe phai ddng bang thang mgt 
khoan phi "Bao hiem" nhat djnh, do Hgi Nghj 
loan the tbanb vien Doan Luat su quyet djnh can 
cir vao dieu kien, tinh hinh thuc te ciia dja 
phuang nai luat su tham gia la thanh vien. 

Ba la, ddi vol cdc vdn de to chuc lgi to ehire 
hdnh nghe ludt su. 

Hien nay chi cd cac cdng ly lual cimg loai 
mdi cd the thye hien dugc bien phap Id chirc lai 
la hgp nhat, sap nhap. Cdn cac VPLS thi khong 
duge td ehiic lai bang bien phap hgp nhat bay sap 
nhap. Cac cdng ty luat khdng eiing loai cd the 
thuc hien bien phap td chiic lai bang phuong thiic 
chuyen ddi hinh phap ly eho nhau. Cdn VPLS thi 
chi cd the ehuyen ddi thanh edng ty luat nguge 
lai md hinh edng ty lual khdng duge ehuyen ddi 

thanh VPLS. Vi vay, cin sira ddi, bd sung quy 
dinh tai Dilu 45 Luat lual su bien hanh theo 
hudng: 

- Khoan 1 va Khoan 2 eua Dieu luat nay bo 
cymttr "ciinglogi". Ddng thdi, thay ddi cum tir 
"cong ty ludt" bang eym tir "to chirc hdnh nghe 
ludt sir"; 

- Khoan 3 doan 1 cua Dieu luat nay, bo sui^ 
cum tir "vdn phdng ludt su hgp danh " thay cho 
eym tir "vdn phdng ludt su" va ho swig cmitii 
"cong ty lugt vd nguge lgi" thay cho cum tu 
"cong ty lugt"; thay ddi cum tir "nghia vu ciia 
van phdng lual su" bang cum tir "nghia vu cua 
van phdng luat su hgp danh hoac cdng ty luat bj 
chuyen ddi"; 

- Bd ban quy djnh tai doan 2, Khoan 3 ciia 
Dieu luat nay; va giti nguyen Khoan 4 ciia Dieu 
nay. 

Theo dd, Dieu 45 Luat luat su can siia ddi lai 
nhu sau: 

"Dieu 45: Hgp nhat, sap nhap va chuyen doi 
hinh thiic id ehiie hanh nghe luat su 

/. Hai hoac nhieu to chuc hdnh nghe lugtsu 
CO the hgp nhdt thdnh mgt td chue hdnh nghe 
lugt su mdi hdng cdch chuyen todn bg tdi sdn, 
quyen. nghia vu vd lgi ich hgp phdp sang to 
chicc hdnh nghe ludt su hgp nhdt, dong thai 
chdm dut tdn tgi cua cdc td chicc hdnh nghe lugt 
su bi hgp nhdt. 

2. Mot hoac nhieu td chuc hdnh nghe lual 
su CO the sdp nhap vdo td chicc hdnh nghe luat 
su khde bdng cdch chuyen todn bg tdi sdn, 
quyen, nghTa vu vd lgi ich hgp phdp sang to 
chuc hdnh nghe ludt su nhdn sdp nhgp, ddn^ 
thdi chdm did .sir ton tgi cua to chuc hdnh nghe 
ludt su bi sdp nhgp. 

3. Vdn phong lugt su hgp danh cd the chuyen 
doi thdnh cong ty ludt vd nguge lgi Pen ca sa ke 
thica todn bg quyen, nghia vu cita vdnphdngluat 
su hgp danh hoac cdng ty lugt bi chuyen ddi theo 
quy dinh cua phdp lugt. 

4. Chinh phii quy dinh thit tue hc/p nhdt, sdp^ 
nhgp, chuyen ddi hinh thicc to chuc hdnh ngM 
lugt SIC." 

Ben canh dd, phap luat ve td chiic hanh nghe 
luat su cin thay doi each tiep can ddi vdi cac biSn 
phap td chuc lai td ehiic hanh nghe luat su tren co 
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SO dam bao sy phii hgp vdi Luat doanh nghiep 
nam 2014, khong nen duy tri each tilp can nhu 
hien nay tai Nghi djnh sd 123 (Dilu 12, 13, 14, 
15), bdi le, quy djnh t^i cac dilu luat nay khdng 
he giup gi dugc cac td chirc hanh nghi luat su, 
ma trai lai, da tao ra nhtmg sy khae biet khdng 
can thiet giiia eac td ehiic hanh nghi lual su trong 
giai doan hien nay. 

Bon Id, bd sung quy dinh ve hgn che mot .so 
hdnh vi cita to chicc hdnh nghe lugt su khi bi 
chdm dut hoat dong. 

Luat luat su hien hanh thieu vang cac quy 
djnh ban ehe td chiic hanh nghe luat su thye hien 
mdt sd hanh vi khi bj cham dirt boat dgng. Vi du 
nhu, hanh vi eat giau tai san, tau tan tai san; ky 
ket hgp dong mdi khong phai la hgp ddng nham 
thyc hien cac thu tue ehim dirt boat dgng td ehirc 
hanh nghe luat su..., bdi vi, khi bj cham dirt boat 
dpng, neu nhu khdng bj phap luat ban che td 
chirc hanh nghe lual su thuc hien mdt sd hanh vi 
sau khi bi cham dirt hoat dgng va phap luat etJng 
khong cd ehe tai dieu chinh cac hanh vi tuong ty 
nhu vi du tren, tbi eac sang lap vien hoae thanh 
vien ciia td chirc hanh nghe luat su cd the thuc 
hien mpt sd hanh vi nham trdn tranb cac nghia 
vu dan su hoac nghia vy khac, ching ban nhu: 
Cac nghia vu ve thue, ve tien luong nhan vien... 
ma le ra ehu the nay phai thye hien theo phap 
luat. Day chinh la " j ^ M " phap ly nghiem trgng 
can phai dugc bd sung cac quy djnh de dieu 
chinh van de neu tren. Theo do, bo sung mgt dieu 
luat mdi quy djnh ban che to chiic hanh nghe lual 
su tbue hien mgt sd hanh vi khi bj cham diit boat 
ddng, cu the nhu sau: 

"Dilu 47a: Cac hoat ddng bj cam ke tir khi 
ed quyet dinh ehim dirt boat dgng ddi vdi td chuc 
hanh nghe luat su: 

1. K I tu khi cd quylt dinh chim dirt boat 
dgng theo Khoan 1, Dilu 47,_ Luat Luat su, 
nghiem earn to chuc hanh nghe luat su, ngudi 
quan ly td chuc hanh nghe luat su thuc bien eac 
hanh vi nhu sau: 

(a) Cit giiu, tau tan tai san; 
(b) Tir bd hoae giam bdt quyen ddi ng; 
(c) Chuyin cac khoan ng khdng cd bao dam 

thanh cac khoan ng ed bao dam bang tai san cua 
to ehue minh; 

(d) Ky ket hgp ddng mdi khdng phai la hgp 
dong nham tiiyc bien cham dirt boat dgng td ehiie 
hanh nghe luat su; 

(d) Cam cd, the ehap, tang eho, cho thue tai 
san cua td chiie minh; 

(e) Cham dut thyc hien hgp ddng dieh vy 
phap ly da cd bieu lyc. 

2. Tiiy theo tinh chat va miie do vi pbam, ca 
nhan cd hanh vi vi pham Khoan 1 Dieu nay cd 
the bl xir phat hanh ehinh hoac truy eim trach 
nhiem binh su; trong trudng hgp gay ra thiet hai 
thi phai bdi thudng". 

Ndm Id, kien nghi hodn thien ve vdn de chdm 
dirt hogt dgng to chuc hdnh nghe lugt su quy 
dinh tai Khodn 1 Dieu 47 Lugt lugt su. 

Theo quy dinh lai diem i Khoan 1 Dieu 18 
Luat luat su bien hanh, ngudi da dugc cap 
Chiing chi hanh nghe luat su "bi ket dn md bdn 
dn dd co hieu luc phdp ludt" tbi bj thu hdi 
Chiing chi hanh nghe luat su. Tuy nhien, khdng 
cd nghia la viec luat su bj Bg Tu phap thu hdi 
Chimg ebi hanh nghe luat su. Lien doan luat su 
Viet Nam thu bdi the luat- su, tiii Sd Tu phap 
ciing thu hdi Giay dang ky boat ddng ciia td 
ehue hanh nghe luat su dd. Day la mgt trong 
nhtrng bat cap, vudng mac can duge hoan thien. 
Bdi le, thye te da chi ra rang: Voi loi vi pham 
hanh chinh, don eir nhu: td cbiic hanh nghe luat 
su "cho ngudi khongphdi Id luglsucua td chicc 
minh hdnh nghi lugt su dual danh nghia cua to 
chuc minh " (theo quy djnh tai Khoan 7 Dieu 7 
Nghj djnh sd 110/2013/ND-CP ngay 24/09/2013 
ciia Chinh phii da sira ddi, bd sung tai Nghi dinh 
sd 67/2015/ND-CP ngay 14/8/2015), thi ddi 
tugng vi pham quy djnh ndi tren da bj tudc 
quyen sir dyng Chimg chi hanh nghe luat su va 
bj thu hdi Giiy dang ky boat ddng td chiic hanh 
nghi luat su. Trong khi dd, vi pham phap luat 
hinh su, bi kit an la lgi pbam_ dugc quy dinh 
trong Bp luat hinh su, tinh chat, muc do nguy 
hilm cho xa hgi cao ban nhieu so vdi vi pham 
hanh chinh, ma phap luat da khong quy dinh bi 
thu bdi Giiy dang ky boat ddng ciia td chiic 
hanh nghi lual su vi pbam rd la khdng eong 
bing va thieu nghiem minh. 

Mat khac, tiieo quy djnh tai Dieu 47 Luat luat 
su bien hanh chua de cap den eae tiTJong hgp bj 
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thu hdi Giay dang ky hoat dgng eiia td ehirc hanh 
nghe luat su, dan cir nbu cae trudng hgp sau day: 

- Cac sang lap vien ciia VPLS/edng ty luat, bj 
Tda an tuyen bd mat tich; hoac la trudng hgp 
TCHNLS ''ddng cicd\ khdng boat dgng lien tue 
tir tren sau (06) thang ma khong bao cao vdi 
Doan Luat su, Sd Tu phap dja phuang tryc tiep 
quan ly. 

Tir nhtmg ndi dung trinh bay tren day, kien 
nghi hoan thien quy djnh tai Khoan 1 Dieu 47 
Luat luat su hien hanh theo hudng: Bd sung quy 
djnh thu hdi Giay dang ky boat dgng cua to cbiic 
hanh nghe luat su trong mgt sd trudng hgp cy the 
sau day: 

(1) Ngudi dgi dien hap phdp (ke cd nguoi dgi 
dien hgp phdp cda chi nhanh) cua to chuc hdnh 
nghe ludt su bi truy cicu trdch nhiem hinh su vd 
dd bi tda tuyen dn cd hieu luc phdp ludt hoac bi 
Tda dn tuyen bd mdt tich, 

(2) To chirc hdnh nghe ludt su (Van phdng 
lugt su hoac cdng ty ludt) khdng du so lugng it 
nhdt hai (02) ludt su thdnh vien md khdng the bd 
sung trong thdi hgn tir sdu (06) thdng trd len; 

(3) Td chicc hdnh nghe ludt su "ddng cira" 
khong hogt dgng lien tue lie sdu (06) ihdng Pa 
len vd khong bdo cdo vdi Dodn lugt su, Sa Tu 
phdp dia phuong. 

Ngoai viec ean sira ddi, bd sung nhiing ngi 
dung tren de cac td chiic hanh nghe luat su thyc 
tbi dung nghta vy ciia minh trong boat dgng 
hanh nghe lual su, thiet nghT ciing can hoan 
thien quy djnh ve eong tae quan ly Nha nude va 
che do ty quan eua td ehirc xa hgi-nghe nghiep 
cua luat su, nham dam bao eho cac td chirc hanh 
nghe luat su thuc hien dung phap luat va boat 
ddng hieu qua. 

Tdm lai. trong tien trinh ddi mdi o nude ta, 
dae biet la sau thdi diem ban hanh Luat luat su 
nam 2006 cho thay thyc trang va nbu eau ddi 
hdi cd tinh khach quan ciia viec dieu chinh bang 
phap luat ddi vdi cac td chuc hanh nghe lual su 
va boat dgng nghe nghiep ciia luat su. Nhu cau 
tu van phap luat, trg giiip jihap ly trong ddi sdng 
xa hdi va cua nen kinh te thi trudng ngay eang 
gia lang, cac quan be phat sinh trong qua trinh 
hanh nghe luat su cang mo rgng. Thyc trang 
giai quyet cac tranh chap phat sinh trong ddi 

sdng kinh te-xa hpi trudc Tda an nhan dan cac 
cap va viee ap dung phap luat trong qua trinh 
xet xir edn nhieu bat cap. Ben eanh dd, y tiiiic 
phap luat va trinh do bieu biet phap luat trong 
nhan dan edn nhieu ban che... Hoat ddng ciia 
cac Doan Luat su, cac to chiie hanh nghe lual 
su, cae to ehiic cung iing dieh vu phap ly khac 
(nhu Trung tam trg giup phap ly, Hdi Lual 
gia...) cdn thieu trat ly, ehat lugng, trinh dp 
chuyen mdn va dao dire nghe nghiep eua luat su 
cdn nhieu bat cap. Nhiing bat cap va thaeh thiic 
tir tien trinh hgi nhap nen kinh te qudc te dang 
ddi hdi phai eu the boa ve mat phap luat, hoan 
thien phap luat va tao khung phap ly dn djnh 
eho cae quan he kinh te phat trien, trong dd co 
khung phap ly cho cae to chiic hanh nghe lual 
su vdi pbam vi td chiic va boat dgng eung cap 
djch vy phap ly dugc coi la djch vy thuang mai 
theo cac tieu chuan ciia To ehire thuang mai the 
gidi (WTO)./. 
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