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Tdm tdt: Lao ddng nic, vai nhimg ddc diem rieng ve giai, khac biet so viri lao dgng nam ve tdm 
sinh ly vd the luc. Khi tham gia quan he lao dgng. lao ddng nu chiu nhimg dnh hudng khde biet so 
vdi lao dgng nam. Vi vdy. ngodi nhung quy dinh dp dung eho tdt ed lao dgng ndi chung, phdp lugt 
lao dgng cd quy dinh rieng dp dung cho lao dgng nu nhdm bdo ve hg tnrdc nhimg nguy ca bdt lgi 
cd the xdy ra do dnh huang ciia nhung yeu td ddc thii. Bdi viet long quan cdc quy dinh phdp lugt 
qudc te ve quyen ciia lao dgng nu. ddnh gid khdi quat thuc trgng quy dinh phdp lugt lao dgng Viet 
Nam hien nay ve quyen ciia lao dgng nu. chi ra nhimg bdt cdp chit yen vd de xudt mot so kien nghi 
hodn thien phdp lugt ve quyen ciia lao dgng nic 
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Abstract: Female employees, with respective gender features, are different from male employees 
regarding to their physical and physiological features and physical strength In participating labor 
relation, female employees are affected by conditions which are different from male employee's 
conditions Therefore, in addition to common regulations applied lo all employees in general, there 
are legal regulations applied respectively to female employees to protect them from negative risks 
which might happen due to their gender features. The article briefly introduces internal regulations 
on female employees' rights, assesses Vietnam's existing legal regulations on the rights of female 
employees, points out main shortcomings and suggests recommendations to finalize law on the rights 
of female employees 
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1. Quyen ciia lao dong nu' theo phap luat 
qudc te 

Quyen con ngudi thudng dugc hieu la nhung 
nhu eau, lgi ich tu nhien. vdn cd ciia con ngudi 
dugc ghi nhan va bao dam bang phap luat qudc 
gia va qudc te-. Moi ngudi lao dpng dii la nu hay 
nam deu dugc bao dam. bao ve cac quyen eon 
ngudi trong linh vyc lao ddng. Ngudi lao dgng 
dugc bao dam nhihig quyen nay trudc bet vi hg 
la eon ngudi. Theo Tuyen n^dn qudc te ve quyen 
con ngudi ciia Lien hgp qudc, quyen con ngudi 
gdm ba nhdm quyen ca ban: quyen dan sir; 
quyen ehinh tri va quyen kinh te, xa hdi va van 
hda. Tilp can quyen lao dgng dudi gde do quyen 
con ngudi chinh la tiep can quyen kinh te. xa hdi 

va van bda cua con ngudi. Theo Tuyen ngdn 
qudc te ve quyen con ngudi, quyen eon ngirdi 
trong linh vuc lao ddng bao gdm nhieu quyen 
khac nhau nbu; quyen lam viec, quyen tu do lya 
chpn viec lam, quyen dugc hudng nhiing dieu 
kien lam viec cdng bang va thuan lgi; quyen 
dugc tra luong ngang nhau, khdng phan biet ddi 
xir cho nhirng eong viec ngang nhau; quyen 
dugc tra luong du de bao dam cho ban than va 
gia dinh mot ddi sdng xiing dang vdi nhan 
pham.. .Phap luat lao dpng mdi quoe gia bao ve 
ngudi lao dgng bang viee dua ra gidi han, cac 
quyen tdi thieu (nhu miic luong tdi thieu. thdi 
gian nghi ngoi tdi thieu. thdi gid lam viec toi da. 
dieu kien an toan lao ddng toi thieu,...) la nham 

' Ti^n s j , Vien Nha nuac va Phap luat. 
- Khoa Luat Oai hoc Qu6c gia Ha Npi (2011). Nguyin Dang Dung - Vu Cong Giao - La Khanh Timg (dong chii 
bien), Gido trinh Ly lugn vd phdp hidl ve quyen con ngir&i. Nxb Dai hoc qu6c gia Ha Noi, tr.37. 
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dam bao ehu sir dung lao ddng khdng vugt qua 
gidi_ ban ddtig thdi buge hg thue hien nhirng 
quyen tdi thieu cho ngudi lao dpng. 

Lao dgng nir, vdi nhiing dae dilm rieng vl 
gidi, khac biet so vdi lao dgng nam ve tam sinh 
ly va the luc. Khi tham gia quan he lao ddng, 
lao dpng nir chiu nhirng anh hudng khae biet so 
vdi lao dgng nam. Phu nii phai trai qua cac giai 
doan sinh ly dac biet nhu thai ky kinh nguyet, 
thai nghen, cho eon bii. Chi phu nii mai ed thi 
mang thai, sinh de va nudi eon bing sua me, 
nam gidi khdng the lam thay phu nir nhung 
chiic nang dd. Trong thdi gian lao dgng nir 
mang thai, sinh de va nudi con nhd thi lao dpng 
nii cd nguy co vdi nhtrng thach thiic trong cac 
eo hpi so vdi lao dgng nam ve viec lam, thu 
nhap, thang tien, bpc tap nang cao trinh do, bdi 
duong nghiep vu, ehuyen mdn... Vi vay, ngoai 
nhiing quy djnh ap dung cho tat ca lao ddng ndi 
ehung, phap luat lao dgng cd quy djnh rieng ap 
dung cho lao ddng nir nham bao ve hg trudc 
nhimg nguy co bat lgi ed the xay ra do anh 
hudng eiia nhirng yeu td dac thii. 

Cyu Tong thu ky Lien hgp quoe B.GaH da 
timg nhan djnh: Phu nu: chiem hem mgt nua nhan 
loai nhung chua cd quoe gia nao tren the gidi 
ddi xu vdi phu nir mdt each xiing dang vdi dja vj 
cua hg. Co sd kinh te ciia su bat binh dang gidi 
la che dp sd hiru tu nhan ve tu Heu san xuat. Co 
sd xa hgi ciia nd la nhimg djnh kien ve vai trd 
gidi trong phong tue, tap quan, truyen thong van 
bda da tdn tai tir lau trong ddi sdng eiia hau het 
dan toe trSn the giai va van cdn anh hudng tdi 
ngay nay-\ Qua trinh ghi nhan, bao dam va bao 
ve quyen phy nir ndi chung va quyen eiia lao 
dpng nir ndi ehung phan anh trinh dp phat trien 
va tiln bg xa hdi ve tu do, dan ehii. cdng bang va 
binh ding trong xa hpi, trong cac quan be xa hdi 
eua con ngudi''. Dd ciing la ket qua su nd luc, tu 
giai phdng, tu diu tranh eiia phu nii. Quyen lao 
ddng va quyin cua lao dpng nir cd mdi quan he 

chat che vdi nhau. Quyen lao dpng vira la quyen 
eon ngudi ddng thai eiing la quyen co ban eua 
cdng dan dugc Hien phap va phap luat lao dgng 
ghi nhan va bao ve. Quyen eiia lao ddng nir ia 
sy eu the hda quyen lao dpng ddi vdi gidi nir can 
eir vao yeu td dae thii ciia gidi. Lan dau tien 
quyen eua lao dpng nir dugc mdt van kien qudc 
te de cap den, do ehinh la Cdng uoc ve xda bo 
mgi hinh thirc phan biet ddi xir ehdng lai phy nir 
(CEDAW). CEDAW tap trung xac djnh eac 
quyen eua phu nii va eae each thiic, bien phap 
nham loai trir su phan biet ddi xir vdi phu nu 
trong viee hudng thu cae quyen con ngudi trong 
cac linh vuc hdn nhan gia dinh, lao dgng viec 
lam, ddi sdng chinh trj.... 

Nhin chung, cd the hieu quyen cua lao dgng 
nir la mgt bg phan trong be thdng cac quyen eua 
con ngudi, dugc thira nhan nhu la mpt gia tri xa 
hpi, duge phap luat ghi nhan va bao dam thuc 
hien. Dd ehinh la kha nang phap ly ma Nha nude 
thira nhan va quy djnh eho lao dgng nii cd ehii y 
den dac thii ve gidi trong linh vye lao ddng, viec 
lam va cac van de lien quan, dugc Nha nude bao 
dam thuc hien. Quyen cua lao ddng nd gdm cac 
nhdm quyen sau: 

(1) Quyen lam viec hay quyen duge lao 
ddng, bao gdm: quyen ty do lua chgn viee lam, 
quyen dugc tra luong thda dang; quyen binh 
dang, khdng bj phan biet ddi xir ve co hdi viec 
lam, thu nhap; quyen khdng bi bat lao dgng 
cuong biic; quyen dugc nghi ngoi va giai tri va 
nghi phep djnh ky. Ngay 24/11/2005, Uy banve 
cac quyen kinh te, xa hgi va van hda eiia Lien 
hgp qudc da dua ra Binh luan sd 18 khang djnh 
quyen lam viee la mpt quyen ca ban ciia eon 
ngudi. Quyen lam viee la cot loi de thye hien 
cac quyen con ngudi va tao nen phan quan 
trgng, khdng the tach rdi cua nhan pbam. Dieu 5 
Cdng ude HI (1958) ve phan biet ddi xir trong 
viec lam, nghe nghiep ciia Td ehirc Lao dpng 
qudc te (ILO) quy dinh: "Cac qudc gia thanh 

^ Trung tam nghien ciiu quyen con nguoi - Hoc vien chinh tn quoc gia thanh pho Ho Chi Minhva Hoi nghien ciiu 
quy^n con nguai Trung Qudc (2003), Quyen con nguai a Trung Qudc vd Viet Nam-truyen thong ly luan vd thuc 
liin Nxb chinh tri quoc gia. Ha Npi, tr.764. 
" GS.TS. Nguyen Dinh Tin, PGS.TS._ Le Tieu La, TS.TrSn Thj Bich Hang (20\0), Ndng luc^ cdn ho lanh dao quan 
ly cdp easa trong viecthuc hien quyin phu nir- Thuc trang vd gidi phdp, Nxb chinh tri quoc gia, tr.45. 
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vien, sau khi tham van dai dien ngudi lao ddng 
va to chiie lao dpng (neu cd), quyet djnh ap dung 
bien phap dua tren co sd giai tinh, tudi, do 
thuang tat, hoan canh gia dinh, hoan canh xa hgi 
hoac van hda eiia nhiing ngudi dugc cdng nhan 
la can duge bao ve hoac giiip do trong xa hgi 
nham tao dieu kien thuan lgi ban cho hg tbi 
khdng bi coi la phan biet ddi xir". Dilu 11 
CEDAW eiia Lien hgp qudc quy dinh phu nir va 
nam gidi dugc quyen hudng cac co hpi cd viee 
lam nhu nhau, bao gdm ca viec ap dyng nhirng 
tieu chuan nhu nhau khi tuyen dung lao dpng; 
ed quyen duge thang tien. Cdng ude yeu cau cac 
nude tham gia phai ap dung cac bien phap thich 
hgp de bao ve phu nii trudc su phan biet ddi xu 
vdi ly do hdn nhan bay sinh de. Khoan 2,3 Dieu 
23 Tuyen ngdn Qudc te Nhan quyen quy dinh: 
"2. Mgi ngudi deu cd quyen dupe tra cdng 
ngang nhau cho nhiing cdng viec nhu nhau ma 
khong ed batky sy phan biet ddi xir nao; 3. Mgi 
ngudi lao dpng deu cd quyen dugc hudng ehe 
do thii lao cong bang va hgp ly nham bao dam su 
tdn tai cua ban than va gia dinh xiing dang vdi 
nhan pham, va dugc trg cap khi can thiet bang 
eac bien phap bao trg xa hdi;...". Dam bao thyc 
hien tdt quyen duge lao dgng ehinh la dam bao 
an ninh eon ngudi^ 

Trong nhdm quyen duge lam viec, quyen 
binh ding, khong bi phan biet ddi xir ve co hgi 
viec lam, thu nhap cd y nghia dac biet quan 
trgng, la nin tang thue hien cac quyen khae ciia 
ngudi lao dgng. Cdng ude sd 111 (1958) ciia ILO 
nhan manh ba hinh thiic phan biet ddi xu trong 
viec lam nghe nghiep: (i) Tra edng khac nhau ddi 
vdi phu nu' va nam gidi lam cdng viee ed gia tri 
nbu nhau; (ii) Tir ehdi tuyen dung mpt ngudi lao 
dpng cd mgt dae diem siic khde ma dieu dd 
khdng lam giam sut kha nang thue thi cong viee 
eua ngudi dd; (iii) Su uu dai tren co sd chung 
tgc, mau da gidi tinh..mgudn goc xa hpi hoae 
nhiing dac diem ca nhan khac ma lam phuang 
hai din su binh dang va eo hdi va ddi xir tai noi 
lam viee. 

Khuyen nghj ehung sd 19 cua CEDAW 
khang djnh bao luc dua tren co so gidi la mgt 
hinh thirc phan biet ddi xir da can trd nghiem 
trpng kha nang eiia phu nir duge huang eae 
quyen va ty do tren co sd binh dang vdi nam 
gidi. Binh dang viec lam cd the tdn hai nghiem 
trgng khi phu nil bi bao lye tren ea sd gidi, chang 
ban nhu quay rdi tinh due tai noi lam viee. Cach 
ling xir nhu vay cd the lam nbuc phu nii, ed the 
gay ra mpt van de ve an toan siic khde, nd mang 
tinh chat phan biet doi xii khi ngudi phu nu cd 
eac CO sd dang de tin rang su phan ddi cua minh 
se gay bat igi cho ban than ve van de viee lam, ke 
ca viec thang tien, hoac khi each cu xii nhu vay 
tao ra mdi trudng thii dich d noi lam viec (Dieu 
l,Dieu 11). Quay rdi tinh due anh hudng xau den 
binh dang gidi d noi lam viee. Nang suat lao 
ddng ciia doanh nghiep ciing bj anh hudng bdi 
hanh vi nay lam xau di cae quan he lao dpng. 

(2) Quyen duge an toan tinh mang va siic 
khde khi tham gia lao dgng: 

Lao dgng nir cd quyen dugc an toan siic 
khde. Dieu 12 Cdng ude qudc te ve cae quyen 
kinh te, xa hgi va van hda nam 1966 (ICESCR) 
ghi nhan: ''Cae qudc gia thanh vien cdng ude 
cdng nhan quyen eiia mgi ngudi dat tdi mgt tieu 
chuan sire khde ve the chat va tinh than d mire 
cd the duoc". Quyen dugc an toan siie khde duge 
thye hien thdng qua viec hudng cac dich vy 
cham sdc sire khde day dii, bao gdm ca djch vu 
ke hoach hda gia dinh, quyen duge hudng bao 
hiem xa hdi, quyen duge nghi phep ed hudng 
luang, quyen dugc dam bao an toan lao dgng, 
quyen duge bao ve chirc nang sinh san. CEDAW 
xac nhan va khang dinh lao ddng nir cd quyen 
duge hudng cac djch vy cham sdc siie khde bao 
gdm ca viee tiep can cac phuong phap ke hoach 
hda gia dinh. De bao ve sue khde, tinh mang cho 
lao dgng nu, luat lao ddng cua eae nude deu xac 
dinh chi dp lam viec va thdi gian nghi hgp ly, 
ban che thdi gian lam viec d miic toi da, han che 
lam them gid, han che lam dem (Cdng ude sd 43, 
47,51,61,63..xua ILO). 

* Vien Khoa hoc xS hoi Viet Nam {201!) GS.TS. V6 Khanh Vinh (chu bien), Nhihig vdn de ly ludn vd thuc tien cua 
nhom quyin kinh ti. vdn hoa vd xa hdi, Nxb Khoa hoc xS hpi, tr. 133 
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{V Quyen bao ve thai san. Lao dgng nir cd 

quyen dugc bao ve vdi tu each la ngudi me ma 
khong bi coi la phan biet ddi xir. Dilu 11 (2) (b) 
CEDAW quy dinh cae qudc gia ein cd bien phap 
thich hgp nhlm quy djnh chi do nghi phep eho 
ngudi me trong thdi ky thai san dugc hudng 
luang hoac cac trg cap xa hgi tuong duang ma 
khdng bj mat viee lam, mat vj tri cdng viec va 
cac khoan trg elp xa hgi. Dilu 10 (2) ICESCR 
ciing ghi nhan can cd sy bao ve dac biet ddi vdi 
ba me trong mdt khoang thdi gian thich hgp 
trudc va sau sinh. Bao ve sue khde ba me va tre 
em bang viec quy dinh thdi gian nghi cho lao 
dpng nii khi sinh con la can thiet. Trong sudt thdi 
gian nay, nhung ba me dang lam viec dugc nghi 
van dugc tra luong hoac nhan khoan trg cap an 
sinh xa hgi tuong duang. Dieu 3 Cdng ude sd 3 
cua ILO (1919) ve bao ve thai san quy djnh: 
Ngudi lao dgng khong duge phep lam viec trong 
thai ky 6 tuIn dau sau khi sinh de; Cd quyen nghi 
viec neu cd giay cua y te chiing nhan se sinh de 
trong thdi ban 6 tuan; Ngudi phu nii ty cho con 
bii dugc phep nghi 2 lan trong thdi gid lam viec, 
mdi lan nira gid de cho con bu... Cong ude sd 
183 (2000) eua ILO ve bao ve ba me quy djnh 
lao ddng nii cd 14 tuan nghi thai san, bao gdm 6 
tuIn nghi bat buge trudc khi sinh va dugc hudng 
trg cap tien trong thdi gian nghi thai san it nhat 
bang 2/3 mire luong hoae thu nhap dugc bao 
hiem. Dam bao cong viec va thu nhap cho lao 
ddng nir trong va sau qua trinh mang thai la mgt 
viec lam can thiet giiip phu nir cd duge eo hgi 
binh dang va dugc ddi xir binh dang tai ncri lam 
viee, giup thiie day binh dang gidi va trao quyen 
cho phu nU. 

(4) Quyen dugc tdn trgng danh du, nhan 
pbam va eac quyen khac ciia lao ddng nu. 

Loi md dau Tuyen ngdn quoe te ve nhan 
quyin 1948 nhan djnh "thira nhan pham gia bam 
sinh va nhiing quyen binh dang bat kha chuyen 
nbugng cua tit ca cae phan hi trong dai gia dinh 
nhan loai la nin tang eua ty do, cdng ly va boa 
binh tbi gidi". Dilu 12 Tuyen ngdn quy djnh: 
"Khdng ai cd the bj xam pham mgt each dgc 
doan vao ddi tu, gia dinh, nha d, thu tin, hay bi 
xiic pham din danh du hay thanli danh. Ai ciing 

cd quyen duge luat phap bao ve chdng lai nhimg 
xam pham ay". Cdng ude sd 29 (1930) va Cong 
ude so 105 (1957) eiia ILO nhan manh cac cdng 
ty hoac Hiep hgi tu nhan khong dugc cudng biic 
lao dgng. Lao dgng cudng biic hoac bat buge cd 
nghia la mgi cdng viec hoac djch vu ma mpt 
ngudi bj ep budc phai lam dudi sy de doa ve bat 
ky hinh phat nao va ban than ngudi dd khdng ty 
nguyen lam. Nha chiie traeh cd tham quyen 
khdng duge ap dat hoac cho phep ap dat viee lao 
dpng cudng biic hoae bat buge vi lgi ich cua ca 
nhan, cong ty hoac hiep hpi tu nhan (Khoan 1 
Dilu 2, Khoan 1 Dieu 4 Cong uoc sd 29) 

2. Thyc trang phap luat ve quyen cua lao 
dong nu' a Viet Nam hien nay va mgt so kien 
nghi 

Theo Uy ban CEDAW, da cd 186 qudc gia 
tren the gidi phe ehuan hoae ky ket edng ude, 
chiem hon 90% thanh vien Lien hgp qudc. 
Viet Nam la mpt trong nhirng quoe gia dau tien 
tren the gidi ky tham gia cdng ude vao 29/7/1980 
phe chuan vao 27/11/1981. Cdng ude phii hgp 
vdi chii truong, dudng loi ciia Dang va Nha nude 
ta ve binh ding nam nii. 

Hien phap nam 2013 quy dinh "Cong dan 
nam, nii binh dang ve mgi mat. Nha nude eo 
chinh saeh bao dam quyen va ea hdi binh dang 
gidi.. .Nghiem cam phan biet ddi xii ve gidi" 
(Dieu 26). ''Cdng dan cd quyen lam viec, lya 
chpn nghe nghiep, viee lam va nai lam viec. 
Nghiem cam phan biet ddi xir, euong biie lao 
dgng..." (Dieu 35), Luat binh dang gidi nam 
2006 quy djnh "Nam, nii binh dang ve tieu 
chuan, do tudi khi tuyen dung, dugc ddi xir binh 
dang tai noi lam viec ve viec lam, tien cdng, tien 
thudng, bao hiem xa hgi, dieu kien lao dgng va 
cac dieu kien lam viec khac" (Khoan 1 Dieu 13). 
Nha nude "Bao dam nguyen tae binh dang, gidi; 
quy djnh ehe do lao ddng va chinh saeh xa hpi 
nham bao ve lao dgng nir..." (Khoan 7 dieu 4). 
Ngudi lao dgng cd cac quyen "lam viec, ty do 
lua chgn viee lam, nghe nghiep, hge nghe, nang 
eao trinh do nghe nghiep va khdng bj phan biet 
ddi xu" (Klioan 1 Dilu 5 Bd luat lao dgng 2012). 
Bdn nhdm quyin eua lao ddng nu: (quyin lam 
viec, quyen dugc an toan tinh mang va siic khde, 
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quyen duge bao ve thai san va quyin dugc tdn 
trgng danh du, nhan pham) deu dugc phap luat 
Viet Nam ghi nhan. Tren tinh thin binh ding 
gidi, khdng phan biet doi xir vl gidi, quyin cua 
lao dgng nii dugc phap luat lao dpng Viet Nam 
ghi nhan va dam bao thuc bien mgt each nhit 
quan trong cae chuong, dilu ciia Bg luat lao 
dgng (BLLD) nam 2012. Ddng thdi, BLLD nam 
2012 da quy dinh mot sd bien phap thue diy 
binh dang gidi, eu the la quy djnh eac chinh 
saeh, bien phap danh rieng cho lao dgng nir 
trong eac quan he lao dgng va mot s6 ehinh saeh, 
bien phap quy dinh rieng de bao ve ba me -
ngudi lao dpng ntr khi thuc bien chiic nang sinh 
san, nudi con nhd (tap tnmg d Chuong X ciia 
BLLD nam 2012). 

So sanh quy dinh phap luat qudc te, quy djnh 
phap luat lao dgng Viet Nam ve quyin ciia lao 
ddng nir tuang thich vdi phap luat qudc t l vl 
quyen eua lao ddng nu. Danh gia trong sy so 
sanh vdi phap luat mgt sd nude, Bao eao tdng 
kit thi hanh BLLD nam 2012 ngay 7 thang 5 
nam 2019 da khing djnh: "BLLD nam 2012 va 
cae van ban hudng dan chi tiet cd nhieu quy djnh 
rat tien bd, vugt xa cac qudc gia khae trong viec 
bao ve lao dgng nii"*. Nguyen tae binh dang gidi 
duge ap dung khdng ehi trong tuyen dung, sii 
dung lao ddng ma cdn trong dao tao, thai gid 
lam viec, thdi gid nghi ngcd, tien luong va eac 
ehe dp khac. Theo bao cao ciia ILO che dp nghi 
thai san 06 thang ciia Viet Nam la mpt trong 
nhiing thdi gian dai nhat d chau A. Viet Nam cd 
che do nghi thai san cho cac ba me ngang bang 
vdi cac nude phat trien'. Ben canh dd, lao ddng 
nir cd quyen di lam viee sdm neu dieu nay khdng 

cd hai eho sue khde cua hg. Lao ddr^ nii sau khi 
sinh trong trudng hgp khdng cd viec lam cu, thi 
bg van dugc ngudi sir dung lao ddng bd tri viec 
lam khac vdi miie luong khdng thip han miie 
luong trudc khi nghi thai san... Phu nir Viet 
Nam dat dupe nhieu tien bp. Ty le tham gia lye 
lugng lao ddng cua phu nir Viet Nam eao. Viet 
Nam cd 76% phy nii trudng thanh (tu 15 din 64 
tudi) dang lam viec so vdi ty le nay la 49,6% 
tren the gidi va 61,1% d Ddng A va Thai Binh 
Duong^ 

Mac dii eac phap luat lao dpng cd ghi nhan 
kha day du ve quyen eua lao dpng nii nhung van 
cdn khoang each giira hieu qua mong dgi va 
thyc tien thye bien. Theo Tdng eye Thdng ke^ 
sd lieu thdng ke tai thdi dilm quy 2/2018 va quy 
2/2019 tbi quy md luc lugng lao ddng eiia Viet 
Nam tir 15 tudi trd len la 55,46 trieu ngudi tang 
0,61% so vdi quy 2/2018. Sd lao ddng nu quy 
2/2019 la 26,41 trieu ngudi (chilm 47,62%, 
tang 0,45% so vdi eimg ky nam 2018). Trong 
do, ty trgng ngudi ed viee lam la nir ehilm 
47,59% (giam 0,02% so vdi quy 2/2018). Nhu 
vay sd lugng lao ddng nu tham gia thj trudng 
lao dpng tang len nhung xet theo ty le cd viee 
lam thi so lao ddng nii cd viee lam lai giam 
xuong. Nhung dieu dang quan tam la tai tat ea 
eae thdi diem khao sat, thu nhap binh quan ciia 
lao ddng nir ludn thap hon lao dgng nam. Quy 
2/2019, thu nhap binh quan ciia lao dgng nir/ thu 
nhap binh quan ciia lao dpng nam la 5,8/6,6 
trieu ddng/thang. Ty le nay trong quy 2/2018 !a 
5,22/5,92 trieu ddng/thang. 

Thyc tian 07 nam thi.banh BLLD nam 2012 
va cac van ban hudng dan thi hanh cho thay edn 

* Bp Lao dong Thuang binh vaXahSi, Bdo cdo long ket ihi hdnh Bo luat lao dong ndm 20!2, ngay 7/6/2019, tr. 45. 
•' ILO, Report: Maternity and paternity at work - Law and practice across the world, International Labour Office, 
Geneva, 2014, (Appendix II Key national statutory provisions on maternity leave), p.I33. 
Bao cao "Che do thai san cho nam va nir tai noi lam viec Phap luat va thuc tien tren the gioi". Bao cao nay so sanh 

phap luat CLia 185 quic gia va viing lanh th6 vdi nhiing tieu chuan moi nhat ciia ILO. Theo do, khu vyc Chau A 
chi CO 5 qu6cgiadat hoac vupl tieu chudn nghi thai san 14 tuan do ILO quy dinh (Mong Co 120 ngay, Bangladesh 

. 16 tuSn, Singapore 16 tuin va Trung Qu6c la 14 tuan). 
^ Ngan h^ng thS gioi, Tuong lai viec lam a Viet Nam duoi goc nhin giai, Viet Nam, 2018, tr.4 
http.//documents.worldbankorg/curated/en/43408l536298]08I82/pdf/128839-WP-VlETNAMESE-PUBLIC-WB-
Future-Jobs-Gender-Dimension-VIE.pdf 
^ Bo Lao dong Thuong binh va Xa hpi - Tong cue Thong ke, Ban tin cap nhat Thj trucmg lao dpng Viet Nam s6 
22,qLiy2nkm2019. 
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asm iSup 
cd mdt sd han che chu yeu trong quy djnh ve 
quyen ciia lao dpng nii sau: 

Thd-nhdt, Khoan 3 Dilu 154 BLLD nam 
2012 quy djnh trach nhiem eiia ngudi sir dung 
lao dgng bao dam ed du budng tam, budng ve 
sinh phii hop tai noi lam viec. Quy djnh nay rat 
khd thuc hien, cd the gay lang phi tai doanh 
nghiep d noi co hang chuc ngan lao dgng dang 
lam viec, trong dd da so la lao dgng la nir. Khao 
sat eua eae doanh nghiep eho thay nhieu lao dpng 
nu: khdng cd nhu cau tam nia trudc khi ve nha 
bed dieu kien lam viec cua ngudi lao ddng d mdi 
trudng saeh se, rat it bui"'. 

Tiurhai, Khoan 5 Dilu 155 BLLD nam 2012 
quy djnh lao dgng nii trong thdi gian hanh kinh 
duge nghi mdi ngay 30 phut trong thdi gian lam 
viec td ra khdng kha thi. Tren thye te, lao dgng 
nu: ngai thong bao va ngudi sir dung lao dgng va 
doarih nghiep ciing khd sap xep eho ngudi lao 
dgng nghi neu edng viec ciia lao dgng nii lam 
viec theo day ehuyen". Nhirng khd khan dd vd 
hinh tao ra rao can ddi vdi quyen lam viec ciia 
lao dgng nu: khi cac doanh nghiep ed tam ly ganh 
nang khi tuyen dung lao dgng nii. 

Thit ba, Dilu 160 BLLD nam 2012 quy 
djnh danh muc cdng viec khong dugc sir dung 
lao dgng nii: (1) lam cac cdng viee ed anh 
hudng xau den chuc nang sinh de va nudi eon; 
(ly cdng viec phai ngam minh thudng xuyen 
dudi nude; (3) edng viee lam thudng xuyen 
dudi him md. Quy dinh nay cd muc dich bao 
ve siic khde lao dpng nii, dac biet la sire khde 
sinh san. Tuy nhien, trong nhieu trudng hgp lai 
lam gidi ban quyen ty do tim kiem viec lam ciia 
lao dgng nii, nhat la vdi eae trudng hop lao 
dpng nQ da bet tudi sinh de hoae khdng edn cd 
nhu clu sinh de. 6 day, ngudi lao dgng, trong 

mpi hoan canh, diu khong cd quyin tu quyet 
djnh, lua chgn lam cac edng viec cd nguy co 
anh hudng den ehirc nang sinh san va nudi con 
nhd. Dieu do la khdng phii hop. 

T/tit tir, mgt sd quy djnh bao ve thai san ciia 
lao dgng nii thieu linh hoat, khong cho lao dpng 
nii cd quyen quyet djnh tuy theo nhu cau cu the 
ciia mdi ngudi, do vay trong nhieu trudng hgp td 
ra khdng phii hgp. Cu the la quy djnh tai Khoan 
1 Dieu 155 ve viec ngudi su dung lao dgng 
khdng dugc sir dyng lao dgng nir lam viec ban 
dem, lam them gid va di edng tae xa trong trudng 
hgp: (a) mang thai tir thang thii 07 hoac tir thang 
thir 06 neu lam viee d vimg cao, vimg sau, vimg 
xa, bien gidi, hai dao; (b) dang nudi con dudi 12 
thang tudi. Tuong tu vdi quy djnh tai Khoan 1 
Dieu 157 ve thdi gian nghi trudc va sau sinh 06 
thang, thdi gian nghi trudc khi sinh tdi da khdng 
qua 02 thang. 

Tfiit nam, quy djnh ve quay roi tinhduc 
trong BLLD nam 2012 chua rd, chua dii de tao 
CO sd phap ly cho viec phdng ehdng quay rdi tinh 
due tai noi lam viee nham dam bao mdi trudng 
lao dgng lanh manh, an toan'-. Theo Bao cao 
nghien eiiu ve quay rdi tinh due tai noi lam viec 
nam 2012 do Bd Lao dpng - Thuang binh va Xa 
hdi thyc hien vdi su giiip da eiia ILO, phan Idn 
cac nan nhan bj quay roi tinh due d Viet Nam la 
nii gidi (78,2%) va dp tudi trong khoang tir 18 
den 30 tudi. Dae biet, bao cao da chi ra, 80% nan 
nhan khdng hieu rd hanh vi nao bj coi la quay rdi 
tinh due, nhieu ngudi cho rang hanh vi gpi dien, 
nhan tin, ehup binh khieu dam chua bi coi la 
quay rdi dnh duc'\ 

Thii-sdu, quy djnh ve tudi nghi huu chung 
ciia lao dgng nii la 55 mdi trong khi tudi nghi 
huu chung cho nam gidi hien nay la 60 (Dieu 

'" Bao Da Nang online, Chinh saeh doi vai lao dpng nif Con nhieu bat cap, 
https.//baodanang.vn/channel/5404/201512/chinh-sach-doi-voi-lao-dong-nu-con-nhieii-bat-cap-2457367/,truycap 
10/10/2019. 
" Bp Lao ddng Thuang binh va Xa hoi, Bao cao t6ng ket thi hanh Bp luat Lao dong nam 2012, ngay 7/6/2019, tr.45. 
'- Tham khao. Pham Thj Thuy Nga, Qudy roi tinh due tai noi lam viec trong phap luat quoc te va phap luat Viet 
Nam-Mpts6kian ngh], Tap c hi Nha nuac vi Phap luat, s6 12/2016, tr. 48-58 
'̂  Trang web dien tu Thir vien Qu6c hpi. Van phong Quoc hoi, Dua quay roi tinh due vao Luat: VSn ma h6, 
hrtp://duthaoonline.quochoi.vn/DuThao/Lists/TT_TINLAPPHAP/View_Detail,aspx?ltemID=935, truy cap ngay 
24/9/2019. 
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So 7/2019 - Nam thiJ MiStJi bon 

187 eua BLLD nam 2012) la ehua phii hgp 
trong mpt so nganh nghe, chua phu hgp voi 
trong bdi canh dan sd va siic khde ngudi dan 
Viet Nam hien nay. Quy dinh vl tudi nghi huu 
eua Vi^t Nam tir nam 1961 din nay vin khdng 
thay ddi, trong khi tuoi thp cua ngudi dan ngay 
cang lang'^ eiing vdi do la dilu kien lam viec 
cua ngudi lao ddng ngay cang dugc cai thien, 
djch vu eham sdc y te ngay cang tdt ban. Chi sd 
gia hda cua dan sd Viet Nam da tang manh len 
gip ban 2,8 lln trong giai doan 1979 - 2015, tir 
17 len den 47. Tir nay din nam 2049, ehi sd gia 
hda se tang len tdi 138, tiie la eii 100 tre em 
dudi 15 tudi se cd 138 ngudi 60 tudi trd len' \ 
Ben canh dd, theo bao eao danh gia tac ddng 
chinh saeh trong du an BLLD (sira ddi)"^, 
nghien cuu ve chi so kha nang lam viee (WAl) 
vdi dieu kien Viet Nam, dudng nhu khdng cd 
su khae biet gua Idn ve kha nang lam viec theo 
gidi tinh. Dieu nay khdng thi ly giai duge su 
khae biet tudi nghi huu giira nam va nd trong 
khi kha nang lam viee eua hp trong dp tudi 51 -
60 hau nhu la khong khac biet. 

De khac phuc nhimg ban ehe trong quy djnh 
BLLD nam 2012 ve quyen cua lao dgng nii, can 
tap trung eac giai phap sau: 

(1) Loai bd cac quy djnh khong kha thi trong 
khi lam tang rao can viee lam ddi vdi lao ddng nir 
(Khoan 3 Dilu 154, Khoan 5 dilu 155 BLLD 
nam 2012). 

(2) Thay ddi each tiep can trong chinh saeh 
bao ve siie khde sinh san lao ddng nir. Chuyen 
tir quy djnh cung trong luat sang trao quyen 
cho phu nir sau khi da duge eung cap day du 
thong tin ve rui ro siic khde. Theo dd, sua ddi 
quy dinh tai Dieu 157 (Nghi thai san), Dieu 160 

BLLD nam 2012 (Danh muc edng viec khdng 
dugc su dung lao dgng nii) theo hudng lao 
dgng nir cd quyen tu quyet djnh lam mgt cdng 
viec ed kha nang anh budng sue khde sinh san, 
quyet djnh lam them gid, thdi gian nghi thai 
san dua tren nhu eau ciia ngudi me, quyin nit 
ngan thdi gian nghi thai san neu ngudi me 
mudn. 

(3) Can cd ke hoach xay dyng he thdng cae 
quy djnh ve quay rdi tinh dye tai noi lam viee. 
He thong cac quy djnh nay can cd eae npi dung 
chu yeu sau: (i) Dua ra djnh nghia ro rang vl 
quay roi tinh dye tai noi lam viee; (ii) Xac djnh 
eae cbii the thuc hien hanh vi quay rdi va chu the 
bj quay rdi tinh due tai noi lam viec; (iii) Quy 
djnh ve thii tue khieu nai, td cao hanh vi quay rdi 
tinh due tai nai lam viec phu hgp dac diem vu 
viee quay rdi tinh due tai noi lam viec; (iv) Quy 
dinh ve cac bien phap phdng ngira quay roi tinh 
due tai noi lam viec va traeh nhiem ciia cac chu 
the lien quan; (v) Quy djnh viec xir ly va khae 
phuc hau qua hanh vi quay rdi tinh due tai noi 
lam viec'^ 

(4) Tang tudi nghi huu eho ea lao ddng 
nam va nii, ddng thdi thu hep khoang each 
tudi nghi huu giiia lao dgng nam va lao ddng 
nu: la cd can cii. Tuy nhien, can danh gia can 
trgng tac ddng chinh saeh khi thay ddi tudi 
nghi huu eiia lao dgng nir, ed su phan hda theo 
nganh nghe, eong viec, xay dung Id trinh tang 
tudi nghi huu eho phu hpp de tranh sdc eho 
thj trudng lao dpng. Can chu trgng boat dpng 
tuyen truyen de toan xa hpi ndi chung va lao 
ddng nir ndi rieng hieu dung va img bd chinh 
saeh tang tudi nghi huu la ed y nghTa dac biet 
quan trpng./. 

'•' B6 Ke hoach Dhu tir - T6ng cue Thong ke, Dieu tra Dan so va nhaagliJa ky thai diem 1/4/2014. Cac ket qua 
chii y^u, file:///C:/Users/admin/Downloads/I.Sach-DSGK-20l4-Vie-final-pdf Plpdf.pdf 
Theo Bao cao, tuli thp trung binh cua nguai Viet Nam tang len dan§ ke tit 59 tuoi nam 1960 den 73,2 tuoi vao nam 
2014, trong do nam la 70,6 tuoi va phu nQ la 76 tuoi Dac biet la so nguoi co tuoi thp rat cao cang tang Tuoi thp 
trung binh ciia Viet Nam da tuong duang ven cac nuac phat trien tren the giai. 
'* 86 Yt6, Bao cao chung T6ng quan nganh y t̂  nam 2016, Nxb Y hpc. Ha Noi, 2018, tr. 68 
'* Bo Lao dong Thuang binh va Xa hpi, Bao cao danh gia tac dpng chinh saeh Irong dy an Bp luat lao dgng (siia 
d6iX ngay 17/5/2019, tr.45. 
"Tham khao Pham Thi Thiiy Nga, Quay roi tinh ductal nai lam viec trong phap luat quoc leva phap luat Viet Nam 
- Mptslkian nghi. Tap chi Nha niracva Phap iuat, s6 12/2016, tr48-58. 
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