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Tdm tat: Hi^n nay vdn cdn tinh trgng mgt so vdn bdn quy phgm phdp lugt dugc ban hdnh nhimg 

chua ddm bdo tinh khd thi ldm dnh hudng lan din hieu qud qudn li ciia nha nuac. Tir thuc ti thuc 
thi van bdn quy phgm phdp ludt trong thdi gian qua, bdi viit tgp trung phdn tich sdu duoi gdc dg li 
ludn ve nhiing bieu hi^n cua tinh khd thi cua van bdn quy phgm phdp lugt ldm ca sa di ddnh gid 
thuc trang cUng nhu de xudt nhitng bien phdp bdo dam tinh khd thi cua vdn bdn quy phgm phdp lugt 
trong thai gian tai. 
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1. Tieu chi ve tfnh kha thi cua vdn ban 

quy phgm phdp luat 

Xay dyng vd thue hipn phdp ludt Id 

nhigm vy quan trgng trong xdy dyng Nhd 

nude phdp quygn xd hdi chu nghTa Vipt 

Nam. Cling vdi nhiing kgt qud tich eye cua 

xdy dyng vd hodn thipn phdp ludt trong thdi 

gian qua, Vi$t Nam dang thyc hipn budc 

chuyen hudng chien luge tG dat trgng tdm 

vdo xdy dyng vd hodn thipn phdp ludt sang 

hodn tliien vd td chGc thuc hien phdp ludt, 

bdo dam tinh nghiem minh cua phdp lugt, 

tinh lign thdng, gdn ki t mat thilt giQa cdng 
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tde xdy dung vd to chGc thi hanh phdp ludt. 

Bdi mye dich cua vipc ban hanh van ban 

quy phgm phdp ludt (VBQPPL) chi cd the 

dgt dugc khi dugc cdc td chuc vd cd nhdn 

trong xa hgi thuc hipn mpt cdch nghigm tue, 

ddy du. Vi vdy, van d l ddt ra d ddy khdng 

phdi chi la xdy dung vd ban hdnh nhieu 

VBQPPL ma quan trpng nhdt Id vdn ban dd 

phdi dugc thyc hien tren thuc tg vi thyc te 

chinh Id thudc do chuan xdc nhdt vg chdt 

lugng cua VBQPPL. 

Dudi gdc dg khoa hgc phap li, nhiing xu 

sy phu hgp vdi quy djnh ciia phdp luat, dugc 

tiln hdnh bdi nhiing chu the co du khd ndng 

nhan thGc dugc ygu cdu cua phdp lugt, cd 
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khd ndng ty minh xdc lap, thyc hipn nhiing 
hdnh vi nhdt djnh dong thdi ty minh gdnh 
chiu nhiing hdu qua bdt Igi do hanh vi cua hg 
gdy ra mdi id thyc hien phap ludt.*'' Thyc 
hipn phdp lugt vGa ed tinh chdt qud trinh, 
vGa nhu la ket qud cudi cung cua sy dilu 
chinh phdp lugt doi vdi timg tradng hgp cy 
the trong cudc song. De dua phdp lu?it vdo 
cugc sdng, phdp lugt dugc thuc hipn nghigm 
chinh vd khd thi, vg phia co quan nhd nude 
rdt cdn chu d^ng trong khdu td chGc thyc 
hipn phdp ludt vdi nhiing boat dgng: 

- Cdng bd, cdng khai quy djnh phdp ludt; 
- Tuyen tmyen, pho bien, giao due ph^ ludt; 
~ Hudng dan, ehi dgo thuc hipn phdp ludt 

cua cac cap, cdc ngdnh; 
- Theo doi, ddn ddc qud trinh thyc hipn; 
- Kiim tra, thanh tra, gidm sdt; 
- Tdng kit, ddnh gid hieu qua qud trinh 

thyc hipn phdp lugt; 
- Ddm bdo dilu kipn ngudn lyc thuc hipn 

phdp ludt-
Thuc hipn ed hipu qud quy djnh cGa phdp 

ludt Ggn thyc tl chinh Id thudc do cho tinh 
khd thi cua VBQPPL. 

Khd thi dugc higu la "cd khd ndng thuc 
hien",* '̂ nhu vgy tinh khd thi cua VBQPPL cd 
nghia la cd khd ndng thyc hipn dugc vdn bdn 
do Gen thue tl dl dgt dugc muc tieu dieu chmh. 

Nhd nude ludn mong muon tgo ra hp 
thdng phdp ludt hodn thipn. Tuy nhign, cdng 

tac ban hdnh VBQPPL Id nhi^m vu khdng hi 
don gidn, bdi vGa phai gidi quyet dugc vdn 
de vudng mdc cua ddi s6ng thyc te, thGc day 
cde quan hp xd hdi phdt triln, vua phdi dung 
hod Igi ich giQa Nhd nude vd doi tugng chju 
sy tde dpng eiia vdn bdn, trong khi dilu kipn 
bdo dam ve ngudn lye cdn nhieu khd khdn. 
Chinh vi vdy, Ludt ban hdnh VBQPPL ndm 
2015 da quy djnh bdo ddm tinh khd tiii Id 
mdt trong nhiing nguygn tde xdy dyng, ban 
hdnh VBQPPL: 

- "Bdo ddm tinh khd thi, dit kiem, hipu 
qud, kip thdi, de tiep can, de thyc hien cua 
VBQPPL; bdo ddm l6ng ghep van de binh 
dang gidi Gong VBQPPL; bdo dam yeu cau 
cdi cdch thu tyc hanh chinh". 

VBQPPL cd tinh kha tiii mdi thyc sy khoi 
nguon cho ddng chdy cua cu0c sdng, bdm 
idy cuOc song, gidi quylt cdc bdi todn nhan 
sinh vd tgo gid trj gia tdng cho cugc ddi.* *' 

Tinh kha thi la thudc do cho cd qud Ginh 
xdy dyng vd qud trinh thyc hien VBQPPL. 
NIU trong qud trinh xdy dyng, edc chu thi 
Idy tieu chi tinh khd thi de dy lieu mgi hodn 
cdnh, dieu kien cho quy djnh trong du thdo 
thi trong qua trinh thyc hipn cdc chu thg lay 
tigu chi tinh khd thi Idm thudc do ddnh gia 
hipu qud cua quy dinh dd. Dudi gdc dd khoa 
hgc, VBQPPL cd tinh khd tiii Id van bdn ddp 
Gng nhiing tieu chi sau: 

Thic nhdt, ndi dung VBQPPL phu hgp 
vdi dilu kipn kinh tl-xd hgi. VBQPPL la bp 

(1). Khoa lu^t, D î hpc qu6c gia Hd N^i, Gido trinh li 
lugn chung vi nhd nude vd phdp lugt, Nxb. D î hpc 
qu6c gia HdNOi, 2003. 
(2). Nguyin Nhu Y (chu biSn), Dgi tit diin tiing Vi$t, 
Nxb. Vdn hod thdng tin. Hd NOi, 1999, tr. 883. 

(3). Nguyin Vdn Cuong, Mgt sd gidi phdp tdng cuang 
tinh khd thi cua vdn bdn quy phgm phdp lu^t, 
http://phapche.hcmussh.edu.vn/? Articleld=544592e4-
5845-4594-9f 
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phan edu thdnh cua he thdng phdp ludt. Id 
ygu to thudc kign tnic thugng tdng nen ludn 
cd moi quan hp bipn chung vdi dilu kipn 
kinh tg-xd hpi dang tdn tgi khach quan. Npi 
dung VBQPPL dugc coi la phu hgp vdi dilu 
kien kinh tg-xa hpi khi dugc xem xet cy thg 
d nhiing khia cgnh nhu phu hgp vdi kinh tl, 
van hod, dgo dGc, phong tyc vd tap quan tdt 
dpp cua dan tgc. 

Trade bet, ngi dung VBQPPL phu hgp 
vdi dieu kien kinh tg thg bien mdi quan he 
bien chiing giua phap ludt vdi kinh tl. Theo 
do, kinh tg giG vai trd quyet dinh su ra ddi, 
tdn tgi, phat trien ciing nhu quygt djnh vl ndi 
dung vd hinh thuc eGa phdp ludt. Mgi su 
thay doi cua nen kinh te sdm hay mudn dgu 
dan dgn sy thay ddi tuong ung cua phdp ludt. 
Ngugc Igi, phdp ludt cung cd tinh dgc lap 
tuong ddi trong mdi quan he vdi kinh tg. 
Phdp ludt ludn cd dnh hudng Idn den sy phdt 
trien ciia kinh tg. Bdng viee xdy dung, ban 
hanh cdc van bdn phdp ludt de dieu chinh 
mdi quan he trong ITnh vuc kinh tg, Nhd 
nude quan li vd tac ddng lam cho kinh tg vdn 
hdnh theo dung mye dich md Nha nude dgt 
ra. Sy dnh hudng cua phap luat din kinh tg 
bieu hipn theo hai xu hudng hoac la thuc ddy 
sy phdt trign kinh tg ngu phap ludt phan dnh 
dung, day du vd kjp thdi tinh hinh kinh tg 
cua ddt nude va ngugc lai se kim ham sy 
phdt Gign cua kinh tg ngu phap ludt phdn anh 
kh6ng phu hgp. 

Ngodi ra, vdn bdn phdp luat phai ed ngi 
dung phG hgp vdi cdc quy pham xd hdi khac.'''' 

(4). Nguyin Vdn DOng, Nhiing vdn di co bdn ciia 

mon hgc li ludn chung vi nhd nu&c vd phdp lugt. 

Tinh hgp li cua van bdn phdp ludt cdn dugc 
bieu hien thdng qua moi quan he giGa ndi 
dung vdn ban phdp ludt vdi dgo dGc, phong 
tyc, tap qudn tiln bg. Mae du phap lugt Id 
cdng cu qudn li xd hgi khdng thi thilu va cd 
vai trd quan trgng dem lai hieu qua qudn li 
eho Nha nude nhung lai khdng phdi Id cdng 
cy duy nhdt. Song song tdn tai vdi phdp 
ludt, cdc quy pham xa hdi khdc trong do cd 
dao dGc, phong tue, tap qudn cung cd vai 
trd digu chinh quan he xa hdi. Nhu vay, nlu 
phap lugt phu hgp vdi chudn myc dgo dGc, 
phong tue, tap qudn tien bp thi phdp luat de 
di vao cudc sdng vd cd tinh khd thi, cdn 
ngugc lai phdp ludt khong phu hgp vdi 
nhQng gid trj, chuan mye dgo dGc thi phdp 
lugt khd dugc thi hdnh. 

Thic hai, VBQPPL phdi dap Gng kip thdi 
nhu cdu qudn li nhd nude. Trong xd hpi ddy 
bien ddng vd cdc quan be xa hpi ngdy cdng 
da dgng, phong phG thi nhu cau quan li nhd 
nude cung ngdy cang da dang, phuc tgp. 
VBQPPL chi cd the thyc hipn dugc khi ndi 
dung cua chiing phu hgp vdi nhu cau qudn li 
vd dap img kip thdi nhu cau nay, Ngu van 
ban khdng dap Gng kip thdi nhu cdu quan li 
nhd nude lap tue se bj lac hdu vd khdng phdt 
huy dugc gid Gi trong thuc tien qudn li. 

Thic ba, VBQPPL phai co tinh du bao va 
tinh dn dinh tuang ddi. Tinh dy bao cua vdn 
bdn thg hien van bdn khdng chi cd khd ndng 
giai quylt kip thdi nhung vdn de dang ddt ra 
cho xa hgi ma cdn cd khd ndng gidi quyet 
dugc nhirng vdn de trong tuong lai gan. Vi 

Nxb. Cong an nhdn ddn, Hd Ndi, 2002, 
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xa hdi ludn bien dgng vd phdt triln, do dd 
nlu n^i dung VBQPPL khdng cd tinh dy bdo 
thi se bj Igc hgu ngay sau khi ban hdnh vd 
digu dd ldm cho vdn ban khdng cd tinh khd 
thi. Vipc dam bdo tinh dy bdo ciia vdn bdn 
ddng thdi se ddm bao van bdn tdn tgi trong 
khodng thdi gian ddi vd cd tinh dn djnh. 

Thii tu, phdi ddm bao sy todn dipn eua 
cac bien phdp, sy tuong xGng, hgp li cua 
cdc quy djnh, cdc chi tdi trong vdn bdn so 
vdi muc tigu giai quyet van dg. ^h gidi 
quygt tdt vdn dl nay thi trong xay dyng, ban 
hanh van bdn phdi djnh hudng dugc chinh 
xdc muc tigu md Nha nude can gidi quyet 
va lya chgn dugc cac bien phdp mang tinh 
toan dipn; Chu the xdy dung vdn bdn phdi 
dy lieu dugc mgi van dg cd the phdt sinh 
trong qud trinh thyc hipn vd nhGng tde dpng 
tich eye, tieu eye cua cdc bipn phdp trgn 
mgi khia cgnh trade khi quy phgm hod 
trong van bdn. Ben canh dd, edc quy dinh, 
chi tdi phdi tucmg xiing, hgp li vdi myc tigu 
gidi quylt van dl. Myc tigu gidi quyet van 
dl d mGc dg ndo thi ddt ra cdc quy djnh, che 
tdi d mGc dg dd, chi tdi phdi tuong xGng 
vdi tinh chdt, mGc dd hanh vi vi phgm thi 
mdi bdo ddm tinh kha thi. 

Thu ndm, VBQPPL phdi quy djnh rd 
nhiem vy, quyin hgn, trinh ty, thu tyc thyc 
hipn eho cdc nhdm ddi tugng. VBQPPL se 
khdng thi thye hien dugc tren thye tg neu 
trong vdn bdn dd ddt ra nghTa vu, quyin hgn 
md khdng xdc djnh rd chu thg ndo thyc hipn. 
v l nguygn tde phdp ludt digu chinh hdnh vi 
eiia cd nhan, td chuc nen ndi dung cua quan 
hp phap ludt ludn la quyen va nghia vy cua 

cdc chG the. Neu quy djnh khdng rd sg dan 
din sy dim ddy trdch nhiem hodc tranh gianh 
quyen Igi ddn den viec myc tigu cua phdp 
lugt khdng dgt dugc. Ngodi ra, khi quy djnh 
vg trinh ty thyc liien quyen va nghTa vu phdi 
bdo ddm trinh ty r3 rdng, hgp li, don gidn vd 
it chi phi tuan thG. 

Thu sdu. quy djnh h-ong VBQPPL phdi 
rd rdng, eu thg, de higu dg cde chu thg cd thi 
hieu diing, hieu thdng nhat, thuan tipn thuc 
hipn vd ngay khi van ban cd higu lyc thi hdnh. 
Sy cy the, de hieu ciia quy djnh phdp ludt 
dugc bieu hien thdng qua yeu td ngdn ngQ, 
phuong tipn bieu dgt quy djnh phdp ludt. 
Ngdn ngG sG dyng phdi dam bdo chinh xdc, 
nghigm die, ph6 thdng, de hieu vd thdng nhdt. 

Thu bdy, VBQPPL phdi phG hgp vdi 
dieu kipn dam bdo de thyc hipn vdn bdn nhu: 
bd mdy, nhan lyc, ngudn tai chinh, trinh dp 
qudn li. Dg vdn bdn ed khd ndng thyc hign 
dugc sau khi dugc ban hdnh thi ngay trong 
vdn bdn phdi quy djnh cy the bg mdy va 
nhan lyc thyc hipn van bdn: co quan nao chu 
tri, CO quan ndo phdi hgp, cd can thiet phdi 
thdnh Igp td chGc bd mdy rieng hay giao cho 
cac td chGc hipn ed thuc hipn, nhdn lyc thyc 
hipn vdn bdn; ddng thdi phdi xdc djnh bp 
mdy, nhdn lyc de kiem tra, gidm sat viec 
thyc hipn vd xG li hdnh vi vi pham. Ngay 
trong npi dung van ban ciing phai dua ra 
dugc cdc bipn phdp de gidi quygt nhQng thay 
ddi, nhGng xao Gdn ve td chGc bg may, nhan 
sy thyc hien vdn bdn. Vdn ban cung cdn phai 
phu hgp vdi dilu kien ngudn kinh phi thyc 
iiien. Se khdng till khd thi ngu van ban ddt ra 
nhQng quy djnh md khd nang ngudn tai chinh 
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khdng cho phep. Bdi v§y. Gong qua trinh xdy 
dyng VBQPPL, cdc chu thi phai trd Idi dugc 
2 cdu hdi sau day de cdn ddi vl nguon lyc 
thye hipn: 1) Dl trien khai cd hieu qua VBQPPL 
nay thi ngdn sdch nhd nude edn phdi bd ra 
bao nhigu tien va ngudn ngdn sdch dy sg Idy 
dugc tu ddu? 2) Dg trign khai cd hieu qud 
VBQPPL ndy, can bd sung bao nhieu bien 
che vd ngudn bign che ndy lay tG ddu? 

Ben cgnh do, van bdn phdi phu hgp vdi 
trinh dp quan li eiia co quan, ngudi ed thdm 
quyen thye hipn (gdm trinh do, nang lyc ldnh 
dgo vd qudn li) ciing Id yeu cau vg tinh kha 
thi. Ngu quy djnh phdp ludt vugt qud khd 
ndng qudn li cua co quan thyc hipn thi vipc 
thyc hipn van bdn se rat khd khdn vd se 
khdng bdo ddm tuih khd thi. 

Thu tdm, ndi dung VBQPPL phdi phu 
hgp vdi trinh do ddn tri va khd nang thyc 
hipn van bdn cua ddi tugng chiu tde dpng. 
Vdn bdn cd tinh khd thi cao khi quy djnh cua 
vdn bdn dugc cde ddi tugng ebiu tac dgng ty 
gidc thi hdnh. De cd dugc dieu ndy, nOi dung 
van bdn trade hgt phdi phu hgp vdi trinh do 
ddn Gi, tGc Id ngudi dan cd thg hieu dugc ndi 
dung vdn ban de ed y thGc sdn sang tuan thu. 
Bgn canh dd, ngi dung vdn bdn ciing phai ddm 
bdo cdc ddi tugng ciuu tde ddng cd khd ndng 
thyc hipn dugc, nlu quy djnh cua van ban 
ban hdnh khdng phu hgp se khdng the thye 
hien dugc vd dan din tinh trgng ehong ddi. 

Cdc tigu chi ndy se la co sd xuyen sudt 
cdc budc Gong quy trinh xdy dyng, ban hdnh 
VBQPPL tu khi lap dl nghi, sogn thdo, tham 
djnh, tham tra va xem x6t thdng qua, ban hanh. 

TG phdn tich tren ddy cd the nit ra kgt 

ludn rdng, nlu VBQPPL ddp Gng duge cac 
tigu chi trgn se bdo dam tinh khd thi vd se la 
CO sd gdp phdn ndng cao chdt lugng boat 
dgng thyc hien phdp ludt tren thyc tl. 

2. Thyc tr^ng tinh Idia thi cua vdn ban 
quy pham phap lu^t d Vipt Nam bipn nay 

Trong thdi gian qua , qud trinh thuc hien 
VBQPPL da dgt dugc nhirng kit qud nhat 
dinh, y thGc tuan thu phdp ludt cua ngudi 
ddn ngdy cdng dugc ndng cao, nhQng bdt cap 
ciia ddi sdng xa hpi ddn dugc khdc phuc, 
quyen va Igi ich hgp phap ciia ngudi dan 
duge quan tam bdo ddm; sy nghigm minh 
Gong thyc thi nhipm vy ciia cdng chGc phan 
ndo dugc cdi thipn; cdc digu kipn ve ngudn 
luc bdo ddm thyc hipn phdp lugt budc ddu 
dugc ddu tu... tu do lam cho phdp luat 
ddn cd tinh khd thi ban trgn thuc tl. 

Kl tu khi Lugt ban hdnh VBQPPL nam 
2015 cd hieu lyc phdp li, cac co quan nhd 
nude da ban hdnh dugc nhieu VBQPPL cd 
chat lugng. Ngi dung cua cdc vdn ban co bdn 
bdo ddm phu hgp vdi ehu traong, dudng Idi, 
chinh sdch cua Ddng, Nhd nude; ddm bao tinh 
hgp Hiln, hgp phdp, tinh thdng nhdt, ddng bd 
vdi hp thdng phdp lugt, bdo ddm tinh khd thi, 
phu hgp vdi quygn vd Igi ich chinh dang ciia 
cd nhdn, td chuc. Rigng cdng tac xdy dyng vd 
ban hdnh vdn bdn quy djnh chi tiet thi hdnh 
ludt, phdp lenh cung dgt dugc nhung chuyin 
biln tich eye, nhdt Id cac vdn ban cua Chinh 
phu, Thu tudng Chinh phu dgt muc tieu dg ra 
tG ddu nhiem ki Qudc hdi Khod XllI, sd 
lugng van ban ng dpng da gidm dan, gop 
phdn cu the hod cac quy djnh cua ludt, phdp 
lenh. Trong ndm 2018, ddi vdi 122 van bdn 
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quy djnh ehi tiet thi hdnh edc ludt da cd hieu 
lyc, Chlnh phu, Thu tudng Chinh phu, cdc 
bg, CO quan ngang bd da ban hdnh 118/122 
van bdn (50 nghj djnh, 05 quylt dinh, 57 
thdng Gr, 06 tiidng Gr lien tich), dat 96,72%. 
Cdn 04 van ban (04 nghi dinh) ng ban hdnh 
quy djnh chi tilt 03 ludt chilm 3,28%.'^' 
Ddng thdi, nhanh chdng dua cdc quy dinh 
cua luat, phdp lenh di vao cupc sdng, bao 
ddm thye hipn cac myc tieu, nhiem vu phdt 
Gien kinh te-xd hdi ciia dat nude dugc de ra. 

Ben cgnh nhiing thdnh tuu. kl trgn, tinh 
kha thi cua cdc VBQPPL cdn chua ddng deu, 
nhieu quy djnh cd tinh khd thi thdp, chua 
dua Gen cac co sd thuc tien vimg chdc. 
Khdng it quy djnh mdi chi dimg d vipc phdn 
dnh Igi ich cue bg md chua mang Igi Igi ich 
tot nhdt cho xd hdi.̂ '̂ Tinh dn dinh, tinh 
minh bgch (ro rang), tinh de tien lieu cua cdc 
quy djnh phap ludt edn ban ehe. Nhigu vdn 
ban lugt van cdn mang tinh dinh khung, khdi 
quat ngn khi cd hipu lyc van chua thg thi 
hdnh dugc ngay md phdi chd van ban hudng 
ddn chi tiet. Mdt sd van ban luat chua xudt 
phat tG tinh dac thu cua logi quan he xa hgi 
cdn digu chinh, thigu tinh thyc tign cua cugc 
sdng, chua du bdo tdt nen phai sua ddi, bd 
sung ngay sau khi ban hdnh (vi du, Ludt ddt 
dai, cac ludt thul...). Nhigu van ban ngay sau 
khi ban hdnh cd nhQng quy dinh da boc lg 

(5), Bd tu phdp, Bdo cdo so 313/2018/BC-BTP ngdy 
26/12/2018 tinh hinh tliyrc hien Chuong Irinh xay dyng l u ^ 
p b ^ lenh vd xay d\mg ban hanh van ban quy djnh chi tiet 
n5m2018,nhiamvu ndm 2019, 
(6). Phan Trung Ly, Qudc hgi Viet Nam. To chuc, 

boat dgng vd ddi m&i, tldd, Nxb. Chinh trj qudc gia -
Suthdt, HdN0i ,2OiO, t r .57-58 . 

tinh khdng khd thi, khd thuc hien, khdng phu 
hgp vdi thyc tien tG dd khdng dem Igi hipu 
qud (Lugt phdng ehong tac hgi thudc Id, Luat 
phdng, ehong bgo lyc gia dinh, phdng chdng 
HIV...), hodc ed quy djnh ehua phu hgp vdi 
trinh dp ddn Gi (nghTa vu ty chiing minh 
trong Bd lugt to tung dan sy. ), Ngodi ra, 
vdn cdn nhiing vdn ban ludt thieu quy djnh 
cu thg vg CO chg bdo dam thyc hien (ve td 
chuc, nhan sy, kinh phi thuc hien vd edc digu 
kien bao dam khac) ngn hieu lyc thi hdnh 
thdp. Tinh dn dinh cua nhieu vdn ban cdn 
hgn chg, cd nhiing van bdn mdi thdng qua da 
phai sua ddi, gdy khd khan Gong vigc hieu, 
gidi thich, dp dyng mgt each thdng nhdt va 
ddy du, ddc bipt la trong cac ITnh vyc ddt dai, 
dau tu, xdy dyng co ban,... MGc chg tdi dugc 
quy dinh nhung cdn chua hgp li vd chua 
tuong xGng vdi hdnh vi vi phgm phap lugt. 

Gan day vy viec ngudi phu nu bi sdm sd 
trong thang may nhung chi bj xG phgt vi "cd 
cG chi, loi ndi thd bgo, khieu khieh, trgu 
gheo, xuc phgm danh dy, nhan pham cua 
ngudi khdc" theo quy dinh tgi digm a khoan 
1 Dilu 5 Nghi djnh sd 167/2013/ND-CP vdi 
muc phat 200.000 ddng, da gay phan img 
gay gdt tG phia du luan la vi du dign hinh vg 
van ban dgt ra chg tdi chua tuong xumg vdi 
hanh vi vi pham nen dan den tdm li coi 
thudng phdp luat cua ngudi ddn. 

Cd nhiing ITnh vyc dugc dieu chinh trong 
nhieu van ban QPPL nhung qua trinh thyc 
hien khdng dem Igi hieu qua bdi van de bat 
cap chua gidi quylt dugc nhu muc tieu dg ra. 
Vi du, trong ITnh vuc mdi tradng, mdc du 
cdc quy djnh vl tgi pham gay 6 nhigm mdi 

96 TAP CHI LUAT HQC SO 9/2019 



Gudng dd cd hon 10 ndm qua vd thuc tg tinh 
Ggng d nhiem mdi tradng dang ngay cdng 
nghigm trgng, vdi hang logt con sdng da bi 
chit vd cugc sdng cua hang trdm ngan ngudi 
dan bj anh hudng nhung trong thuc tg, hau 
nhu rdt it vy viec dugc xG li theo hudng dp 
dyng tryc tilp cdc quy djnh vg logi tgi danh 
ndy Gong Bg luat hinh sy. 

Nhieu ITnh vyc, nhigu van dg tuy duge 
nhilu van bdn quy djnh nhung hau nhu chi 
dimg lai d tdm chinh sdch, chu traong md lai 
thilu cac bien phap thuc hien hogc mdt vdn 
dg nhung dugc quy dinh rdi rdc tgi nhigu van 
ban, gay khd khdn cho qua trinh thuc hien 
phap lugt-

Nguygn nhan cua tinh trang mpt sd 
VBQPPL thilu tinh khd thi la do: 

- Viec phdn tich chinh sdch chua dugc 
lam tit. Thong tin dugc cung cdp cho nhung 
ngudi tham gia xdy dyng, ban hdnh vdn bdn 
(gom cd nhirng ngudi trong td bien tap, ban 
sogn thdo hogc nhQng ngudi cd vj tri hodc 
dugc ki vdng la nhQng ngudi phdn bien du 
thdo VBQPPL) Gong khdng it Gudng hgp 
cdn chua sdu sdc, chua Id san phdm dya trgn 
nhiing khdo cGu khoa hgc va khdo sat thyc 
tiln cong phu, bat ban. VBQPPL khdng thi 
cd tinh khd thi nlu nhu khdng giai quyet 
diing vd tning vdn de ma xd hgi dang ddi hdi 
phdi gidi quylt.^'' Quy trinh phan tich chinh 
sdch Gudckhi lap dl nghj xdy dyng VBQPPL 
chua hipu qua, mang tinh hinh thGc, ddi phd; 

(7). Nguyen Vdn Cuong, Mgt so gidi phdp tdng 
cu&ng linh khd thi cua vdn bdn quy pham phdp lugt, 
http://phapche.hcmussh.edu. vn/?ArticleId=544592e4-
5845^594-9f 
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thieu ngudn lyc kinh te de thyc hien; ndng 
lyc, nhdn thuc cua ngudi thyc hien cdn theo 
Idi tu duy cu khdng mang tinh khoa hgc, 
ehua chiu thay ddi theo quy dinh mdi cua 
Lugt ban hdnh VBQPPL nam 2015. Vi vdy, 
nhieu chinh sdch, quy djnh dugc ban hdnh 
nhung ehua nhdn dign chinh xdc van de bdt 
cap cdn uu tien digu chinh, cdc gidi phap 
chinh sdch chua phdi Id tdi uu nhdt, chua dy 
bao dugc hgt nhGng tac dpng tieu eye trong 
qua trinh thyc hien... Day la nguyen nhdn 
dan den vdn bdn thieu tinh kha thi va Id rdo 
cdn cho qud trinh thyc hien phap luat. 

Viec kiim soat chdt tugng VBQPPL 
trong do cd ngi dung kigm soat tinh kha thi 
Gong quy trinh xdy dyng, ban hdnh VBQPPL 
vdn chua chat che va thyc su khach quan. 
Theo quy dinh phdp lugt hien hdnh, viec ban 
hdnh mgt ludt, thdng thudng phai trdi qua 
hon 10 budc, trong do tryc tigp kiem sodt 
tinh kha thi cua dy dn, dy tiido la khdu thdm 
dinh vd thdm tra. Vdy tai sao cdc quy djnh 
thilu tinh khd thi vdn bi bd "lot"? Thuc chdt 
thdm dinh, thdm tra hien nay van cdn mdt sd 
han chi nhu cdn tinh Gang nl nang, gia tri 
cua thdm djnh, thdm tra chua mang tinh bat 
huge, sy phdi hgp giua ca quan thdm djnh, 
thdm tra vdi co quan chu tri soan thdo chua 
thyc sy chdt che... 

- Sy quylt tdm chinh Gj cua lanh dao khi 
ban hanh cung nhu thyc hien cdn chua cao, 
Tinh khd thi cua VBQPPL ddi khi con phu 
thugc vao quylt tam chinh tri cua cdc co 
quan thua hanh va nhtmg digu kien thuan 
Igi khdc. Thyc tl da cd trudng hgp, VBQPPL 
ddt ra thdi hgn nhdt djnh de hodn thdnh 
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cdng vipc dugc giao nhung sau dd nhilu 
ndm, cdng viec, nhiem vu van khdng hodn 
thdnh. Dd Id ehua kl nhQng ITnh vyc trong 
do nhd nude dd giao nhi^m vu rdt rd cho 
mdt sd cap chinh quyin dja phuang nhung 
edc dieu kipn bdo ddm di kem nhu bien chi, 
bO mdy, ngan sdch thi nhilu nam sau dd vdn 
chua dugc giao kem. 

Vi dy: Nghj djnh sd 55/2011/ND-CP 
ngdy 04/7/2011 quy dinh chuc ndng, nhipm 
vu, quyen hgn vd td chGc bO mdy cua td chGc 
phdp chg cd quy djnh trach nhiem cGa uy 
ban nhdn ddn la: "Bdo ddm bien chi, kinh 
phi vd cdc dieu kiin cdn thiet khdc cho hogt 
dgng cua td chuc phdp chi ", tuy nhign nhilu 
Gja phuong van chua bd tri ddy dG dpi ngu 
Idm cdng tde phdp chg chuygn trach nhu myc 
tigu ma Nghj djnh dg ra, mpt phdn Id do 
nhgn thuc cua lanh dgo ve vai trd cua cdng 
tac phdp chg cdn chua ddy du nen chua thyc 
sy quyet tdm dau tu cho ITnh vyc ndy. 

- Ndng lyc vd Ginh dd ciia cdng chGc 
tham muu van cdn nhQng hgn che nhat djnh, 
chua mang tinh chuyen nghiep. Ngudi dugc 
giao thuc hien nhipm vy soan thdo, gdp y, 
thdm djnh... ddi khi chua duge trang bj day 
du nhiing kT ndng can thiet hoac khdng cd du 
thdi gian, ngudn lye, su trg giup vg chuyen 
mon dl hilu vd quygt djnh cdc vdn de dang 
dugc dat ra. Khdng it tradng hgp, ngudi cd 
khdng chuyen mdn phdp ludt thi sogn thdo 
phdp ludt, Gong khi ngudi khdng cd chuygn 
mdn vl phan tich chinh sdch Igi van phdi tiln 
hdnh cdng vipc phdn tich, hogch dinh chinh 
sdch dan den chdt lugng VBQPPL chua cao. 

- Ngudn lyc ve kinh phi bdo ddm cho 

xay dyng phdp ludt da anh hudng rdt nhieu 
din chat lugng cua VBQPPL nhdt la ddu tu 
ngdn sdch cho cdng dogn phan tich chinh 
sdch rdt hgn chi. 

- Sy tham gia cGa ddi tugng chju sy tde 
dgng cua vdn bdn chua dugc nhieu, gdp y 
ciia hg chua dugc co quan chG tri sogn thdo 
tiep thu vd phdn hdi ddy du, phuong thGc dl 
ddi tugng chju sy tac ddng tryc tiep dugc 
bilt thdng tin vd cd eo hgi the hipn nguygn 
vpng, y kien chua da dgng... Vi vdy, co 
nhQng vdn bdn sau khi dugc ban hdnh co 
hieu lyc phdp li ngudi ddn mdi bigt ngn bi 
dgng, tham chi n^ tranh thyc hien. 

- Cham ban hdnh van bdn quy dinh chi 
tigt ludt, phdp lenh ciing Id mgt trong nhQng 
rdo can lam dnh hudng den tinh khd thi cua 
ludt, phdp lenh. Thdng thudng, vdi cde dgo 
lugt, thdi diem cd hieu luc so vdi thdi digm 
thdng qua tuy da cd khoang thdi gian tuong 
ddi dai (khoang 7-8 thdng) nhung tinh trang 
dgo ludt da cd hipu lye song vdn bdn hudng 
dan chua dugc ban hdnh van cdn. TG dd dan 
dgn vipc cdc co quan dp dung phap ludt phdi 
nghi dinh, thdng tu dg thyc hien ludt. N6i 
cdch khac, lugt, phdp lenh cd hipu lyc phdp li 
nhung hipu luc thyc tg thi chua cd. 

3. De xuat edc giai phap bao dam tinh 
kha thi cua van ban quy pham phdp luat 

De khac phyc nhiing hgn che trgn ddy, 
phdt huy nhQng kgt qua dd dgt dugc Gong 
viee bdo dam tinh khd thi cua VBQPPL, 
trong thdi gian tdi cdn thuc hien ddng bp 
mpt sd kien nghi sau: 

Mgt Id ddu tu hgp li vd ldm diing cdng 
dogn phdn tich chinh sach theo quy djnh cua 
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phap ludt. Tdt nhien, de thay ddi loi tu duy 
cii, tigp can vdi cai mdi tien bg, hipn dgi hon. 
Gong khi ngudn lyc con ngudi vd tai chinh 
cd hgn Id cd qud trinh lau ddi ngn rdt cdn su 
chung tay, quylt tdm cGa cdc co quan tu 
trung uong din dja phuong dl cdi tiiipn chdt 
lugng ngay khdu ddu tien trong quy trinh xdy 
dyng VBQPPL. De khdc phuc tinh ttgng 
nguon ngdn sdch ddnh rieng cho phdn tich 
chinh sdch cdn hgn hpp nhu hi$n nay, lanh 
dgo cac CO quan can kgt ndi sG dyng chinh 
kit qua nghign cuu khoa hgc cua bg, ngdnh, 
dja phuang minh. Hdng nam, ngdn sdch eho 
hoat dpng nghien cuu khoa hgc rat nhieu 
nhung thyc te cd nhiing cdng trinh nghign 
ciiu nghipm thu xong khdng dugc Gng 
dung. Ddy la su Iang phi rat Idn trong khi 
kinh phi cho nhipm vy phan tich chinh sdch 
Igi dang hgn hpp. 

Hai Id tang cudng trdeh nhiem cua cdc 
chu thi trong viec kigm sodt chdt lugng 
VBQPPL, Gong dd cd npi dung kiem sodt 
tinh khd thi trong quy trinh xdy dyng, ban 
hdnh VBQPPL. Ndng cao trinh dp vd bdn 
ITnh cua ngudi lam cdng tde thdm djnh, tham 
Ga, cdn quy djnh thdm dinh tinh khd thi Id 
nOi dung bdt huge tuong duong nhu tinh hgp 
hign, hgp phdp. Ngodi ra, trong tham djnh, 
thdm tra, cdn phdi hgp chdt che giQa co quan 
thdm djnh, tham tra vdi co quan chu tri sogn 
thdo dg thao gd khd khan trong kigm sodt 
chat lugng nhdt Id tinh khd thi ciia dy thdo. 

Ba Id tdng cudng cdng tde tham van mot 
cdch thyc chdt ddi tugng chju sy tde dgng 
cua chinh sdch va dy thdo vdn ban ngay tG 
khdu phdn tich chinh sdch vd trong qud tririh 

hodn thipn dy thdo. Tuy khdng chi ddi tugng 
chju sy tde dgng tryc tilp cua van bdn mdi la 
ngudi hieu r5 nhat ve tinh khd thi cua vdn 
bdn nhung hg Id mpt trong nhQng chu the 
higu rd nhdt nhQng loai tde ddng md vdn bdn 
cd thg mang den cho minh. 

Thyc te thdi gian qua cho thdy cdng tac 
tham van cdng chiing vd doi tugng chju sy 
tac dpng ciing dd cd nhGng budc cdi thipn 
ddng kl, nhdt Id Ludt ban hdnh VBQPPL 
nam 2015 dugc ban hanh da quy djnh khd 
chi tiet cac budc, ndi dung vd thdi gian tham 
van. Mdc du vdy, cdng tac tham vdn cdng 
chiing vd ddi tugng chiu sy tde dgng van cd 
thg dugc cdi thipn ban neu thuc sy mudn 
thyc chdt hod hogt dgng nay. 

B&n la nang cao nhdn thuc cua lanh dgo 
cac cdp, cdc ngdnh vg tdm quan Ggng cua 
cdng tac xdy dyng thg chg vd hau qua ciia 
vipc ban hdnh vdn bdn khdng khd thi, ddng 
thdi tang cudng ndng lyc vd dieu kipn bdo 
ddm cho dgi ngu cdn bg lam cdng tde xay 
dyng phdp ludt. Vipc tdng cudng ndng luc ay 
khdng phdi chi ddnh rieng cho dpi ngu cdng 
chuc phdp chi, md phdi tdng cudng cho dOi 
ngu cdng chGc cac vu chuyen mdn d cdc bg, 
ngdnh, dja phuong, noi phdi tryc tiep thyc 
hien nhQng cdng doan ddu tien, rat quan 
trgng trong chu trinh phanjich chinh sdch de 
xdy dyng phdp lugt. 

Ngodi ra, ddi vdi can bg ndi chung, can 
bd lam cdng tde vdn bdn ndi rieng. can cd 
ehi dg dai ngd thod ddng ddi vdi nhirng cdn 
bg cd dGc, cd tdi, giG cho hp niem tin, y 
nghia xa hgi cua cdng vipc hp dang ldm, 
ddng thdi tao mdi Gudng ldm viec thdn 
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thien, cdng bang, cgnh tranh ldnh mgnh d l 

nhiing ngudi cd ndng lyc dugc bpc lg vd 

phdt huy ddy du sd trudng cua minh. Di kem 

vdi dd, viec cung cd co chg quy trdch nhiem 

cua ngudi ngudi chua lam Gdn trdch nhipm 

trong cong tac tham muu xdy dung nhiing 

VBQPPL thieu tinh khd thi ciing Id gidi phap 

ma khdng it chuyen gia vd nha hogt dpng 

thyc tien de cap. Hogt ddng xdy dung phdp 

ludt, mudn cd dugc cdc vdn bdn cd chat 

lugng tdt, tinh khd thi eao, rdt can "ngudi 

bgn ddng hdnh" la nIn hanh chinh van hdnh 

chuygn nghipp. 

Ndm Id sdm khac phyc tinh trgng ng 

dgng, chgm ban hdnh van bdn quy djnh chi 

tilt dg cd du CO sd phdp li cho viec thyc hien 

phap ludt cua cac chu thg. 

Sdu Id can tang cudng nguon lyc vg bd 

may, con ngudi, kinh phi vd phuang tien cho 

qud trinh thyc hipn phap ludt tG hogt ddng 

cdng bd vdn ban, tuyen trayen, phd bien, tap 

hudn, hudng dan, theo doi, ddn ddc thuc 

hien, kiim Ga, gidm sdt, den tdng kgt, ddnh 

gid qua Ginh thyc hipn... gdp phdn quan 

Ggng de dua phdp ludt vao cudc sdng. 

Bdy Id cdn ddy manh boat dpng ddnh gid 

hipu qua sau khi VBQPPL dugc ban hdnh, 

tdi thilu sau 3 ndm k l tG khi vdn ban cd hieu 

lyc. Trade day, Luat ban hdnh VBQPPL 

nam 2008 vd Nghj djnh cua Chinh phu sd 

24/2009/ND-CP ngdy 05/3/2019 da cd quy 

dinh vl trach nhiem ddnh gid van ban sau 

khi ban hdnh nhung Lugt ban hdnh VBQPPL 

nam 2015 lai khdng quy dinh. Vipc khdi 

phuc nhiem vu ndy se giup cai thien ngudn 

thdng tin v l tinh kha thi va nang cao chat 

lugng viec thyc thi phdp lugt Ggn tiiyc te. 

Tdm Igi, tinh khd tiii cua VBQPPL Id 

mdt trong nhiing ygu cdu ddi hdi dugc xem 

xet trong ed qud trinh xay dyng vd td chGc 

thyc hien. Bdi mudn thyc hien cd hieu qua 

quy dinh phdp !ugt thi VBQPPL phdi cd chdt 

lugng tdt, trong dd timg quy dinh phdi dugc 

xem xet, can nhdc kT luong vg khd ndng thyc 

hien. Ngugc Igi, n lu VBQPPL thyc sy co 

chat lugng vd mang tinh khd thi nhung trong 

qua trinh td chGe tiiyc hipn khdng duge coi 

trgng, khdng nghiem chinh tuan thu, khdng 

ddu tu phu hgp vg ngudn lyc, khdng trien 

khai cdc bien phdp thyc hien, cdc khdu mang 

tinh hinh thGc, y thuc cua ngudi ddn thap thi 

phap ludt cimg khdng di vao cudc sdng, muc 

dich dilu chinh quan he xd hgi cua Nha nude 

khdng dgt dugc./. 
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