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VAN PHONG CONG CHUNG CHAM DOT HOAT BONG
HAU QUA VA TRACH NHIEM PHAP LY

W ThS. NGUYEN VAN MiCH *

Tém tét: Bai viét phan tich mét s6 vén dé co ban va chi ra nhimg han ché ctia phdp ludt lién quan i
chdm dut hoat déng d6i véi vin phong cong chimg, qua 6 8 xubt sika d6i cho phi hop véi yéu cdu the

tien.

Abstract: The paper analyzes some major problems and points out limitations of legal provisions

relating to termination of notary office, through which, it makes amendment proposals according to the

practice.

1. Cac trwong hop cham divt hoat déng clia
van phong cong chirng

Chém dut doanh nghiép duoc hidu [a viec dinh
chi moi hoat dgng, 1am cho doanh nghiép dirng hoat
dong". Ludt Doanh nghiép ndm 2014 quy dinh chém
dit doanh nghiép dwec thic hién theo tha tuc: T8
chirc lai, gidi thé va pha san doanh nghigp.

Van phong céng chiing dwoc t6 chirc va hoat
ddng theo loai hinh céng ty hop danh. Khodn 1 Didu
31 Lu&t Cong chirng nam 2014 khong quy dinh t&
chirc 1ai, gidi thé va pha san van phéng cong ching
ma quy dinh chém dit hoat dong ddi voi van phong
cdng chieng frong cac tredng hop sau day: (i} Van
phéng cang chitng tuy chAm dit hoat ddng; (i) Van
phong cdng chimg bi thu hdi quyét dinh cho phép
thanh [ap theo quy dinh tai Bidu 30 Luat Cong
chirng; (ili) Van phong céng ching bi hop nhét, bi
sap nhap.

Trong céc trwdng hop van phong cong chitng
cham dit duoc list ké ndu trén thyc chét ohi la
nhing trrgng hop gidi thé doanh nghiép2, hop nhét
doanh nghiép3 va sdp nhap doanh nghigp? dwoc
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quy dinh tai Luat Doanh nghiép ndm 2014 ma khong
¢6 trudng hgp nao quy dinh vén phong cong chimg
cham det hogt ddng thong qua thd tuc pha san.

2. Hau qua va trach nhiém phap ly phat sinh
tiv viéc van phong cong chirng chim dirt hoat
dong

Xét v& mét phap Iy, khi vin phong cong chimg dé -
chém dit hoat ddng cb nghta vén phdng céng ching
khong con tén tai k& tir thori didm chém det; tw cich
chil thé clia van phang céng ching trong cAc quan
hé phap luat s& chdm dit, tai san cla van phong
cong chirng sé duoc xir ly. Qua trinh cham dit vin
phong cdng chirng thue chét 1a viéc thanh toan cé
khodn ng ma van phong cong chieng phai chi tré cho
cac chl ng, phan chia tai san con lai cla vén phong
cdng chirng cho cac céng chirng vién hop danh, xé
dinh trach nhiém déi véi nghia vy tai san cla vén
phong cdng chirng; cham divt cac giao dich voi ce
chd thé khac cling nhu gidi quyét hau qua cla vitt
ch&m dit van phong cong chirng. Mot s6 vén dé o7
ban phai gidi quyét khi van phong cong chitng chém
dit hoat dong:

* Véin phong Cong chimg Péng i
Jill
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Thir nhét, thanh toén céc khodn ng cla vén
phong cong chimg va xéc dinh trach nhiém doi voi
nghia vy tai sdn coa van phong céng chimg

D& thye hign quydn clia chil ng cling nhw xac
dinh nghta vy, trach nhiém clia cdng chirng vién hop
danh khi van phong cng chitng cham duit, viéc xéc
dinh thei diém phat sinh, théri didm chdm dit trach
nhiém lién déi clia cong chimng vién hep danh i vér
nghia vy tai san cda van phong cong chirng 1a viéc
1am hét strc quan trong va khong thé thiéu.

- Théi diém phat sinh trach nhigm lién doi dbi voi
cac cdng chirng vién hep danh: S kién trd thanh
cong ching vién hgp danh cla van phong cdéng
chirng lam phat sinh trach nhiém lién d&i cla cong
ching vién hop danh d6i véi nghia vy tai san clia
vén phang céng chirng. Cong chitng vién hep danh
gia nhap van phong cdng chirng sau khi van phong
cong chibng da di vao hoat dong ciing phai chiu trach
nhiém déi véi ca nhikng nghta vy ti sén da phat sinh
trwedre khi hg tré thanh thanh vién hep danh. Thanh
vién hgp danh moi phai cing lién déi chiu trach
phiém bang toan b tai san clia minh déi véi cac
khoan ng va nghia vy tai san khac cla cdng ty, triy
tredng hop thanh vién dé va céc thanh vién con lai
¢6 théa thuan khac5. V& nguyén téc, ch ng' chi cd
quyén yéu clu cdng chirng vién hop danh thanh
toan cho minh sau khi da yéu cAu vdn phéng céng
chirng trd ng voi didu kign tai san cta vin phong
cdng chirng khong du dé tra ng.

- Thei diém chdm divt trach nhigm lign doi dbi véi
cac cong ching vién hop danh: Thoi diém vén
phong cong chitng chédm dit hoat dong trong trwdmg
hep hop nhét, sap nhép 1a thoi digm van phong cong
chirng hop nhét, van phang cang chirng nhan sap
nhap duoc cap hodic dwgc thay i néi dung dang ky
hoat dong®. Tuy nhién, déi véi trwong hop van
phang cdng chiing ty chim duvt va van phong cong

chitng chdm dirt do bj thu hdi quydt dinh thi thdi
diém van phéng cdng ching chdm dit hoat dgng
chuwa duwoc xac dinh mdt cach cy thé, I3 thoi diém
thu hdi quyét dinh cho phép thanh i4p hay thoi diém
thu héi gidy dang ky hoat ddng clia viin phong cng
chirng. Viéc xac dinh thei diém van phong cong
ching cham dirt ¢ y nghfa v cling quan trong trong
viéc xac dinh quyén ciia ngudi yéu cau cdng chirng,
quyén ciia ngudi bi thiét hai, trong d6, ¢6 quyén kh&i
Kién yéu ciu van phong cang chirng bdi thurdrng thigt
hai trong hoat dng cong chirng? cling nhw x&c dinh
gi&i han trach nhiém lién déi clia cong chikng vién
hop danh d6i v&i nghia vy tai san clia van phong
cdng ching. K& tir thei didm cham divt trach nhiém
lign doi, cong chirng vién hgp danh dwoc “giai thoat”
khéi cac nghia vy tai san cla van phdng cong
chitng. Cac chl ng clia van phong cdng chiing
khong c6 quyén yéu chu cbng chimg vién hop danh
thure hign nghiia vu thay thé nghia vu clia van phéng
cbng chirng. Chang han, sau khi vin phong céng
ching ch&m duit, ngudi yéu chu cong chivng, ngudi
bi thiét hai s& khang con quyén khdi kign van phong
cbng chirng d& yéu chu bbi thwdng. Trong trwdng
hep nay, nghita vy *hau tda” ¢b tw ddng chuyén sang
cho cbng chirng vién da gay thiét hai sau khi van
phong cdng chiing cham dut hoat dong hay khong
thi chua c6 cAu tra I&i thoa dang®.

Thang thuong, thoi didm chdm dit trach nhiém
lién déi dugc xem [a thoi diém cang ching vién hop
danh hoan thanh viéc chdm dt tw cach thanh vién
hop danh, ngoai trir cong chirng vién hop danh bi
khai triy khéi van phong cong chirng trong hai trwdng
hop da duoc dy ligu tai khoan 5 Didu 180 Luat
Doanh nghiép nam 2014. Theo d6, trong th&i han 02
nam, ké t& ngay chim dut tw cach thanh vién hop
danh theo quy dinh tai diém a va diém ¢ khoan 1
Digu nay thi nguoi do van phai lién doi chiu trach
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nhigm biing toan bd ti san cla minh ddi véi céc
khoan ng clia cong ty da phat sinh tredc ngay cham
dit tie cach thanh vién. Trong d6, diém a va diém ¢
khoan 1 Diéu 180 Luét Doanh nghiép ndm 2014 quy
dinh thanh vién hep danh bj khai trlr khdi cong ty
trong trwomg hop: (i) Khong co khd ning gop vén
hozc khdng gop vén nhi da cam két sau khi cng ty
d4 6 ydu cau 1an th hai; (ii) Tién hanh cong viéc
kinh doanh khong trung thyc, khdng can trong hodc
¢6 hanh vi khdng thich hop khac gay thiét hai
nghiém trong dén loi ich clia cong ty va céc thanh
vién khac. Trong hai treong hop néu trén, chl ng
vAn c6 quydn yéu ciu cong ching vién hop danh
méc di @4 chim duet tw cach thanh vién vén phai lién
d6i chiu trach nhiém fra no thay vén phong cong
chirng.

Trwong hop van phong cong chirng mubn tw
chAm dit hoat dong thi phai hoan thanh day dd
nghia vy tai chinh véi Nha nwéc ciing nhw nghia vy
tra ng @61 véi moi ca nhan, t6 chirc khac trudc thoi
didm cham dit. Néu vin phong cdng chirng khdng
0 tai san & tra no va cac cong chimg vién hop
danh ciing khéng dem tai san riéng ra dé trd ng thay
thi van phong cong chiing sé khong da didu kién d&
tw chém dirt. Gia thiét, trong tréng hop hd so cla
van phong cdng chiing tw chdm dut hoat dang ¢6 noi
dung khang chinh xac hodc ¢3 sy gid mao vé& nghia
vy tai chinh v&i Nha nwéc, nghia vu trd no a6i voi
céc chil ng thi sé dwoc giai quyét nhu thé nao? Luat
Céng chiing ndim 2014 khdng d ligu tinh hubng néu
trén. V& van d& nay, khoan 3 Didu 204 Luat Doanh
nghiép ném 2014 quy dinh nhtr sau. Trudng hop hd
s0 giai thé khdng chinh xac, gid mao, nhirng ngui
quy dinh tai khoan 2 Bidu nay phai lién d¢i chju trach
nhigm thanh toan s6 ng chua thanh toan, sé thué
chua ndp va quyén loi cla ngudi lao déng chwa
duoc giai quyét va chiu trach nhiém ca nhan trudc
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phap luat v& nhizng hé qua phét sinh trong thdi han
05 nam, k& tir ngay ndp hd so giai thé doanh nghigp
dén co quan dang ky kinh doanh. Trong khi d6, dbi
twong quy dinh tai khoan 2 Biéu 204 gdm c6 thanh
vién hop danh trong céng ty hop danh. Quy dinh néu
trén c6 16 sé khong duge ap dung d6i véi trudmg hgp
van phong cong chirng chém dit, béi 1§ van phong
cong chirng dugc td chirc va hoat dong theo quy
dinh cla Lut nay va cac van ban quy pham phap
luat khac co lién quan dbi voi loai hinh cong ty hop
danh 1a ndi dung dwoc quy dinh tai khodn 1 Bidu 22
Luat Céng chivng nam 2014. Hon nia, Didu 3 Lugt
Doanh nghiép ndm 2014 quy dinh: Tredng hop luat
chuyén nganh c6 quy dinh dac ths vé viéc thanh lap,
t6 chirc quan Iy, t chirc lai, gidi thé va hoat dong ¢
lién quan ctia doanh nghiép thi ap dung quy dinh cla
Luat d6. T cac quy dinh da trich dn néu trén cho
théy, viéc chAm dirt hoat déng clia van phéng cng
chirng s& khang thudc pham vi digu chinh cia Lugt
Doanh nghi&p ndm 2014. Tac gia cho ring, trudmng
hgp hé so chAm dut hoat dong ciia véin phong cong
chirng khdng chinh xac, gid mao thi cic cdng chirng
vién hop danh phéi lién d&i chiu trach nhigm vo han
d6i v&i sb ng chwa thanh toan, sé thué chua nop va
quyén lgi clia cac chil thé khac chua dworc gidi quyét
trwge thevi diém cham dirt va chiu trach nhigm cd
nhan trwére phap luat vé nhirng hé qua phat sinh.
Trwémng hop van phang cong chivng chim dt do
bi thu héi quyét dinh cho phép thanh 1ap. Khi d6, toan
b tai sén clia van phong cong chiing s diing dé tré
no; néu tai sén clia van phong céng chieng khong di
& tra no thi chii no' ¢6 quyén yéu cu bét cir cong
chirng vién hop danh nao cda van phong cong
chirng thanh toan toan bd sé ng' con thiéu bang tai
san riéng cla cong ching vién hop danhd. Tréch
nhiém lién d¢i va vé han cla cdng chivng vién hop
danh déi véi chii ng clia viin phong cng chieng chi
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chdm dit khi mei khodn no da dwgce thanh toan
xong. Trudrng hop mét trong s6 cac cong chirng vién
hop danh g4 thanh todn toan bd s ng con thibu ciia
van phong cdng chivng, thi tai thai didm hoan thanh
viéc thanh toan khoan ng cdn thiéu d6 cling Ia thoi
diém ch&m dirt trach nhiém lién ddi ciia tat ca cac
¢fng ching vién hop danh ddi véi chil ng cla van
phong céng chimg. Tuy nhién, ciing tai théi diém nay
lam phat sinh quyén y8u chu ciia cong ching vién
hgp danh d3 thanh toan s6 ng con thiéu dbi véi
nhitng cong ching vién hgp danh khéc phéi thyc
hign phén nghta vu clia ho. Hay néi cach khag, trach
nhiém lién d6i cla cac cdng chirng vién hgp danh da
dugc chuydn hoa thanh trach nhiém theo phin.
Cdng ching vién hgp danh c6 nghia vu chiu I6
twong (rng véi phan vén gop vao cong ty hodc theo
théa thuan quy dinh tai Diéu 1& cang ty trong truéng
hop cong ty kinh doanh bj 1510,

Thi hai, chuyén giao hd so e tr

Cong tac lweu trir 1a mot trong nhirng nhiém vu vo
cing quan trong trong hoat ddng cong chirng. Van
ban cang chirng durgc xem la vat ching cin phai
dwoc lwu trik can trong, lau dai nhdm cung cip
ngudn chikng cir cho hoat dong clia co quan xét xi
ciing nhur c& nhan, tb chirc 6 fién quan khi dugc
yéu cdu. Khoan 5 Didu 64 Luat Cong chirng nam
2014 quy dinh: Trwong hgp van phong cdng chirng
chdm dirt hoat déng thi van phéng cong ching d6
phai thoa thuan v&i mét van phong cong chirng khéac
v& viéc tiép nhan hd so cang ching; néu khéng théa
thuan duwoc hodc van phéng cong ching cham dit
hoat dong do toan bd cong chirng vién hgp danh
chét hoac bi Toa 4n tuyén bd 14 da chét thi S& Tw
phap chi dinh mdt phong cong chirng hodc mét van
phong cdng chiing khéc tiép nhan hd so céng
chirng.

Tir quy dinh néu trén c6 thé théy, viéc chuyén

giao hd so' cong ching khi van phéng céng chirng
chém dirt dugc thye hign théng qua céch thir théa
thudn hodc thwe hién theo cach thic chi dinh.
Trwéing hop vén phang cdng chirng chdm dat do bi
hop nhét, bi sap nhap thi viéc chuyén giao hd so
cdng chirng sé khdng dwgc thue hién theo hai cach
thirc néu trén. HS so cong chiing cda van phéng
cbng ching bi hop nhét, bi sap nhap duong nhién sé
chuyén giao cho van phong cong ching dugc hop
nhét hodc vin phéng cdng chirng nhan sap nhap
theo nguyén téc van phéng cong ching duge hop
nhét hodc van phong cbng chirng nhan sap nhap sé
ké thiva quyén va nghia vy cia van phong cong
chirng bi hgp nhat hodc bi sap nhap™, trong dé, c6
nghia vy luu trik hd so cdng ching2,

Thir ba, thurc hign stra d6i, b6 sung, hily b6 vén
bén céng ching sau khi vén phong céng ching
chém dirt hoat dong

Theo Bidu 51 Luat Cong chirng nam 2014 quy
dinh trinh tw ska d6i, bd sung, hiy bd hgp dong,
trong trwéng hep vin phong céng chirng cham dit
hoat ddng, viéc sitra ddi, bd sung, hliy bd van ban
cdng ching s& dugc thye hign tai t& chirc hanh
nghé céng chirng dang Iwu triz hd so' cong chirng.
Quy dinh fa nhu vay nhung @& thye hién quy dinh d6
khéng hé don gian d6i voi ngudi yéu ciu cong
ching, nhét 13 trong béi canh cac van phong cong
chirng thirdmg thay ddi tru sd, thay déi tén goi nhw
hién nay.

Luat Cong chibng ndm 2014 va van ban hwong
dan thi hanh khang hé c6 bt ct quy dinh nao vé visc
théng bao cdng khai t chirc hanh nghé cong chirng
n&o s& tiép nhan hé so cdng chirng trong trwdng
hop van phong cong chirng chdm dit hoat dong.
Trwong hgp vin phong cong chieng da chdm dot
hoat ddng, ngudi yéu cau cdng chimg muén sira
i, bd sung, hiy bé vén ban céng chimg c6 16 phai
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lién hé véi S& Tu phap noi vdn phong céing ching
dang ky hoat dgng @& héi thang tin, trong khi khang
phai ai ciing biét S& Tw phap 13 co quan quan ly nha
nuwérc vé hoat dang cong chirng.

Hon nira, v& nguyén tic vigc stra ddi, bd sung,
hiiy b mdt van ban céng chieng chi dwoc thye hién
tai t chire hanh nghé cdng chirng d4 tao 14p ra vén
bén céng chieng d6; trwong hop vén phong cong
chirng chim dirt hoat dong, viéc siva dbi, bd sung,
hily b6 vén ban céng chirng sé tao ra st “bét nhéat"
gil¥a van ban céng chizng va van ban sira ddi, bd
sung, hlly bd chinh van ban céng ching d6 béi do
hai & chirc hanh nghé khac nhau thyrc hign. D& hoa
gidi sy ‘DAt nhat" @6, co 16 ngudi yéu clu cong
ching phai chirng minh trudc bén thir ba (bén tiép
nhan van ban cong ching) vé sy kign chuyén giao
hd so cong chibng va thdm quydn siva ddi, b sung,
hy bé vén ban cdng chieng.

Sy kién mot van phong cong ching chdm dit
hoat dong tac dong trwc tiép toi tam Iy xa hdi, gay
phién todi cho ngudi dan, tao sy hoai nghi cho x& hoi
v& tinh &n dinh, bén vibng clia mé hinh vin phéng
cdng chieng ndi riéng ciing nhwr chi trwong xa hoi
héa hoat dong cong chirng & nwdc ta néi chung. Tuy
nhién, Ludt Cong ching ndm 2014 dwong nhw
khong ¢o bAt clv quy dinh nao nhdm han ché visc
van phong cong chirng tw chdm dit hoat déng, hay
tao diéu kién d& van phong cong ching hdi sinh, duy
tri, ké thira va phat trién, ngoai tri¥ quy dinh vé quy
hoach t& chivc hanh nghé cong chiing nhung sé& hét
hiu Iyc vao ngay 01/01/2019. Trai lai, mét s6 quy
dinh trong Luat Cong ching ndm 2014 dwdng nhw
¢6 xu huéng gian tiép “ép” véin phong cng ching
cham dirt hoat déng thay vi dwgc to chirc lai dudi
hinh théc hop nhét, sap nhap, chuyén @3i hodc
chuyén nhugng van phong cong chirng. Tc gia cho
ring, trong s& nhitng nguyén nhan “blrc t&" van
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phong cong chieng chdm dirt hoat Gong ma khang
thé duorc & chire lai hodic chuyén nhugng d6 chinh
& quy dinh v& hinh thirc phap Iy cda van phong cong
chirng va co ché bdi thwing thiét hai trong hoat
dong cong ching. Ngoai ra, Lut Cdng ching nam
2014 con thibu ving cac ché tai, bién phap nhdm
han ché viéc vin phang cong chieng tw chém dit
hoat déng.

3. Mot s6 d& xuét hoan thién phap luat

Thir nhét, sira @i quy dinh vdn phong cdng
chieng chi dwoc phép td chire va hoat dong dudi loai
hinh cong ty hep danh véi didu kién phai c6 tir hai
cbng chirng vién hop danh tré [&n. Van phong cong
chiing hoan toan c6 thé dugc té chirc va hoat dong
dwoi loai hinh cdng ty hop danh hiku han hay con goi
la cong ty hop vén don gian (limited partnership)
trong 6 cé it nhét mét thanh vién hop danh chiy
trach nhiém vd han. Trong trwdng hep van phong
c¢dng chirng chi con mét cong chirng vién hop danh
& khdng bj thu hdi quyét dinh cho phép thanh Ip
dan t6i van phong cong chivng budc phai chém dit
hoat dong do khong dli s6 lugng thanh vién hop
danh.

Ther hai, khi viéc thanh 18p van phong cong
chirng khong bj han ché sb long, cdng ching vién
¢6 nhu cAu s& thanh 1ap méi van phang cdng chikng
chtr khdng nhan chuy&n nhwong van phong cong
chang hay nhan chuyén @i phéng cng chizng hodc
lya chon gidi phap hop nhét, sap nhap van phong
cdng chieng néu phai ké thra nghia vy bdi thurdng
nhitng thiét do céng chieng vién da gay ra trude o
nhu hién nay. Bidu d6 c6 nghia, chiing ta can sém
sira d6i quy dinh v& bdi thureng thiét hai trong hoat
dong cdng chirng theo huréng cdng chirng visn chiu
trach nhiém truc tiép bdi thuwdng moi thigt hai do
minh gay ra thay vi van phong cong ching dirng ra
chiu trach nhiém bai thwéng nhuw hign nay.
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Thiv ba, bb sung quy dinh cy thé thoi diém van
phong cong chivng cham dirt d8i véi trudng hop van
phong cdng chirng tu nguyén cham dit va chim dit
do bj thu héi quyét dinh cho phép thanh 1ap, lam can
ctr xac dinh théi diém phat sinh, thay déi, cham dt
quyén va nghia vy cGa van phong cbng chirng, clia
cdng ching vién hop danh va cac chi thé khac co
lién quan. Van phong cdng chimg chém dut khi bj
thu hdi quyét dinh cho phép thanh 1ap hay vin phong
cdng chiing ch&m diet tie khi bi thu héi gidy dang ky
hoat ddng?

Thip tw, bd sung quy dinh cu thé vé giai quyét bdi
thudng thiét hai trong tredng hop van phong cong
chirng cham durt hoat ddng.

Thir ndm, bd sung noi dung déng bao khi van
phéng cdng chirng cham dt hoat déng bao gbm ca
théng tin v& t& chirc hanh nghé cong ching tiép
nhan hd so céng chimg. Ngodi ra, b sung quy dinh
van phong cong ching tw chim dirt hoat dong phai
niém yét thong béo vé viéc chAm dit hoat déng tai
try s& van phong céng chieng trong théi han trwéc
30 ngay tinh tir ngay dv kién chdm dit. Quy dinh

néu trén cling can dugc ap dung dbi véi trwdrng hop
van phong cong chikng cham dit do bj thu hdi quyét
dinh cho phép thanh 1ap trong trwdng hop van
phang cong chitng da hoat ddng, tao diéu kién cho
ngudi yéu chu cdng ching chd ddng lién hé khi co
nhu cau.

Thir sdu, bd sung quy dinh cdng chirng vién hop
danh cita van phong cong ching chdm dit hoat
déng phal chiu moi chi phi lién quan té1 viéc chuyén
giao ho so cdng ching; déng thi, khong duge phép
tham gia thanh lap van phong cong chieng trong mét
thoi han nhét dinh k& tir thoi diém cham dit van
phong cong ching.

Thir bdy, bd sung bién phap bao dam nghta vu
mang tinh tai san bat budc di véi cong ching vien
nhir mot s6 quéc gia trén thé gidi quy dinh, nhw cong
ching vién phai thue hién ky quy mét khoan tién
nhét dinh trong va sau théi gian hanh ngh& nhim
dam béo thec hién nghia vy tai san clia cong chirng
vién néi chung ciing nhw gidi quyét hau qua cla viéc
van phong cdng chirng chédm dit hoat dong néi
riéngQ
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