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giai phdp trong vi^c hodn thi$n he thong phdp lugt Vi4t Nam hi^n hank 

Tic khod: Ddu hi^u; nhan hi^u noi tieng; pha lodng 

Nhan bdi: 16/9/2019 Hodn thdnh bien tgp: 05/02/2020 Duy?t dang: 20/02/2020 

TRADEMARK DILUTION - THE LAW AND ITS PRACTICAL APPLICATION IN THE US 
AND VIETNAM 
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hieu noi tieng da tao dung dupe nh^m true 
Ipi bang each su dung nhOng dau hi?u trung 
hoSc tuang tu vol cac nhan hieu noi tieng se 
lam suy yeu danh tidng va lam mat tinh dpc 
dao, khac biet cua mot nhan hieu noi tieng. 
De bao v$ quyen Ipi h(?p phap cho chu sd 
hiJu cua cac nhan hieu noi tieng, phap luat 
cua mot so nuac da dua ra cac quy dinh ve 
pha loang nhan hieu. 

Hi?n nay, phap !u$t Viet Nam chua c6 
dinh nghTa hay quy dinh cu the ve pha loang 
nhan hiSu. Mot so quy dinh c6 lien quan van 
con kha chung chimg, gay kho khan trong 
qua trinh bao hp cho cac nhan hieu noi tieng. 
Trong khi do, MiA toe dp hoi nhap kinh te cua 
Vi?t Nam, nhimg vi pham doi v6i nhSn hi?u 
noi tiSng ngay cang tang vt so luong va tra 
nen phuc tap hon. Do do, viec nghien cmi, 
hpc hoi kinh nghiem cua Hoa Ky, mpt nu6c 
CO nen t ^g phap luat viing chic trong vi|c 
bio hp nhan hieu nham nit ra mpt s6 de 
xudt hoan thiSn he thong phap luat Vi?t 
Nam hi^n nay la can thiet, khong chi giup 
cac doanh nghi?p an tarn dau tu, phat trien 
nhan hieu cua minh thong qua viec tang 
chit lugng san pham, dich vu, tang chi tieu 
cho qu^ng cao ma con la ca sa de Viet Nam 
xay dung moi truang canh tranh cong bang 
va mang tinh hoi nh$p. 

1. Khai ni^m pha loang nhan hi^u 
Tnidc khi tim hi^u khai m?m pha loang 

nhan hi?u, ciing can thiet phai de cap khai 
niem ve nhan hieu. Hien nay, chua c6 khdi 
niem thong nhat ve nhan hieu trong cac dieu 
uoc quoc te hay trong quy dinh cua cac quoc 
gia nhung hieu mot each ngan gpn thi nhan 
hieu bao gom bat ki dau hi?u nao ciing nhu 

sir ket hgfp cua chiing, c6 kha nSng phan biei 
hang hoa hay dich vu cua cac t6 chuc, ci 
nhan khac nhau.''* 

Pha loang nhan hi$u ("dilution", nhî u 
nghien cijru dich la lu ma nhan hi?u) Ian djiu 
dupe d£ cSp vao nam 1927 trong nghien cmi 
cua Schechter. Theo do, Schechter dua ra 
b6n nguyen tie trong viec bao ho nhan hieu 
ma ong cho la can thiet phai c6 va sau nay 
day la nSn tang de xay dung cac quy dinh 
pha loang nhan hieu. Cac nguyen tac do bao 
g6m; "Gia tri cua mpt nhan hieu nam a sic 
manh bdn hang; sue manh ban hang nam a 
tarn li cua cong chung, khong chi phu thuoc 
vdo chat lircmg cua hang hoa mang nhan, 
hi?u do ma con phu thuQC vdo tinh dgc dm 
vd duy nhdt cua nhan hi$u, cd haiyeu to mtj 
CO tac dong ngang bang nhau; tinh dQC dm 
vd duy nhdt do bf suy yeu vd gidm sul khi 
nhdn hi^u nay duac sie dung tren mot san 
pham dii cd tuang tu hay khong; mice d0 bao 
hQ cua nhan hi4u phii thuoc vao mire do ma 
nhan hieu do, bang no l\tc hay kha ndng cua 
chu sa hieu, cd tinh doc ddo vd khac biet so 
vai cdc nhan hieu khac ".* ' 

Trong bon nguyen tac tren, tir "pha 
loang" (dilution) khong dugc de cap nhin̂  
lai duac tdc gia sur dyng trong vi d\i minh 
hoa cho cac nguyen tic nay. Cu the, trong 
mpt vu ki?n tai Diic, chii so hihi nhan hi?u 
nuac sue mieng Odol phan d6i viec bao h? 

(1). Khoan 16 Dieu 4 Lu^t so hiiu tri tue nam 2[H)S 
(sua dai, b6 sung nam 2009). 
(2) . Schechter, F. 1. 1927, "The Rational Basic of 
Trademark Protection", Harvard Law Review, vol 
40/1927, p. 823. 
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nhan hieu Odol cho nhiing san phim bing 
thep.'^* Toa an khi xet xu cung kdt luan: 
nhan hieu cua nguyen don se bi mit sue 
manh ban hang khi nguoi khac cung dung 
nhan hieu do de su dimg tren san phdm cua 
hp. Schechter cung dong y voi quan diem 
nay, ong lap luan nguyen don c6 Igi ieh cao 
nhit khi nhan hieu cua hp khong bi "pha 
loang", vi nhu vay nhan hieu do se bi giam 
sir khac biet, phan tan danh tinh ngay ca khi 
su dung cong khai tren cac mat hang khong 
canh tranh. Sau khi nghien cuu cua 
Schechter dugc cong b6, tu "pha loang" dSn 
dupe sir dung. 

Trong Dao li^tt lien bang cua Hoa K '̂ ve 
pha loang nhan hieu nam 1995 (Federal 
Trademark Dilution Revision Act) da dua ra 
khai niem ve pha loang nhan hieu nhu sau: 
"Theo nguyen tac cong bang, chu sa hihi 
mot nhan hieu noi tieng cd tinh phan biet, du 
Id do bdn chat hay do dat duac trong qua 
trinh su dung, cd quyen dp dying bi^n phdp 
ngdn chgn mpt ngicai khac, vdo bat Id thai 
diem ndo sau khi nhdn hieu tra nen noi 
tieng, bat ddu sic dung nhan hieu hay ten 
thicang mgi trong thuang mai md cd the gdy 
ra pha loang nhdn hieu noi tieng do gidm 
tinh phan biet cua nhan hieu hoac pha loang 
nhan hieu do lam hoen 6 nhan hieu, du ton 
tgi hay khong tSn tai nhdm Idn that su hay 
khd ndng nhdm Ian, su canh tranh. hay thiet 
hgi that su vi mat kinh ti." Khai niem nay 
ciing dugc nhic lai tai Dao luat Lanham Hoa 
Ky nam 1946.̂ '̂ 

2. Bao hp nhan hi^u lien quan den 
hanh vi pha loang 

Ve muc dp n6i ti^ng ciia nhan hieu: 
Trong vi phsun nhan hieu thong thuang, 
nhan hieu bi vi pham c6 th^ la bit ki nhan 
hieu nao da dupe phap luat bao hp, con d6i 
vai hanh vi pha bang, nhan hi?u do phai la 
nhan hieu noi tieng tren thi tniong. Tren 
thuc te, van eo mot so tniong hgp ngoai le. 
Toa an a mpt so bang eiia Hoa Ky c6 th^ 
chap nhan tinh huong khi c6 hanh vi vi 
pham, nhan hieu do chua that su noi tieng 
nhung sau mpt thai gian, khi nhan hieu da c6 
dupe danh tieng thi chii so hihi nhan hieu 
van CO quyen yeu cau ben vi pham do chim 
dut hanh vi bat hgp phap. Trong khi do, toa 
an mot so bang khac lai khong yeu cau ve 
dieu kien noi tieng cua nhan hieu vln dugc 
bao hp bai hanh vi pha loang.'^' 

Ve sir nham Ian ciia khach hang: Trong 
vi pham nhan hieu thong thuang, dau hieu vi 
pham va nhan hi|u dugc su dung tren cae 
hang hoa, dich vu canh tranh true tiep; do do 
se CO kha nang gay nham Ian cho khach hang 
ve nguon goe cua san pham. Tuy nhien, 
trong cac quy dinh phap luat ve pha loang 
nhan hieu, cac dau hieu gay pha loang c6 the 
sur dung tren san pham khac loai vai san 
pham mang nhan hieu dugc bao hp, khong 
yeu cau c6 su nham lln cua khach h^ng ve 
nguon goc san pham.̂ *̂ 

(3), Schechter, tldd, p. 828. 
(4). Di6u 43 (c) (1), Dao lu?t Lanham Hoa Ky, 1946. 

(5). Steven, L. & etc, "Protecting and enforcing trade 
dress". Annual forum on franchising, Westin Harbour 
Castle Toronto: American Bar Association, 2009, p. 25. 
(6). Welkowitz, D. S., "Trade dress and Patent - The 
Dilemma of confusion", Rutgers Law Journal, vol 30/ 
1999, p. 292. 
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3. Cac d^ng pha loSng nhan hieu 
Theo Hiep hgi thuang hi?u quoc te 

(INTA), CO ba dang pha loang nhan hi?u: 
pha loang nhan hieu do giam tinh phan biet 
Ciia nhan hi?u (bluring); pha loang nhan hieu 
do lam hoen 6 nhan hi?u (tamishment); pha 
loang nhan hieu de huong Igi tir nhan hieu 
noi tieng (freeriding)/^' Ngoai ra, con c6 mot 
so dang pha loang nhan hieu khac nhu pha 
loang nhan hi?u bang each chilm dipjig ten 
mien va pha loang nhan hieu do thoai hoa 
nhan hieu. Tuy nhien, trong cac tranh chap 
tren thuc te chii yeu de cap hai loai pha 
loang nhan hieu sau: 

Thu nhdt, su pha bang nhan hieu do 
giam tinh phan biet cua nhan hieu (bluring). 

Pha loang nhan hi?u do giam tinh phan 
bi?t cua nhan hi?u dugc hieu la sir giam siit 
dan tinh phan biet va an tugng trong tarn tri 
cua cong chiing ve nhan hieu ho^e ten rieng 
bang each sii dyng c^c dau hieu trung hoac 
tuong t\r vai nhan hi?u hoac ten rieng do cho 
nhom hang khong canh tranh. Day la dang 
pha loang nhan hieu pho bien nhat va thuong 
Uen quan d£n gia tri quang cao cua mpt nhan 
hieu noi tieng. 

Mae dii hai ŝ n pham, dich vu cung ban 
chat, chuc nang, khong canh tranh true ti^p 
nhung su nhan di?n cua khach hang d6i vai 
mpt nhan hi?u cung giam hot vi nhan hieu 
do khong con la dSc biet, duy nhat tren thi 
truang, ngay ca khi nguoi tieu dung khong 
nham Ian ve nguon goc, v^ s\r uy quyen hgp 

phap ciia chii so huu nhan hieu.*̂ * Vi du: m t̂ 
nha hang Idy ten bidn hieu la "Tiffany", se 
CO it nguoi nghT ring day la mpt nhdnh kinh 
doanh moi cua nhan hi?u trang siic noi tieng 
"Tiffany". Tuy nhien, khi nguoi tieu dung 
nhin thay ten "Tiffany", trong tam tri hp se 
nghT den ca nha hang va trang sue, hp se phai 
nghi nhieu hon de nhan dien ve mat hang 
trang sue. Do do, c6 the noi, an tuang dpc 
dao ve nhan hieu trang sue da bi giam siit.*' 

Thic hai, sir pha loang nhan hi?u do lam 
hoen 6 nhan hieu (tamishment) 

Pha loang nhan hieu do lam hoen 6 nhan 
hieu xay ra khi nhan hieu noi tieng bi mpt 
ben khac sir dung theo each khong phu hop 
hay lam cho nhan hieu do hi giam gia tn 
hoac suy yeu di. Thong thuang, truang hgp 
nay la sii dung dau hieu giSng het hay tuong 
tu, lien quan den npi dung trdi dao due xa 
hoi (nhu tinh dye ho^c bao lire) hoac c6 chii 
de trai voi quan niem cua chu so hihi nhan 
hieu hoac nhimg van dl true tidp len an hay 
tan cong chu so huu nhan hieu hay san pham 
hoac dich vu ciia hp (nhu sii dung tren san 
pham CO chat lugng kem).*'̂ -* 

Cling can luu y, vi pham lam hoen 6 
nhan hieu khong ap d\mg trong truang hgp 
ben vi pham sir dung ddu hieu triing hô c 
tuong tu tren san phdm c6 chit lugng bang 

(7). INTA, Trademark Dilution (Intended for a non-
legal audience), 2017, https://www.inta.org/rrademark 
Basics/FactSheets/Pages/Trademark-Dilution-, tniy c^p 
15/7/2019. 

(8). Caithy, J. T. M, 'Trademarks and Unfair Competition", 
Clark Boardman Callaghan, 1996, p . l9 . 
(9). Diiiwoodie, Graeme B. Janis &. D., M, Trade 

dress and design law, Aspen Publishers, New York, 
2010, p. 292. 
(10). Phan Ngoc Tarn, "Hpc thuy^t ve sv lu mit nhSn 
hi?u v^ sy vgn dung hi?c thuySt n^y trong phdp lu^t 
EU v^ ViSt Nam", Tap chi nha nircrc va phdp lu^t, s6 
12/2011,tr.33. 
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hoac cao hon chat lugng san phim chu so 
huu nhan hieu.'"* 

4. Pha loang nhan hi|u va thu-c tien t^i 
Hoa Ky 

Nhu da neu trong phEin khai niem, pha 
loang nhan hieu la vi pham lien quan den 
viec bao hp cac nhan hi?u noi tiSng. Do do, 
trong npi dung nay se lam rS quy dinh cua 
phap luat Hoa Ky ve hai vin dd: th^ nao la 
nhan hieu nfii tiSng; cac tiSu chi xae dinh 
hanh vi pha loang nhan hi6u. 

4.1. Nhan hi^u noi tieng theo quy djnh 
cua Hoa Ky 

Dao luat Lanham dua ra dinh nghTa nhan 
hieu noi tieng la nhan hieu "duac s6 dong 
nguai tieu ditng tai Hoa Ky cong nhan rong 
rai nhu mot ddu hieu chi nguon goc hang 
hod hay dich vu cua chu sa him nhdn 
hieu".^^'^^ Ben canh d6, phap luat Hoa K^ 
ciing dua ra mot so tieu chi dk xae djnh mpt 
nhan hieu noi tieng, bao gom: 

- Thoi han, rniic dp, pham vi dia li ciia 
quang cao va eong khai nhan hieu, cho dii 
dugc quang cdo hoac c6ng khai bai chii sof 
hiiu hoac ben thii ba. 

- So lugng, khoi lugng, pham vi dia ly 
ciia viec ban hang hoa hoac dich vy dugc 
cung cap duoi nhan hieu. 

- Miic dp cong nhan thuc te cua nhan hieu. 
Trong nhung yeu to nay, khong eo yeu to 

nao mang tinh quyet djnh ciing nhu khong 

CO thang do nhat dinh cho timg y§u t6. Tuy 
tijmg trudng hgp, toa An c6 the xem xet mpt 
so hay tat ca cae yeu to de dua ra kit lu^n. 
Tuy nhien, "van de trpng tarn cua vi$c bao 
ho nhdn hieu hang hod nSi tiing theo phdp 
luat Hoa Ky chinh la su lu ma nhdn hi?u 
hang hod"y^^ 

4.2. Cdc tieu chi xdc dinh hanh vi pha 
hang nhdn hieu 

Trong tCmg truong hgp cua pha bang 
nhan hiSu, toa an sS e6 nhimg thu nghi?m 
khac nhau de xae dinh e6 hay khong c6 hanh 
vi vi pham. 

- Doi voi pha loang do giam tinh phan 
biet cua nhan hieu (bluring) 

Dao lu^t Lanham cua Hoa Ky'"''* va Dao 
luat lien bang ve pha loang nhan hi^u d^u c6 
quy dinh ve cac dau hi?u c6 kha nang gay ra 
su pha loang bang cdeh lam giam tinh phan 
biet can cii tren cae quy dinh sau: 

Thu nhdt. miie dp tuong dong giua dau 
hieu xem xet va nhan hieu noi tiSng. Cac ylu 
t6 dugc danh gia c6 the la chii cai, chu so, hinh 
hoa, mau sac, am thanh, mui huong... hogc 
ket hop ciia chiing. Day la cac dau hieu dugc 
sii dung tren hang hoa, dich yu nham tgo su 
phan biet va chi ra nguon goc ciia san pham. 
Tuy tiing truang hgp, c6 the danh gia su 
tuang dong ciia cac yeu to chinh cau thanh 
nhan hieu hoSe dinh gia tong the nhan hieu. 

(11). INTA, Trademark Dilution (Intended for a non-
legal audience). 2017, https://www.inta.org/rrademark 
Basics/FactSheets/Pages/Trademiirk-Dilution, truy c^p 
15/7/2019. 
(12). Dik 43 (c) (2) D90 lu t̂ Lanham Hoa Ky nam 1946. 

(13). Phan Ngpc Tarn, Bao hp nhdn hi^u noi tieng 
theo phdp luat chdu Au va Hoa Ky, https://thegioi luat. 
vn/bai-viet-hoc-thuat/bao-ho-nhan-hieu-noi-tieng-theo-
phap-luat-chau-au-va-hoa-ky-5612/, truy c|p 01/7/2019. 
(14). Diau 43 (c) (2) (B) D90 li4t Lanham Hoa KJ 
nam 1946. 
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Thu hai, miic dp khac biet ciia nhan hieu 
noi tieng. De chiing minh hanh vi pha loang 
lam giam tinh phan biet cua nhan hieu noi tieng 
thi nhan hi?u d6 phai eo tinh dpc dao, khac 
biet so voi cac nhan hi?u khac trSn thi truing. 

Thu ba, mijc dp ma chu so hiiu nhan 
hieu noi tieng tham gia vao viec su dung 
nhan hieu do mot caph dang ke. Day la 
nhiing no lire, s\r dAu tu ciia chu sa hiiu nhan 
hieu cho chat lugng san pham va quang cao 
nham phat trien thi truong cho cac hang hoa, 
dich vu su dung nhan hieu. Ve miic dp su 
dung nhan hiSu khong chi do mot minh chu 
sa huu nhan hieu thuc hien ma con xet tai ca 
nhirng Hen ket hgp phap tii chu sa hihi vai 
cae chii the khac, nhu: nhugng quyen, lien 
doanh... Tieu chi thii ba c6 moi lien quan 
true tiep tai cac yeu to dugc de cap trong 
tieu chi thii tu v6 miic cong nhan ciia nhan 
hieu n6i tiing. Theo do, miic dp cong nhan 
cang rpng thi chiing to miic dau tu ciia chu 
so hiiu nhan hi?u cang nhieu.''^' 

Thu tu, miie dp cong nhSn ciia nhan hieu 
n6i tieng. Viec danh gia miic dp cong nhan 
ciia nhan hieu noi tieng se can cii vao thoi 
gian ma nhan hieu do dugc su dung thuang 
mai tren thi truong ciing nhu pham vi dia li 
cua quang cAo hay ban hang. Mpt so yeu t6 
khac Cling diing dh. danh gia viec sii dung 
nhan hieu la s6 lugng va kh6i lugng ciia 
hang hoa, dich vu ma chii sa hiiu cung cap. 

Thu nam, nguoi sur dung dau hieu c6 y 
dinh tao sir lien tuong vai nhan hieu noi 

tieng. 06 thi hiiu day la each xdc dinh yeu 
to loi eiia ben vi pham. Sg bi coi la e6 loi c6 
y, neu ben vi pham bilt day la nhan hieu 
noi tieng tren thi truong va thupc vl mpt 
chii so huu nh^t dinh nhung vSn c6 tinh su 
dung cac ddu hi^u tuong tu v6i nhan hieu 
n6i tiing do trong thuong mai, mac dii 
khong diing tren san pham canh tranh 
nhung van la hanh vi c6 loi. Trong Dao luSt 
Lanham cung quy dinh mpt so truong hgp 
su dung d4u hieu tuong tu ma khong bi coi 
la hanh vi pha loang nhu: su dung hgp U de 
so sanh giiia cac san pham; diing trong binh 
luan, cung cap tin tiic hay cac muc dich phi 
thuong mai...'"^'' 

Thu sau, su nham lan thuc te giiia dSu 
hieu xem xet va nhan hieu noi tieng. Trong 
quy dinh tai Dao luat lien bang cua Hoa Kj* 
ve pha loang nhan hieu nam 1995, su nham 
lan thuc te la ehiing cii bat bupe phai c6 de 
chiing minh cho su vi pham va la nguyen 
nhan gay thiet hai cho chu so huu nhan hieu 
noi tieng. Tuy nhien, trong Dao luat pha 
loang nhan hieu siia doi nam 2006, quy 
dinh nay da dugc thay the; theo do, khong 
bat bupe phai c6 bang chiing vl su nham 
lan cua khach hang hay c6 t6n that vl kinh 
te cua ben bi vi pham hay khong. Tren thuc 
te xet xii, cac ben duang su vln c6 the cung 
cap chiing cii ve "su nham lln", toa an se 
xem xet va danh gia ylu t6 nay trong moi 
tuong quan voi cac yeu to khac dugc quy 
dinh tai Dieu 43 (c) (2) Dao luat Lanham 
Hoa Ky nam 1946. 

(15). Pattishali, B. W, "The dilution rationale for 
trademark - trade identity protection, its progress and 
prospects", Northwestern University Law Review, vol 
5/1976, tr. 24. 

(16). Dieu 43 (c) (3) (A) D^o luat Lanham Hoa KJ 
nam 1946. 
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Phap luat Hoa Ky khong quy dinh thii 

^ quan trpng cua cac y lu t6 cung nhu 

hong bat bupe phai xem xet toan bp hay 

i6i han nhiing y lu to c in xem xet. Thong 

lucmg, toa an ap dung linh ho^t cac ylu 4:6 

ay tuy timg truang hgp d l chiing minh 

anh vi pha loang. Trong tranh chap v l pha 

3ang nhan hieu giiia tap doan Starbucks va 

ong ti Wolfe's Borough Coffee (kinh 

loanh duoi danh nghTa Black Bear) da th i 

lien ro luan diem nay.*-'^' 

Thanh lap tir nam 1971, Starbucks da 

that trien thanh mpt nha cung cap ca phe dac 

liet noi tieng, voi 8.700 dia diem ban le tren 

oan the gioi va doanh thu 5,3 ti do la (nam 

:004 - thoi diem xay ra hanh vi vi pham). 

rrong khi do. Black Bear chi la mpt cong ty 

iho, chii yeu kinh doanh va ban hat ca phe 

ang qua mang va mpt sieu thi ban le han chi 

r dia phuong. Nam 1997, Black Bear phat 

rien loai ca phe pha trgn c6 ten la 

Charbucks Blend", sau do c6 them san 

iham ca phe den rang mang ten "Mister 

;!harbucks" hay "Mr. Charbucks". Co the 

hay, hai cong ti nay kinh doanh khac ITnh 

'uc, mpt ben kinh doanh chuoi eira hieu ca 

ihe, con mot ben cung cap ca phe dong goi. 

"uy nhien, cong ti Starbucks cho rang Black 

Jear da Igi dung su noi tieng nhan hieu ciia 

linh. Khi yeu cau cham diit hanh vi vi pham 

hong dugc chap nhan, Starbucks da npp 

on ki^n Black Bear ra toa vi hanh vi pha 

Dang nhan hieu. Trai qua hai cap xet xir, 

uoi Cling toa phiie tham da lap luan: 

7). BAn Sn 588 F.3d 97 cua Hoa Ky (2d Cir. Dec. 
, 2009). 

Mot la yeu to tinh tuong tir ciia hai nhan 

hifu: Ttr "Charbucks" dat trong cum tir 

"Charbucks Blend" va "Mister Charbucks" 

thi tinh tuong tg giiia ddu hieu nay va 

Starbucks rat it. Trong khi do, theo quy djnh 

ciia phap luat nhan manh su tuong tu la mpt 

y lu t6 dac biet quan trpng khi chi ra rang c6 

hanh vi pha loang nhan hieu do lam giam 

tinh phan biet ciia nhan hieu hay khong. 

Hai Id yeu t6 sir nham lan thuc tl: 

Starbucks cho ring viec Black Bear thira 

nhan c6 tinh tao ra su lien tuang voi nhan 

hieu Starbucks la bang chiing ve su nham 

lan thuc te nhimg toa phiic thim lai khong 

dong y nhu vay. Theo toa an, day la hai vln 

de khac nhau. Starbucks ciing dua ra kit qua 

khao sat c6 30,5% s6 khach hang dugc hoi 

nham lan giua hai nhan hieu Starbucks va 

Charbucks nhung kit qua nay v ln con han 

che so vai mpt so tru6ng hgp khac, su nhSm 

lan CO the len tai 70 - 90%. Mat khac, trong 

qua trinh xet xii vu tranh chap, Quoc hgi da 

thong qua Dao luat pha loSng nhan hieu sira 

doi nam 2006, theo do, yeu to v l su nhJim 

lan thuc te khong anh huong true tiep den 

kha nang xay ra hanh vi pha loang. 

Mac dii bon yeu to gom tinh phan biet, 

miic do nhan dien, sir doc quyen sii dung 

nhan hieu cua Starbucks, su c6 tinh tao ra 

lien tuang cua Black Bear deu c6 Igi va 

diing ve phia Starbucks nhung theo toa an, 

yeu to ve su tucmg tu cua hai nhan hieu va 

su nham lan thuc te lai quan trpng hon va 

mang tinh quyet djnh. Doi voi hai yeu to 

nay, bang chiing Starbucks dua ra chua du 

thuyet phuc, chua du manh de Starbucks eo 

the yeu cau Black Bear cham diit sir dung 
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nhan hieu "Charbucks". Do do, toa tuyen b6 

giu nguyen phan quyet cua toa so tham va 

Black Bear thing kien. 

- D6i v6i s\r pha loang do lam hoen 6 

nhan hieu (tamishment) 

Dao luat Lanham khong quy dinh cac 

ylu t6 ch\ xem xet trong pha loang lam hoen 

6 nhan hteu nhu doi voi pha loang lam giam 

tinh phan bi?t. Thong thudng, hanh vi pha 

loang nhan hiSu loai nay de nhan ra do lien 

quan den vi phsun lam ton hai uy tin ciia 

nhan hieu noi tieng. 

Mpt vi du dien hinh v^ pha loang lam 

hoen 6 nhan hieu la tranh chap giua V Secret 

Catalogue, Inc. va Victor Moseley & Cathy 

Moseley (kinh doanh duoi ten Victor's Little 

Secret).''*' Tranh chap bat dau khi mpt khach 

hang cam thay bue tiic vi thay mpt dau hi?u 

tuang t\r vai Victoria's Secret ban san pham 

dii truy. Khach hang nay da viet thu gui 

Victoria's Secret canh bao ve viec nhan hieu 

ciia hp c6 thi bi thi?t h^i do hogt dpng kinh 

doMih cua Moseley. Victoria's Secret sau do 

khoi kien Moseley ve hanh vi pha loang 

nhan hi?u. Truac khi Dao lu^t sira doi ve pha 

loang nhan hi?u nam 2006 dugc thong qua, 

tranh chSp dugc dua ra toa xet xu nhieu lan 

va kit lu^n Victoria's Secret thua kien. 

Nam 2006, Dao luat siia doi ve pha 

loang nhan hieu da dugc Qu6c hoi Hoa Ky 

thong qua. Vi vay, vu viec nay dugc xet xir 

sa tham lai tai Toa an quan tay Kentucky 

nam 2008, dya tren cac van de sau: 

Nhan hieu Victoria's Secret la noi 

tiing. Can cii theo quy dinh eua phap luat 

(18). Ban ̂  558 F. 2d 734 Supp ciia Hoa K.^ nam 2008. 

Hoa Ky va xem xet s6 lieu cua Victoria's 

Secret vl doanh thu va ho^t dong ciia hSng, 

toa an ket luan: nhan hipu ciia Victoria's 

Secret la noi tieng. 

- Nhan hieu cita Victoria's Secret c6 tinh 

phan bi?t. Toa an da dua tren mgt kit qua 

tham dinh hgp phap, theo do: tii "secret" 

trong nhan hieu va hang hoa la do lot kh6ng 

CO ml i lien he nao ve tinh nang, cong dyng 

hay mo ta nen "Victoria's Secret" la nh3n 

hieu CO tinh phan biet cao. 

- Su tuong tu cua hai dau hieu. Toa an 

cho rang d iu hieu "Victor's Secret" va 

"Victoria's Secref kha tuong tu nhau. Mac 

du sau do Moseley da them chG "Little" vio 

giiia d l dau hieu tro thanh "Victor's Little 

Secret" nhung toa cho rang chii "Little" 

dugc ghi rat nho so v6i hai ehu: con lai. Nhu 

v^y, toa an cho ring dp tuong tu la rat 16n 

giiia hai dau hieu nay. 

- Moseley bi t dau sir dung nhan hieu 

sau khi nhan hieu cua Victoria's Secret tri 

nen noi tieng. Nhan hieu Victoria's Secret 

dugc dang ki vao nam 1981 trong khi 

Moseley ma ciia vao nam 1998. Khi d6, 

Victoria's Secret da c6 hon 750 cua h^ng v̂  

doanh thu hon 2 ti USD. 

- Viec sir dung nhan hieu ciia Moseley 

CO the lam hoen 6 nhan hieu. Toa an da dua 

tren loi khai eiia nhan chiing va tuyen b6 ciia 

Victoria's Secret cho ring ho xk edn trpng 

khi quang cao cho m^t hang d6 lot, trdnh thS 

hien hinh anh thien v l tinh due, ma phat 

trien hinh anh "ggi cam va vui tuai". Trong 

khi do, mat hang ma Moseley ban la nhGng 

san phlm di i truy. 
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Dyia tren tat ca cae ylu t l do, Toa an cho 
ang, viec Moseley sir dung nhan hieu 
Victor's Secret" hay "Victor's Little Secret" 
am hoen 6 nhan hieu "Victoria's Secret" va 
ho phep Victoria's Secret ap dung bien 
ihap ngan chan. 

5. Pha loang nhan hieu va thyc tien teii 
/i?t Nam 

Hien nay, trong he thong phap luat Viet 
•Ism khong c6 quy dinh cii the ve pha loang 
ihan hieu, tuy nhien mdt s6 quy dinh c6 lien 
juan van dugc the hi$n trong phap luat vl 
>ao hg nhan hieu. 

Tai phan dieu kien bao hp doi voi nhan 
lieu, Luat SHTT nam 2005 (sira dii, bl sung 
lam 2009) quy dinh mpt trong nhiing truong 
igp dau hieu khong c6 kha nang phan biet 
a: "Ddu hieu triing hoac tuang tu den muc 
^dy nhdm lan vai nhdn hieu dugc coi la noi 
ieng cua nguai khac dang ki cho hang hod, 
iich vu triing hoac tuang tu vai hang hod, 
iich vu mang nhan hieu noi tieng hoac dang 
a cho hang hod, dich vu khong tuang tu, 
leu viec su dung ddu hieu do cd the Idm anh 
ncang den khd ndng phdn bi$t cua nhan 
neu noi tieng hogc viec dang ki nhdn hieu 
ihdm Igi ditng uy tin cua nhdn hieu noi 
iing".''^^^ M^c du c6 nhiing npi dung tuong 
u voi quy dinh vl pha loang nhan hieu trong 
)hap luat Hoa Ky nhung thuc te quy dinh 
lay CO nhieu diem khac biet: 

Thu nhdt, ve vi tri cua cac dieu luat: Neu 
iha loang nhan hieu la cac quy dinh ro rang, 
rye tilp trong phap luat Hoa Ky thi trong 

phap luat Viet Nam npi dung nay chi la mgt 
phan lien quan den cac quy dinh ve dilu kien 
cip giSy chiing nhSn dang ki nhan hieu. 
Theo d6, mpt dau hieu se bi tii choi cap hoac 
cham diit hieu luc hoac huy hieu luc giSy 
chiing nhan dang ki nhSn hieu nlu khong 
dap ling dieu kien vl kha nang phan bipt, khi 
dau hieu trimg hoac tuong tu din miic gay 
nham lan vcri m6t nhan hieu noi tieng, ngay 
ca khi e6 six dung tren cac hang hoa, dich vu 
canh tranh hay khong. 

Thic hai, ve su nham lan cua nguoi tieu 
diing. Quy dinh cua phap luat Hoa Ky 
khong yeu cau c6 bang chiing ve su nham 
Ian ciia nguai tieu dung trong vi pham ve 
pha loang nhan hieu. Con theo Thong tu so 
01/2007/TT-BKHC ngay 14/02/2007 eiia Bp 
khoa hoc va cong nghe huong dan thi hanh 
Nghi dinh s6 103/2006/ND-CP ngay 22/9/2006 
ciia Chinh phu quy dinh chi tiet va huong 
dan thi hanh mpt s6 dilu ciia Lu t̂ so hiiu tri 
tue ve so huu cong nghiep ' (sau day gpi tat 
la Thong tu s6 01/2007/TT-BKHC) c6 neu 
chi tiet: "... viec sir dung ddu hi^u cd the 
lam cho ngu&i tieu dung lam tuang rang c6 
ton tai moi quan he giua hang hoa, dich vu 
mang ddu hieu do vai chu sa huu nhan hieu 
nSi tiing, cd khd ndng thuc te lam suy gidm 
khd ndng phdn biet cua nhdn hi^u noi tieng 
hogc ton hai den uy tin cua nhdn hieu noi 
tieng" Vai quy dinh nay, cac chu the can 
dua ra bing chiing ve su nham lan cita nguoi 
tieu diing. Danh gia nhu the nao ve miic dp 
nham ISn cua nguoi tieu dimg, hien nay phap 

19). Diem 1 khoSn 2 Di6u 74 LuSt SHTT nSm 2005 
siia doi, b6 sung nam 2009). 
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luat Vi?t Nam van chua c6 huong dan cu thi 

va trong thuc tien xet xu ciing chua dl cap. 

Thu ba, cac yeu to danh gia ve viec giam 

kha nang phan biet hoac t in hai din uy tin 

ciia nhan hieu noi tiSng. Npi dung nay, phap 

luat Viet Nam cung khong c6 huong dan cu 

the ve cac tieu chi danh gia thi nao la giam 

kha nang phan biet nhu trong phap luat Hoa 

Ky. Dilu nay gay ra nhiing kho khan nhat 

djnh trong qua trinh giai quylt tranh chap c6 

lien quan tren thuc te. 

Thic tu, quy dinh ve nhan hieu noi tieng. 

Khoan 20 Dilu 4 Luat SHTT nam 2005 quy 

dinh: "Nhdn hieu noi tieng la nhan hieu 

duac nguai tieu diing biet den rong rai tren 

tjdn lanh tho Viet Nam". Tuy nhien, "Mot 

nhan hieu Id noi tieng phdi cd dH cdc tieu chi 

hay chi thod man mot tieu chi do lugt quy 

dinh. Ap dung tieu chi ddnh gia a phgm vi 

ndo"^ * chua dugc lam ro. Tuy nhien, quy 

dinh nay tuang tu vai quy dinh nhan hieu 

noi tieng a Hoa Ky o cho xem su noi tieng la 

d i i voi nguai tieu dimg tren lanh tho Vi?t 

Nam va khong e6ng nhan su noi tieng o thi 

truong ngach, a mpt nganh cong nghiep hay 

mpt khu vuc cii the. Luat SHTT dua ra cac 

tieu chi dugc xem xet khi danh gia nhan hieu 

nl i tieng tai Dieu 75 nhu sau: 

"}. So licgng nguai tieu dung lien quan 

da biet den nhdn hi^u thong qua viec mua 

bdn, su dung hang hod, dich vu mang nhdn 

hieu hogc thong qua qudng cao. 

2. Phgm vi lanh tho md hang hod, dich 

vu mang nhan hieu da dugc lieu hanh. 

3. Doanh so tie vi$c ban hang hod hogc 

cung cap dich vu mang nhdn hieu hogc s6 

lugng hdng hod da dugc bdn ra, lugng dich 

vu da dugc cung cap. 

4. Thdi gian sie dung liin tue nhdn hi$u. 

5. Uy tin rong rai cua hdng hod. dich vj/ 

mang nhdn hi^u. 

6. So lugng quoc gia bao ho nhdn hieu. 

7. So lugng quoc gia cong nhan nhan 

hieu Id noi tieng 

8 Gid chuyen nhugng, gia chuyen giao 

quyen su dung, gid tri gop von ddu tu cm 

nhdn hieu". 

Co the thay, tieu chi danh gia nhan hi?u 

noi tieng cua Viet Nam m6 r6ng hon, liet k6 

nhieu yeu to hem so voi quy dinh ciia Hoa 

Ky, ching han nhu: so lugng quoc gia bao 

hp nhan hieu, so lugng quoc gia cong nhan 

la nhan hieu noi tieng, gia chuyen nhugng... 

Tuy nhien, phap luat Vidt Nam ciing khong 

CO quy djnh nao huong dan cu the vl cac tieu 

chi nay, gay mOt so kho khan cho qua trinh 

giai quyet tranh chap nhu vi du sau day.'^' 

Cong ti Marvel Characters dugc t h ^ 

lap nam 1998 tai Hoa Ky va la mpt cong ti 

trong ITnh vuc giai tri. Cong ti so hiiu nhieu 

nhan vat truyen tranh va nhan vat truyfin 

hinh, trong do c6 X-men la tap hgp nhOng 

nhan vat dot biln gen c6 nhiing kha nang 

dac biet. Nhan hieu "X-men" dugc Marvel 

dang ki bao hp tai 51 qu6c gia bao gim Vi?t 

Nam. Tai Viet Nam, nhan hieu "X-men" ciia 

(21). Pham Cong Bay, "Mot so vdn "de ve thyc tiln 
I3p phap Vi?t Nam \h Hin Quoc trong ITnh virc nhan 
hieu", Tap chi toa an nhdn dan, so 9/2014, tr. 36. 

(22). BO khoa hpc vh cong nghd, 2013, Ap dung lu9' 
SHTT va canh tranh trong vi^c giai quyet vu vi?c /(li 
toa an, https://www.most.gov,vn/thanhtra/Pages/Chi 
TietTin.aspx?groupiD=4&IDNews=242&tieude=csdl 
.aspx, truy cSp 28/7/2019. 
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Marvel dang ki cho cdc sSn ph3m thupc 
ih6m09,16,25va28. 

Nam 2006, C6ng ti Marvel Characters, 
nc da th6ng qua dgj dipn npp don len C\ic 
io huu tri tue de nghi huy bo hi?u l\rc v5n 
3ang bao hg doi voi nh3n hieu "X-men" cho 
san pham xd bong vd siia tim (nhom 3) ciia 
Cong ti TNHH hang gia dyng quoc tl viA li 
io nhan hiSu nay trimg vdi nhan hi^u "X-
men" cua Marvel va C6ng ti TNHH hang gia 
dung qu6c te Igi dung su noi tiing cua nhan 
hieu "X-men" cua Marvel, gay nhim lan cho 
nguoi tieu dimg. Yeu cau nay cua Marvel da 
bi Cue SHTT tir ch6i, sau d6 Marvel da gui 
don khoi kien len toa an. 

Toa an da phan tich mgt so luan diem 
chuih sau: 1) Marvel chua d5ng ki nhSn hipu 
"X-men" cho hang hoa thu6c nh6m 3 t^i 
Hoa Ky va Viet Nam; 2) Ve 5" nghTa, hinh 
anh nhan hieu "X-men*' cua Marvel la nhiing 
di nhan c6 kha nang dac bi$t, con ciia Cong 
ti TNHH Hang gia dung qu6c tl chi "dan 
ong dich thuc"; 3) Nhan hi$u "X-men" dugc 
Cong ti TNHH Hang gia dung quic tl dang 
ki tai Viet Nam tru6c so voi Marvel; 4) Tuy 
gilng vl each phat dm nhung. hinh anh va 
kilu chii eiia hai nhan hieu la khac nhau; 5) 
Chiing cii ma Marvel cung cip khong dii 
chiing minh la nhan hieu noi tiing. Do d6, 
Toa da bac don kien cua Marvel. 

Co thi thay, quy dinh cua Hoa Ky va 
Viet Nam khac nhau vl tieu chi danh gia 
nhan hieu nil tieng, mac dii nhan hi^u "X-
men" nli tieng tai Hoa Ky nhung tai Viet 
Nam lai khong dugc cong nhan. Chinh vi 
v^y, khi Toa an xem xet v\i an vdn d\ra theo 
quy dinh vl vi pham nhan hieu thong thuong 

t?ii Thdng ta so 01/2007/TT-BKHCN:*^ '̂ hai 
hang hoa, dich vu bi coi la taong tii khi taong 
t\r nhau ve ban chat, chiic nang, muc dich su 
dung, kenh phan phoi. Trong khi hang hoa, 
dich v\i cua Cong ti Marvel va C6ng ti TNHH 
hang gia dung quoc te sii dung dau hieu 
dang tranh chap khong cung loai. 

Mgt tranh chap khac lien quan den hanh 
vi pha loang lam hoen o nhan hieu. Tai Viet 
Nam, nguoi tieu dung ttr lau von da quen 
thupc vai d6ng san pham Milo, mpt loai do 
uong huong vi tir ca cao cua cong ti Nestle 
(Malaysia). Day la tap doan san xuat thuc 
pham va dinh duang hang dau the gidi, dugc 
thanh l̂ p tir nam 1912, din nay Nestle da va 
dang san xuat san pham tai 8 nha may Ion va 
miic doanh ihu len t6i 71 ti USD mSi 
nSm. Tap dodn nay da thanh lap Cong ti 
TNHH Nestle Viet Nam va kinh doanh tai 
Viet Nam tit nam 1993. Vao nam 2010, 
Cong ti Minh Long, san xuat phan bon c6 
dia chi tai Ha Npi da tiln hanh dang ki nhan 
hieu "MILO" cho san pham cua minh thupc 
nhom 5 (phan bon cay trong). Biet dugc 
thong tin nay, cong ti Nestle Viet Nam da 
giii van ban len Cue SHTT phan doi viec cap 
giay chiing nhan dang ki nhan hieu cho 
Minh Long voi lap luan cho rang viec nay c6 
kha nang gay nham lan cho nguoi tieu dimg 
vl nguin glc xuat xii ciia san pham va lam 
anh huong din kha nang phan biet ciia nhan 
hieu MILO - v6n la nhan hieu nli tieng va 
dugc nguai tieu dimg biet den rpng rai voi 
danh nghia la san pham thgc phlm va dl 

(23). Dilm 39.9 (b) Tliong tu s6 01/2007/TT-BKHCN. 
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uong dinh duong. Ngoai ra, viec xult hien 
them san pham phan bon MILO se gay cam 
gidc phan cam, tham chi c6 the gay nham lan 
tai hai cho m0t trong nhiing nhom khach 
hang muc tieu cua Nestle 6 day la dii tupng 
tre em. Dieu nay ve eo ban se anh huong din 
quyen va Igi ich hgp phdp cua khong chi 
Nestle ma con toi nguai tieu diing Viet Nam. 
Nam 2011, Cyc SHTT da ra quylt dinh huy 
bo hieu luc cua van bang bao hp da cap cho 
cong ti Minh Long.*̂ *̂ 

Nhu vay, "tieu chi can bdn cua mot nhdn 
hieu noi tieng Id nhan hieu do dugc biet den 
rong rai tren thi truang vd phgm vi lanh tho 
dp dung tieu chi ddnh gid la thi truang nai 
nhdn hi^u dugc xin dang ki". Mac du 
phap luat Vi^t Nam khong c6 quy dinh ve 
hanh vi pha loang nhan hieu nhung neu ben 
c6 quyen Igi bi vi pham dua ra nhiing bang 
chiing ve su noi tieng cua nhan hieu va 
nhung lap lu^n ve nhung ton that c6 the xay 
ra thi van c6 thS dugc eo quan c6 thdm 
quyen xem xet va bao ve Igi ich. 

6. Mgt so de xuat nham hoan thien 
phdp luat Vi^t Nam ve pha loang nhan hî u 

Tren ca sa phan tich eac quy dinh cua 
Hoa Ky ve hanh vi pha loang nhan hieu, c6 
thi thdy cac quy dinh cua Hoa Ky tuong doi 
diy dii va thuc tien xet xir da ho trg, bo sung 
cho quy dinh cua phdp luat rat nhieu. Tuy 

(24). FIRM, B. 1. L, Dimg di nhan hiqu cua hgn b\ lu 
ma. https://bancavip.com/blogs/tin-tuc-nioi/dung-de-
nhan-hieu-cua-ban-bi-lu-mo, truy cap 28/7/2019. 
(25). Nguyen Hai An, Duong Anh Son, "Thuc tien ip 
dyng ph4p iu t̂ v'h hinh vi x3m p h ^ quy^n d6i voi 
nhan hi$u qua mgt s6 vy tranh chap". Tap chi khoa hgc 
phdp li. $6 05/2017, a. 14. 

nhien, khi xem xet, hgc hoi kinh nghipm ciia 
Hoa Ky khong the dua het cac quy dinh nay 
vao phap luat Vipt Nam vi giiia hai quoc gia 
van con nhieu dilm khac biet ve h? thing 
chinh tri, phdp luat vd tinh hinh kinh tl xS 
hoi. Ben c^nh d6, hipn nay tren the gioi, ĥ  
thong ciia nhieu quoc gia ciing khong c6 quy 
dinh ve pha loang nhan hieu. Do do, truac 
mat, chua can thiet phai bo sung quy dinh vl 
pha loang nhan hieu trong quy djnh phap 
luat Viet Nam hien hanh ma nen siia doi, bl' 
sung mpt so quy dinh c6 li6n quan nham bao 
vd quyen Igi hgp phap cho cac chu so hiiu 
nhan hieu noi tieng. 

Thu nhdt, ve tieu ehi xae dinh nhan hi?u 
noi tieng 

- Lam ro mpt so tieu chi danh gia nhSn 
hieu noi tieng. 

Ve tieu chi "so lugng nguoi tieu dung 
lien quan da biet din nhan hieu",'̂ ^* phdp 
luat Viet Nam ciing c6 quy dinh taong dong 
Cong uoc Paris,* ̂ •'* dugc hiiu theo nghia 
rpng la bp phan cong chiing c6 lien quan den 
hang hoa, djch vu, bao gom: nhiing ngu5i 
true tilp sir dung san phdm va nhiing nguoi 
biet den san phdm thong qua cdc boat dpng 
quang cao. Tuy nhien, can c6 quy djnh lam 
ro tieu chi nay. Neu bing chiing Id khdo sat 
thi phai khdo sdt nhu thi ndo? khao sat bao 
nhieu nguoi hay don vj khdo sdt phai ddp 
ling dieu kien gi?... 

- Can loai bo nhiing quy dinh chua hpp li 
Loai bo tieu chi "so lugng quoc gia bao 

(26). poan 1 Dieu 75 Luat SHTT nSm 2005 (siia 
doi, b6 sung nSm 2009) 
(27). Diiu 6bis Cong u6c Paris vk sa httu c6ng 
nghiep nam 1967. 
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iip nhdn hipu" theo quy dinh tai khoan 6 
Dilu 75 Luat SHTT nSm 2005. Theo quy djnh 
tai Dilu 6bis Cong u6c Paris, Dilu 16.2 cua 
Hi?p dinh TRIPS Hi?p djnh TRIPS ciing 
nhu cua hiu het cdc nuoc tren the giai (trong 
do CO Hoa Ky va Viet Nam), mpt nhdn hieu 
nli tiing khong cdn thilt phai thuc hien thu 
tue ddng ki bao hp tai cdc quIc gia vdn 
duang nhien dugc bdo hp. Vi vay, tieu chi 
ddnh gia nhdn hipu noi tieng dua tren "s6 
lugng quoc gia bdo hp nhdn hieu" la khong 
can thiet va gay mau thuan giua cdc dieu 
luat. Mat khac, viec xdc dinh so lugng can 
thiet cac quoc gia bao hp nhan hi?u ciing la 
mpt con s6 kho dinh lugng. 

Loai bo tieu ehi "so lugng quoc gia cong 
nhan nhan hieu la nli tiing" theo quy dinh 
tai khoan 7 Dilu 75 Luat SHTT nam 2005. 
Theo quy dinh tai khoan 20 Dilu 4 Lu$t 
SHTT nam 2005: Nhan hieu nli tiing dugc 
nguoi tieu diing bilt den rpng rai tren toan 
Idnh tho Viet Nam. Do do, tieu chi nay 
duang nhu khong cdn thilt. Hon nua, ylu t l 
ndy se gdy ra kho khan cho viec bao ve 
quyen Igi ciia cdc doanh nghiep trong nuoc 
CO nhan hieu dd dat dugc su nli tiing tai thi 
truong noi dia nhung chua c6 nhieu eo hoi 
mo rpng boat dong ra nuoc ngoai (nhu nhan 
hieu Vinamilk cua T6ng cong ti siia Vipt 
Nam...), trong khi lai tao ra Igi thi dpc 
quyin cho cdc doanh nghiep Ion cua nuac 
ngoai tai thj tru6ng Vipt Nam. 

Thu hai, vl dilu kipn bdo hg vl khd nang 
phan bipt cCia nhan hipu 

Tai Vipt Nam, mpt iMn hieu muln dugc 
phdp luat bdo hp thi can thilt phai dugc cip 

van bang bdo hg (trir khi nhdn hieu d6 la 
nhan hieu noi tieng). Trong giai doan trude 
mit, phap li4t Viet Nam khong can thiet 
phai bo sung quy dinh ve pha loang nhan 
hieu ma c6 the ngan chdn hanh vi nay theo 
quy dinh tai Dilu 74 Luat SHTT. Theo do, 
nhiing dau hieu trimg ho^c tuong tu vai 
nhan hieu noi tieng se duong nhien bj tir 
choi dang ki bao hp. 

Tuy nhiSn, ciing can phdi siia doi npi 
dung quy dinh tai Thong ta so 01/2007/TT-
BKHCN. Theo do, khong can thilt phdi 
cung cap bang chiing c6 "su lam tuang cua 
nguai tieu dung rang c6 ton tai moi quan he 
giiea hdng hod, dich vu mang ddu hi^u do 
v&i chu sa hihi nhan hi4u noi tieng" } ' Chi 
cin chiing minh c6 su tuong dong giiia dau 
hieu dang xem xet va nhan hipu nli tiing vl 
edu tnic, npi dung, y nghTa, hinh thiic the 
hien, su phien am, bode dich nghia Id da cau 
thanh hanh vi vi ph^m; ngay cd khi hdng hod 
hodc dich v\i mang dau hipu khong ciing 
loai.»'l<5»' 

Cung cin c6 quy djnh dau hieu taong ty 
lam gidm tinh phan biet vd toii hai den uy tin 
cua nhan hipu noi tieng s6 bi coi la hdnh vi 
vi pham nlu su dung sau thai diem nhan 
hieu dugc cong nhan la noi tieng, giong nhu 
quy dinh tai Dao luat Lanham ciia Hoa 
Ky.*̂ '̂  Day Id npi dung tuong dii hgp li, can 
bdng Igi ich giiia cdc ben lien quan./. 

(28). Digm 39.11 (iv) Th6ng tu s6 01/2007/Tr-BKHCN, 
(29). Di6m 39.8 Thong tu s6 01/2007/TT-BKHCN. 
(30). Khuy^n nghj chung cua WIPO ve nhln hi|u 
nil tiing. 
(31). DiSu 45 (c) (1) - D^o lu§t Lanham cua Hoa K.^ ve 
bao hp nh^ hi^u. 
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