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Cho dSn nay v in c6 nhiing tranh lu$n vh Tuy nhien, nSu diing ngoai ho5c cham chan 

viec tham gia dam phan va ki kk cac vdi xu the nay, cac nuac se phai chiu su phan 

hi?p dinh thuong mai tu do (Free trade biet ddi xii khi^n nhiing thi manh ngi dia kho 

agreement - FTA) bdi nhiing lo ngai lien quan phat buy a cac thi tnrcmg ben ngoai cung nhu 

ddn "svr thinh vuong lau d^i cua ddt nuac"/^* h?n chl ca hOi dugc tiep cgn v6i nhiing san 

pham thucmg m^i con thieu ma san xuat npi 

Khoa lu|t, D?i h9C qu6c gia Ha Ngi dia khong th^ dap ling. Do do, viec tham gia 
E-mail: anhduc@vnu.edu.vn ^ ^^^ (.^j, p-j-^ 1̂  xu huong chung cua tat ca 
— — — , vav wuw i i i i jn i»u i.i-v...^ ™.^-o — 

n't Nehien c(ru n^y duac thuc hifin trong knu6n kho , , , x- ^ L i- i. *„- ' +1. ' 
dJ tii khoa hpc cap CO s4: "HqSn thi$n phdp luat ve i-oi. 4uu^ B'o e 
quyk lap hOi, hOi hpp ciia nguM lao dpng trong thuan thuong mai toan cau nhu hien nay. 
di^u kifn th\rc thi c^c hi^p dinh thuong m î t\r do 6 _ 
Vi?t Nam", Khoa Iu4t, D?i hoc qu6c gia m Npi, parliament/Parliamentary_Depannients/Parliamentaiy_ 

(2). Eugenia Karanikolas, Ctirrent negoltatlons on Libniiy/pubs/BiiefiiigBook44p/Fr^TradeAgtBements, 
Free Trade Agreements, ]a\lpJI'mr^.^it.gO'l.!i\JA\xmi_ tray c4p 29/11/2019. 
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Doi voi Viet Nam, Uy ban chau Au da ra 
p h ^ quyet ddi voi FTA giila Viet Nam va 
Lien minh chau Au (EU), khuyin cao cac 
qu6c gia thanh vien EU khi thuc hien dam 
phan khong chi nham quan tarn dSn bao dam 
cac quyen con ngudi ciia kh6i nay ma con 
nham "thiic day xa hem nua nhihig diSu kien 
iMn quyen a cac qu6c gia d6i tac"/'** 

Trong pham vi bai viet nay, quyen tir do 
lap hoi (hiep hpi), h6i hop cua nguoi lao 
dong dirge xem xet nhu n6i dung quan 
trpng can som dugc quan tam bai cac co 
quan nhi nu6c trong b6i canh nhiing quan 
he lao dgng hien tai (chinh thurc va ca phi 
chinh thuc) dang khien cho phan Ian nguoi 
lao d6ng, dac bi^t la lao dong ngoai nha 
nuac, dac bi?t ban la lao dong thugc khoi 
phi chinh thiic tr6 nen bi ph\i thugc qud Ian 
vao cac doanh nghiep, trong khi vai tro cua 
nha nude ciing nhu to churc cong doan quoc 
gia con qud ban che. Giai phap c6 y nghia 
b£n viing la trao cho nguofi lao dgng them 
cac ca che de ho tu minh tao ra rapt loai 
quy6n nang doi trong vai cac ben con lai 
nhu doanh nghiep hay nha nuac. 

1. Van dl quy^n tu* do lap h$i, hgi h9p 
cua ngiroi lao d$ng trong cac hi^p dinh 
thirong m^i tir do 

Nhin chung, cac FTA moi d6u c6 xu 
huong yeu clu tdt ca cac nuac tham gia phai 
thong qua va duy tri cac quySn dugc neu 
trong Tuyen b6 nSm 1998 ciia T6 chiic lao 
d§ng qu6c te (ILO) trong phap luat, thS che 
va thong le cua qu6c gia do. Cac quyen nay 

dugc quy dinh trong 8 cong uac ca ban cua 
ILO, voi nSn tang la: tu do lien kSt vd quyk 
thuomg lugng tg-p th^ (Cong uoc ILO so 87 
va 98); loai bo tat ca cac hinh thuc lao d6ng 
cu5ng buc hoSc bat bugc (Cong u6c ILO s6 
29 va 105); xoa bo lao dong tre em (C6ng 
u6c ILO s6 138 va 182); xoa bo phan biet 
doi xii trong viec lam va nghe nghiep (Cong 
uocILOsdlOOvalll).'"* 

Cho d6n nay, hau nhu c6 rat it nghiSn 
cuu true tiep ban ve van de quyen tu do l̂ p 
hoi, hgi hgp cua nguoi lao dgng trong cac 
FTA ma chii yeu ban chung ve cac tieu 
chuSn lao dgng, each thuc bao dam hoac 
nang cao kha nang bao dam cac quy dinh ve 
quyen cua nguoi lao dgng trong cac FTA. 

Cau hoi d t̂ ra a day, dau la nguyen nhan 
din t6i vi?c long ghep cac tieu chudn lao 
dgng vao cac FTA va trong cac tieu chuan 
do, su CO mat cua quyen tu do lap hoi, hoi 
hop CO y nghTa gi? Neu chi dua tren lap luan 
ring do la nhung quyen con nguoi co ban 
trong ITnh vuc lao dgng-viec lam thi c6 thS 
dugc chap nhan ve mat khoa hgc phap li 
hay khong? Tai sao rihiing lien k t̂ hinh 
thanh ban dau giiia thuong mai v6i quyen 
con nguoi khong bat nguon tir cac tieu 
chuan khac ve quyen con nguoi nhu quyen 
ve giao due, ve bau cir, ve luong thuc, cu 
tru, quyen song, t\r do va an toan ca nhan, 
tin ngu5ng, ton giao?... 

Da CO mot so nha nghien ciiu co gang 
tim ra m6i lien he nay nhu Christian Barry 

(3). EU Commission, Decision in case 1409/2014/MHZ, 
doan 10. https://www.ombudsman.europa.eu/en/ 
decision/en/64308, truy c§p 29/11/2019. 

(4). ILO, Du an Thuc day qua tr'mh Vi^t Nam xem xet 
gia nhgp va thuc hi$n cac Cong udc (NIRF/EU), 
https://www.ilo.org/hanoi/Whatwedo/Projects/WCM 
S_636637/lang--vl/index.htm, truy cap 29/11/2019. 
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va Sanjay G. Reddy trong c6ng b6 nSm 2006 
d\ra tren y tudng chinh rSng h$ thfing thuong 
m^i qufic Xh dugc thilt ke dl giiip nang cao 
cac tieu chuan lao dgng va qua do giiip cdc 
quoc gia ngheo tu co th6 t^o dugc su thinh 
vugng nh6 vi$c tiep c ^ cac thi tnicmg tieu 
thu thong qua cac ca che hgp tic song phuong 
hoac da phuong.̂ '̂ Li giai nay nghe c6 \h 
hgp li nhtmg khi quay tr6 lai v6i noi ma m6i 
lien he nay dugc khoi xuong thi lai thiy su 
bat hgp li. Neu nhu li do tren la dung thi le 
ra viec kh6i xuong m6i lien he giua thuong 
mai quoc te viA cac tieu chuan ve lao dgng 
noi chung phai tCr cac quoc gia co nSn kinh 
te kem phat trien. Tuy nhien, noi xuAt phat 
cua y tucmg nay la nhiing qu6c gia co n^n 
kinh te tu ban hung manh. Phai chang hg sin 
sang chia se thi truing nOi dia cho cac qu6c 
gia ben ngoai thong qua viec thiic day cAc 
tieu chuan lao dgng? Du6ng nhu cau tra I6i la 
khong, ma hg muon thong qua do 6k tim 
kiem nhiing thi truing moi. Ngay sau nghien 
cihi cua Christian Barry va Sanjay G. Reddy 
dugc cong bo, Risa L. Lieberwitz da dua ra 
li giai thuyet phuc hon ve moi lien he giua 
thuong m^i quoc tl vol cdc tieu chuan lao 
dgng. Theo d6, neu nhu trong suot the ki XIX 
va dSn giua the ki XX, khi ma cac cu6ng 
quoc tu ban van co the mo r6ng thi truong 
cua hg cung nhu thu lugm cac nguon luc tir 
nhi^u khu v\rc khac nhau tren the gioi bang 
viec chiem dong true tiep thi s\r sup do cua 

he th6ng chilm dong th\rc dan dS bugc hg 
phai tim ki^m nhimg phuong thuc thay thi 
bat diu tu niia sau thS ki XX dudi chieu bai 
hgp tac kinh tl th6ng qua cac tap doan xuyen 
qu6c gia (Transnational corporations - TNCs). 
Nhiing dinh che quoc Xh nhu ngan hang qu6c 
xk, (World Bank - WB), Quy ti^n t? qu6c xk 
(International Monetary Fund IMF), T6 
chiic thuong mai th6 gi<H (World Trade 
Organization - WTO) chinh la bien phap 
giiip thuc day su ma rgng ciia cac TNCs 
thong qua cac khoan vay co diSu ki$n hoac 
nhiing uu dSi ve thuong mai d6 cac quoc gia 
kem phat trien co th^ thuc hi^n "tu do hoa" 
kinh te bang nhung chinh sach nhu tu nhan 
hoa cac d}ch vu cong hay bao ve cac tai san 
tri tu?.*** Liic nay, cac hi^p dinh thuong mai 
song phuong, da phuong, khu vuc dugc thiSt 
l|ip nham d9 bo hang rao thue quan ciing nhu 
nhung rao can thuong mai khac. Day c6 the 
coi nhu cugc canh tranh khoc liet giiia khong 
chi cac qu6c gia can thu hiit v6n dau tu ma 
cung chinh la cugc canh tranh giiia cac tap 
doan tu ban luon co nhu cau mo rgng thi 
truong. Risa L. Lieberwitz cho rang, neu nhu 
khong c6 sir long ghep cac dieu kien ve tieu 
chuan lao d6ng vao cac hi?p dinh thuong 
m?i, cuoc m6 rgng tim kilm nguon lao dgng 
gia re va doi dao se cur the tiep dien nhSm dat 
dugc Igi nhuan cao hon cung voi sy: kiem 
soat manh me hon d6i vdi cac ngu6n luc lao 
dgng va ngu6n ly:c tu nhien.̂ *̂ Vi?c thiic day 

(5). Christian Barry v^ Sanjay G. Reddy, International 
Trade and Labor Standards: A Proposal for Linkage, 
Nxb. D?i hoc Columbia, 2006, https://cup.columbia. 
edu/book/intemational-trade-and-labor-standards/978 
0231140485, truy c§p 29/11/2019. 

(6). Risa L. Lieberwitz, "Linking Trade and Labor 
Standards: Prioritizing the Right of Association", 
Cornell International Law Journal, T. 39: S. 3, bii 7, 
2006, tr. 645. 
(7). Risa L. Lieberwitz, tldd, tr. 646. 
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cac aieu kien lam vi|c ciia nguoi lao d&ng 
khong chi giiip han ch6 cugc dua tim kiSm 
cac thi truong lao dgng gia re ma con giiip 
chinh cac tap doan tu ban bao ve nguon luc 
ciia hg do ban che dugc dong di cu ciia lao 
dgng tu noi co thu nhĝ p thdp d6n noi co thu 
nhap cao, tir noi co dieu kien lam viec, tieu 
chuan lao dgng thap den nhiing noi co dilu 
kien, tieu chuan lao dgng t6t hon. 

d chieu ngugc lai, chinh cac qu6c gia 
tiep nhan von, dau tu tu cac quoc gia phat 
trien hay cac t^p doan tu ban cung co nhu 
cau thiic day, nang cao cac dieu kien, tieu 
chuan lao dgng. Mot mat, vi^c nay se giiip 
cac quoc gia giG dugc Igi the \h ngu6n l\rc 
lao dgng, tham chi nham thu hiit them nguon 
nhan luc co chat lugng tCf cac quoc gia khac 
c6 dieu kien lam viec kem hon; co co hgi 
tham nhap vao thj truong cua doi tac phat 
trien von da doi hoi cac dieu kien cao ve chat 
lugng hang hoa va tieu chuan lao dgng,... 
Mat khac, day ciing c6 the la chu y nham 
chuydn dich trach nhiem bao dam cac quyen 
Igi cua nguoi lao dgng noi chung tir mot 
dang nghIa vy cua nha nude, trong vi^c can 
bang quyen Igi gitta mot ben la cac doanh 
nghi?p voi ben kia la nguoi lao dgng, "dat 
vao tay" cac doanh nghiep - chii the nhan 
dugc Igi ich true tilp va nhiSu nhit do vi?c 
khai thac lao dgng. DiSu nay co thi giiip giai 
thich vi sao cac quy dinh phap li ve nang cao 
tieu chuln lao dgng dugc ciing c6 kha 
thuong xuyen nhung viec thiet lap va duy tri 
cac CO chS bao dam thuc thi con rat han che 
tren ph?m vi toan cau. 

Nhu vay, co thS thay ro, nhu cau hai 
chieu nhu tren cung voi dien bien toan ciu 

ve su gia tang cac moi quan tam doi voi cac 
quyIn con ngu&i n6i chung chinh la co so 
cho su ra doi ciia cac cong uoc ve lao dgng 
ciing nhu xu hu6ng 16ng ghep cac yeu cau tir 
nhung cong uoc do vao cac hiep djnh thuong 
mai nhu hien nay. Tuy nhien, viec doi h6i 
nang cao cac dieu ki^n lao dgng chua phai 1̂  
giai phap triet de nham dat dugc muc tieu 
kiem che su mo rOng cua gioi tu ban, cung 
d6ng thai gap kho khSn tr§n thirc te do thilu 
cac CO chS thuc thi, giam sat can thiet. Boi 
le, ngay ca khi didu kien, tieu chuan lao 
dgng a cac nuoc kem phat tri6n dugc nang 
cao thi van kho duoi kip tien trinh tuong tu 6 
cac quoc gia phat trien hon nhu a Hoa Ky 
hay khu vuc chau Au. Hon nua, gioi tu ban 
ciing nhan thiic dugc rat ro rang neu hp 
buong long de qua trinh nay dien ra thi den 
thoi diem ngan han nao do, hg se bi c ^ kiet 
nguon lao dgng gia re. Do do, khi khoang 
each giiia hai khoi phat trien va kem pĥ t 
trien (it nhat ve cac tieu chuan lao dgng, 
ngoai ra con rat nhieu yeu to khac) dugc thu 
hep den miic do nao do, chu ki v$n dgng cua 
cac dong von tu ban lai tiep tyc chuyen doi 
de lap l£ii quy lu$t trudc do. 6 day khong thi 
bo qua su cau ket, ho trg lln nhau cua gioi tu 
ban a cac quoc gia tren pham vi toan cau ma 
nhu Chu tich Ho Chi Minh da khing dinh 
"Tu ban khong co t6 qu6c".* '̂ Do co le chinh 
la li do khiln vai tr6 cua WTO dan tro nen 
mo nhat trong tien trinh phat tri^n cua 

(8). Nguyin Ai Qu6c, Duang Kach M^nh, PhSn Kich 
m?nh PhSp, http://www.bqlIang.gov.vn/chu-tich-ho-
chi-minh/tac-phani/982-tac-ph-m-du-ng-kach-m-nh-
c-a-ch-t-ch-h-chi-minh.html?showall=&start=l, truy 
cap 29/11/2019. 
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thuong mai qu6c xk nhiing nam gin day. Do 
miic dg "tir do hoa" noi chung, bao g6m cac 
quy dinh vS tieu chuin lao dgng trong khuon 
kh6 WTO dat den miic bao hoa thi cac dong 
tu ban CO xu huong diSu chinh Sk khu biet 
hoa, tiep tyc phan tach thong qua thiic dAy 
cac hiSp dinh thucmg m^ song phuong va 
khu virc thay vi cac hiep dinh da phuong 
trong khuon kh6 cua WTO. 

Voi thuc tl do, tac gia d^ng tinh voi 
quan diem cua Risa L. Lieberwitz rang 
quy^n tu do hiep hoi la chia khoa giiip cac 
qu6c gia b6 sung cho su thiiu hut ciia cac ca 
che bao dam thuc thi cac tieu chuin, dilu 
ki^n lao dgng trong xa hgi ti^n b6. 

V£ ngan h£ui, quyen tu do hi?p hgi, hgi 
hgp cua nguoi lao dgng se giiip nguoi lao 
dgng t\r bao vS hg truoc nguy co l̂ un d\mg tir 
phia cac doanh nghiep, chu su dung lao 
dgng. Hon the niia, quyen nay cung giiip 
nguoi lao dgng co cong cu can tro su mdc 
ndi giiia cac doanh nghiep voi chinh quyen 
thong qua cac Igi ich kinh te. Xet vS dai han, 
cac lien ket cua gioi cong nhan se giiip qua 
trinh can bang Igi ich giiia doanh nghiep voi 
ngu6i lao dgng dat dugc thuan Igi trong khi 
nha nuac kh6ng can phai su dyng den cac 
cong cu cuong che hay phai chiu phu thugc 
vao thien chi cua cac doanh nghiep. Giai 
phap nay co tinh kha thi hon va ben vimg 
hem nhi6u so voi cac giai phap khac, tham 
chi hieu qua han so voi phuong thiic each 
mang v6 san cue doan da tung xuat hien 
trong qua khii v6n qua de cao muc tieu xoa 
bo ch6 dg tu san (khac vai chS d6 tu huu, 
can d^c biet chii trgng dd phan biet) khiSn 
cho nhiing nguoi lam chii sau each mang tra 

nen liing tiing truac nhiing doi hoi v£ each 
thiic phat trien kinh te noi chung va thucmg 
mai not rieng do xuAt than tir vi thS ciia 
nguoi lao dgng va hlu nhu thilu mgi ki nang 
cua nhiing ngu6i sii dung lao dgng. Voi viec 
im tien bao dam quyen tu do hiep hgi va hgi 
hgp, nguoi lao dgng dugc trao them quyen 
luc de tra thanh mgt bSn chu thS trong cu6c 
thucmg lugng vl cac vln dS lien quan dSn 
tieu chuan lao dgng (nhu chdm dut lao dgng 
cuong hire, &t tu6i lao dgng t6i thilu, ch6ng 
phan biet doi xu,...) thay vi chi dua vao su ap 
che cua nha nude hay su nhugng bg nho gigt 
cua cac doanh nghiep (truoc sue ep tir nha 
nuoc). Bang viec gan quySn tu do hiep hgi, 
hgi hgp voi cac FTA, muc tieu co the thay la 
nham gia tang moi Hdn ket giiia luc lugng 
lao dgng 6 cac khu vuc ciing nhu toan clu 
nham kiem che chii nghia tu ban. Dieu d6 
gop phan giai thich vi sao cac cong uoc ciia 
ILO lien quan den tu do hiep hoi va thuong 
lugng tap the dat dugc vao thoi diem cue 
thinh cua phong trao cong nhan quoc te. 
Thanh qua do d6n tir n6 luc dau tranh ciia 
gioi lao dgng toan cau tir nhiing giai doan 
truoc do va ca su img hg ciia cac luc lugng 
nhan van v6n van ton tai trong gi6i tu ban. 
Mot phan, do gioi chu khong the kim che 
dugc miic dd anh huong manh me cua phong 
trao cong nhan trong thoi ki nay nen bugc 
phai thira nhan. Mat khac, hg ciing nhan thay 
kha nang c6 the tac dgng den cac phong trao 
nay dl dat dugc nhung Igi ich nhat dinh 
trong tuong lai do van de Igi ich kinh te vln 
luon la miSng m6i co sue manh chi phoi Ian. 

Tat nhien, phai hiSu rSng, y nghia nguyen 
so ciia quyen tu do hiep hgi va hgi hpp nhu 
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v^y CO the bj ' tac dgng tir nhiSukhia canh 

khac nhau khien cho quy^n nay bi l^m dyng 

va an chiia nhiing dgng ca, m\ic dich khac 

nhu ve chinh tri. Tuy vay, cSn phan bigt r5 

ve ban chat d6 la nhthig su lam d\mg cua 

quyen ty do h i |p hfii, hgi hgp chii khong 

phai vi y nghia ngi tai cua cac quyen nay. Do 

do, giai phap khong thi la tri hoan hay ngan 

tro viec th\ic hiSn quyIn tu do hiep hgi, hgi 

hgp ma phai la phuong an ban chi nhiing su 

lam dung quyen t\r do hiSp hgi, hgi hgp cho 

cac myc dich khac. 

2. YSu cau bao dam quyen t u do lap 

hpi, hQi hgp cua nguoi lao d$ng theo c^c 

hif p dinh thuong m^i t y do va niQt so bat 

cap trong phap luat Viet Nam 

2.L Boi canh tham gia cdc hi^p dinh 

thutmg mgi tu do ciia Vi?t Nam vd yeu cdu 

dat ra doi vol quyen lap hoi, hoi hop cua 

ngicdi lao dQng 

Tinh din nay, Vi^t Nam da ki ket, thyc 

thi va dang dam phan tong cgng 16 FTA.'^' 

Nhin chung, cac hiep dinh quan trgng nhu 

Hi^p djnh ddi tac toan di?n va tien bg xuySn 

Thai Binh Duong (CPTPP), FTA giiia Vigt 

Nam va Lien minh chau Au (EVFTA) deu 

kh6ng dat ra yeu chx mdi ve quyen tu do 

hi?p hgi, hgi hgp ciia nguoi lao dgng ma chi 

yeu cau cac ben tuan thu Cong u6c so 87 va 

98 ciia ILO ve vSn d l nay. D6i chieu voi he 

th6ng phap luat Viet Nam hien nay ve quyIn 

tu do hiep hgi, h6i hgp cho thiy co mgt so 

khoang trdng ma phap luat Viet Nam chua 

dap ling dugc. Sau khi CPTPP da hoan xk 

viec ki ket, cac co quan chiic nang da thiic 

diy ho^t dgng tham tra cac nOi dtmg ciia 

Hiep dinh. Tai phien hgp toan thi Ian thii 11 

cua Uy ban ve cac v in d l xa hgi cua Quoc 

hgi, ngay 10/10/2018, Uy ban da tiln hanh 

thim tra ngi dung ve cac cam ket Hen quan 

den ITnh vuc lao d^ng, c6ng doan va y te. Tsii 

phien hgp nay, dai di$n B§ lao dgng, thuong 

binh va xa hgi cho biet, Bg da phe duyet ke 

hoach hanh dgng ciia to c6ng tac va nhdm ki 

thuat ve cac FTA va cac don vi co lien quan 

ciia Bg trong giai doan 2018 - 2020. Cac 

nhi?m vu ciia t6 c6ng tac va cac don vi liSn 

quan bao gom vi?c dien giai, cung cap thSng 

tin ve cam ket lao dOng cua Vi?t Nam trong 

CPTPP toi cac CO quan, to chiic co lien quan, 

t6i c6ng dong doanh nghiep va nguoi dan; ra 

soat, d6i chieu cam ket lao dgng trong hai 

hi?p dinh voi phap luat Viet Nam de phyc vy 

vi$e sira doi, bo simg Bg lu$t lao dgng; tiln 

hanh nghien ciiu va n lu thSy du dilu ki?n 

trinh cac cap co tham quyen phe chuan cdc 

cong u6c ILO, dac biet la cac cong u6c co 

ban dugc neu trong hai hiep dinh.''°^ Bang 

viec tham gia cac hiep dinh nay, Vi^t Nam 

can siia doi cac quy dinh ciia phap luat co 

lien quan nham bao dam tot hon quyIn tu do 

hi?p hOi, hgi hgp ciia nguoi lao dgng ma it 

nhat la lap day nhiing khoang tr6ng phap li. 

Trong do, nhftng bat cap diln hinh lien quan 

den khai niem "ngudi lao dgng" va nhiing 

rao can trong phap luat cong doan. Nhimg 

(9). Trung tSm WTO, Vi$t Nam da tham gia bao nhieu 
FTA?, http://www.trungtamwto.vn/chuyen-de/12403-
vief-nam-da-tham-gia-bao-nhieu-fta, truy c ^ 29/11/2019. 

(10). VietnamPlus, Tham tra viec phe chudn CPTPP, 
cac cam ket vi lao dpng, c6ng doan, https://www. 
vietnamplus.vn/tham-tra-viec-phe-chuan-cptpp-cac-
cam-ket-ve-lao-dong-cong-doan/529102.vnp, tniy cSp 
29/11/2019. 
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bAt c^p nay se nghiem trgng hon khi mo 

rgng cac co chi dSu tu theo cac FTA, true 

tiep tac d6ng d in quyIn Igi ciia nguoi lao 

dgng va CO lien quan cl4t che den vai tr6 ciia 

cac to chiic dai dien ngu6i lao dong la giAi 

quyet cac tranh chip giiia ngudi lao dgng 

vdi cac nha d iu tu nude ngoai.*'^^ 

2.2. Mot so bat cgp phap li kien nay 

Voi dac trung ve sy lanh dao toan di$n, 

tuyet doi ciia mgt chinh dang ciia giai cap 

cong nhan va nhan dan lao dgng, Vi$t Nam 

nhat quan cho rang t6 chiic dai dien cho 

ngudi lao dgng la td chiic mang tinh chinh 

tri-xa hgi. VS ca ban, Viet Nam coi quySn 

nay cua giai cap cong nhan la khac biet so 

vdi quyen ty do hiep hgi, hgi hgp noi chung. 

Minh chiing rd niiat la ngay sau khi ban hanh 

hai dao Iu$t v l lap hdi va hgi hgp vao thang 

5/1957, mgt dao luat khac v l c6ng doan -

mgt td chiic quan chiing ciia giai cap cong 

nhan tu nguy?n lap ra, t i t ca nhung ngudi 

lao dgng chan tay ho^c tri 6c dugc nhan thu 

lao deu dugc gia nhap cong doan - da dugc 

ban hanh. Ludt cdng doan nam 1957 dugc 

duy tri d in nam 1990 mdi dugc thay th i va 

dao luat dang co hieu luc hien nay dugc ban 

hanh nam 2012 - Luat cdng doan nam 2012. 

Hien Viet Nam ciing dang trong qua trinh 

nghien ciiu siia ddi Lu$t cdng doan. Ve co 

(11). Nhthig bSt c^p niy \& kit quh nghien cihi cua tdc 
gii da du^c cong bo tai bSi viet: "Bdo dam quy^n 
khiSu n^, t6 cSo lifin quan &in dSu tu nu6c ngoii khi 
thuc thi Hi?p djnh thucmg mai t\r do 6 Vift Nam", 
Tgp chi luat hQC, s6 11/2017, tr. 23-31. Can cii trfin 
ket qud nghien ciiu da dugc c6ng bo niy, t̂ c gia binh 
lu^n thfim v^ tic dpng d6i vdi nhu ciu sdm cung c6 
CO chi phip li bao dim quyen t^ do hiep W, h^i hgp 
cua ngu&i lao dgng i) Viet Nam. 

ban, phap luat ve cdng doan da t^o co so 

phap li quan trgng cho viec thuc thi quyIn ty 

do hifp hgi, hdi hgp ciia ngudi lao dgng ndi 

chimg nhimg cdn nhilu b i t cap, dac biet la 

qua tap tnmg bao v^ ngudi lao dgng trong 

khu vuc cdng (quoc doanh) ma chua chii 

trgng d in quan he lao ddng tu nhan,*'^' quy 

dinh cua phap lu^it trong ITnh vuc quan he lao 

dgng cdn nhieu bat cgip va nhieu quy dinh da 

lac hau^ '... Ben canh nhiing van de cua 

Luat cdng doan, ban than khai niem "ngudi 

lao dgng" trong phap luat ViSt Nam hien 

hanh ciing can dugc nhin nhan lai. Cy the, 

phap luat ve cdng doan Viet Nam hiSn nay 

cd mgt sd van de Idn sau day: 

Thu nhat, Lu^t cdng doan nam 2012 da 

lo^j bd cac td chiic lien doan lao dgng dugc 

thanh lap khong true thugc T6ng lien doan 

lao dgng Viet Nam. So vdi hai lu$t dugc ban 

hanh nam 1957 va 1990, day la budc lui 

trong vi?c bao dam quyen tu do hiep hgi, hgi 

hgp cua ngudi lao dgng. Theo Luat cdng 

doan nam 1957, viec thanh lap td chiic cdng 

doan dugc thuc hien theo chieu tir dudi len. 

Cy thi , Dilu 3 Luat nay quy dinh: "Moi to 

chuc cong doan, khi thanh lap phai bdo cao 

(12). 6ng Pĥ im Minh Chinh phdt bieu t̂ i phien thSo 
lu|n cua Qu6c hgi ve dy: kiln chuong trinh xSy d\mg 
luat, phap l|nh nam 2019, xem: Tdng lien doanxin liii 
sua Lugt cdng doan di dap ung quy dinh cua CPTPP, 
https://vnexpress.net/tin-tuc/thoi-su/tong-lien-doan-
xin-lui-sua-luat-cong-doan-de-dap-ung-quy-dmh-cua-
cptpp-375681 Lhtml, truy cSp 29/11/2019. 
(13). Ong Ngg Duy Hilu phdt bieu tai phiSn hi mac 
D î hpi cong doan Viet Nam Ian thil 12, xem: Bao 
lao d^ng, Bi mgc Dgi hgi cong doan Vi$t Nam Idn 
thu Xll, ht^s://laodong.vn/cong-doan/be-niac-dai-hoi-
cong-doan-viet-nam-lan-thu-xii-632918.ldo, truy cSp 
29/11/2019. 
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vay cd the h\ tac dgng tu nhieu khia canh 

khac nhau khien cho quyIn nay bi lam dyng 

va an chiia nhiing ddng co, myc dich khac 

nhu ve chinh tri. Tuy vay, c in phan bi?t ro 

ve ban chat dd la nhiing sy lam dyng cua 

quyen tu do hi?p h^i, h^i hgp chii khong 

phai vi y nghia ngi t?ii cua cdc quyen nay. Do 

dd, giai phap khong the la tri hoan hay ngan 

trd viec thuc hi^n quyen tu do hi?p hgi, hdi 

hgp ma phai la phuong an ban che nhiing su 

lam dung quyen tu do hiep hdi, hdi hgp cho 

cac myc dich khac. 

2. Yeu cau bao dam quyen t u do lap 

h$i, h$i hgp ciia ngudi lao dgng theo c^c 

hi^p djnh thuomg m^i tu* do va m$t so bat 

c^p trong phap luat Viet Nam 

2.1. Bdi cdnh tham gia cdc hiep dinh 

thucmg mgi tu do cua Vi$t Nam vd yeu cdu 

dgt ra ddi vdi quyen lap hoi, hoi hgp cua 

ngudi lao dong 

Tinh d in nay, Vi?t Nam da ki ket, thuc 

thi va dang dam phan tdng cdng 16 FTA.'^' 

Nhin chung, cac hi?p djnh quan trgng nhu 

Hi^p dinh ddi tac toan dien va tien bg xuyen 

Thai Bmh Duong (CPTPP), FTA giiia Vi | t 

Nam va Lien minh chau Au (EVFTA) deu 

khong d^t ra yeu ciu mdi ve quyen ty do 

higp hgi, h$i hgp ciia ngudi lao dgng ma chi 

yeu cau cac ben t u ^ thii Cdng udc sd 87 va 

98 cua ILO ve van de nay. Ddi chieu vdi h? 

thong phap luat Viet Nam hien nay ve quyen 

ty do hi?p hgi, hdi hgp cho thay cd mgt so 

khoang trdng ma phap luat Viet Nam chua 

dap ling dugc. Sau khi CPTPP da hoan tit 

vi?c ki kit, cac co quan chiic nang da thiic 

diy boat d^ng thim tra cac ngi dung ciia 

Hi$p dinh. T?u phien hgp toan thi Ian thii 11 

cua Uy ban v l cdc v in d l xa hgi cua Qu6c 

hgi, ngay 10/10/2018, Uy ban da tien hanh 

thim tra ngi dung v l cac cam ki t lien quan 

den ITnh vyc lao ddng, cdng doan va y tl . Tai 

phien hgp imy, dai di$n Bg lao dgng, thuong 

binh va xa hgi cho biet, Bg da phe duy^t kl 

hoach hanh dgng cua td cdng tac va nhdm kl 

thuat ve cac FTA va cac don vi cd lien quan 

ciia Bg trong giai doan 2018 - 2020. Cac 

nhi^m vu ciia to cdng tac va cac don vi liSn 

quan bao gdm vi?c dien giai, cung cap thong 

tin v l cam ket lao dgng ciia Viet Nam trong 

CPTPP tdi cac co quan, td chiic cd liSn quan, 

tdi cdng dong doanh nghiep va ngudi dan; ra 

soat, ddi chieu cam ket lao dgng trong hai 

hi?p dinh vdi phap luat Vi?t Nam de phyc vu 

vi?c siia ddi, bd sung Bg luat lao ddng; tien 

hanh nghien ciiu va neu thiy dii dieu kien 

tiinh cac cip cd tham quyen phe chuan ck 

cdng udc ILO, dac bi^t la cac cdng udc co 

ban dugc nSu trong hai hi$p djnh.*'"* Bang 

vi$c tham gia cac hi$p dinh nay, Vi$t Nam 

can sua ddi cac quy dinh ciia phap lt4t co 

lien quan nhim bao dam tot hon quyen tu do 

hiep hgi, hgi hgp cua ngudi lao dgng ma it 

nhit la l ip diy nhiing khoang trong phap li. 

Trong dd, nhung bit cgp dien hinh lien quan 

din khai niem "ngudi lao dgng" va nhiing 

rao can trong phap luat cdng doan. Nhiing 

(9). Trung tSm WTO, Vi?t Nam da tham gia bao nhieu 
FTA?, http://www.trungtamwto.vn/chuyen-de/12403-
viet-nam-da-fliam-gia-bao-nhieu-fta, truy c§p 29/11/2019. 

(10). VietnamPlus, Thdm tra vi$c phi chudn CPTPP. 
cdc cam kit vi lao dpng. cong doan, https;//www. 
vietnamplus.vn/thara-tra-viec-phe-chuan-cptpp-cac-
cam-ket-ve-lao-dong-cong-doan/529102.vnp, truy ĉ p 
29/11/2019. 
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bit cap nay s6 nghiem trgng hon khi md 
r§ng cac co chi diu tu theo cac FTA, tryc 
tiep tac d§ng din quyIn Igi cua ngudi lao 
d0ng va cd lifin quan chat che din vai trd cua 
cac td chuc dgi dien ngudi lao d^ng la giai 
quyet cac tranh chip giGa ngudi lao dgng 
vdi cac nha dau tu nude ngoai.'"' 

2.2. Mgt so bdt cap phap li hi$n nay 
Vdi dac trung vl su lanh dao toan dien, 

tuyet ddi ciia mgt chinh dang ciia giai cap 
cdng nhan va nhan dan lao dgng, Vift Nam 
nhat quan cho ring td chiic dai dien cho 
ngudi lao d^ng la td chiic mang tinh chinh 
tri-xa hgi. v l co ban, Viet Nam coi quyIn 
nay ciia giai cip cdng nhan la khdc biet so 
voi quyen tir do hiep hgi, hgi hgp ndi chung. 
Minh chiing ro nhat la ngay sau khi ban hanh 
hai dao li^it v6 lap hgi va hdi hgp vao thang 
5/1957, mOt dao luat khac ve cdng doan -
m0t td chiic quan chiing cua giai cap cdng 
nhan tu nguyen Igp ra, tit ca nhiing ngudi 
lao ddng chan tay hoac tri dc dugc nhgn thii 
lao diu dugc gia nhap cdng doan - da dugc 
ban hanh. Luat cdng doan nam 1957 dugc 
duy tri den nam 1990 mdi dugc thay the va 
dao luat dang cd hieu lye hien nay dugc ban 
hanh nam 2012 - Luat cdng doan n3m 2012. 
Hien Viet Nam ciing dang trong qua trinh 
nghien ciiu siia doi Lugt cdng doan. Ve ca 

(11). Nhiing bit c§p nay la ket qui nghifin cihi ciia tic 
gia ^ dugc c6ng b6 t^i bai vilt: "Bao dim quyIn 
khilu nai, t l cao lien quan din diu tu nu6c ngoai khi 
thuc thi Hî p djnh thuong m?u t\r do fif Vi|t Nam", 
Tgp chi lugt hQC, s6 11/2017, tr. 23 - 31. C5n cii tren 
ket qua nghifin ciiu da dugc cong b6 niy, tac gii binh 
lu$n thfim vl tic dOng ddi vdi nhu ciu sdm ciing co 
CO chi phap li bio dam quyen t\r do hi?p h^i, hgi hgp 
cua ngu6i lao d^ng is Vi?t Nam. 

ban, phap lugt ve cdng doan da tao co sd 

phap li quan trgng cho viec thuc thi quyIn ty 

do hiep h§i, hgi hgp cua ngudi lao dgng ndi 

chung nhung cdn nhilu bi t cap, dSc biet la 

qud tap tnmg bao ve ngudi !ao dgng trong 

khu vyc cdng (qu6c doanh) ma chua chii 

trgng den quan he lao dgng tu nhan,^'^' quy 

dinh ciia phap luat trong ITnh vuc quan h? lao 

dgng cdn nhieu bat cap va nhilu quy dinh da 

lac hau^'^^.. Ben canh nhiing vin &h ciia 
Lugt cdng doan, ban than khai ni|m "ngudi 
lao dgng" trong phap luat Vigt Nam hien 
hanh cung cin dugc nhin nhan lai. Cy thi, 
phap lugt vl cdng doan Viet Nam hi$n nay 
cd mgt sd van de Idn sau day: 

Thu nhdt, Lu$t cdng doan nam 2012 da 
logi bd cac td chiic liSn doan lao dgng dugc 
thanh lap khong tryc thugc Tdng lien doan 
lao dgng Viet Nam. So vdi hai luat dugc ban 
hanh nam 1957 va 1990, day la budc lui 
trong viec bao dam quyIn tu do hiep hgi, hOi 
hgp ciia ngudi lao d§ng. Theo Lugt cdng 
doan nam 1957, viec thanh lap td chiic cdng 
doan dugc thuc hien theo chieu tir dudi len. 
Cy thi, Dilu 3 Lugt nay quy dinh: "Moi to 
chuc cong doan, khi thdnh lap phai bdo cao 

(12). 6ng P h ^ Minh Chinh phit bieu t^i phifin thao 
lu§n ciia Qu6c h^i vl d\r kiln chuong trinh xSy di^g 
lu^t, phap l§nh nJlm 2019, xem: Tdng lien doan xin lui 
sua Lugl cong doan di ddp ling quy djnh cua CPTPP, 
https://vnexpress.net/tin-tuc/thoi-su/tong-lien-doan-
xin-lui-sua-luat-cong-doan-de-dap-ung-quy-dinh-cua-
cptpp-375681 Lhtml, truy c^p 29/11/2019. 
(13). Ong Ngg Duy Hilu phdt bilu t̂ i phiSn bl m?ic 
D î h0i c6ng doan Viet Nam lln thii 12, xem: Bio 
lao d$ng, Be mgc Dgi h0i cdng doan Vi4t Nam Idn 
thu Xll, https://laodong.vn/cong-doan/be-mac-dai-hoi-
cong-doan-viet-nam-lan-thu-xii-632918.1do, truy c§p 
29/11/2019. 
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len cong doan cap tren cong nhan vd bdo 
cho uy ban hanh chinh cap tucmg duang 
biet". NghTa la ngudi lao ddng cd the thanh 
lap cac td chuc cdng doan rieng va bao cao 
vice thanh lap dd vdi cdng doan cap trSn de 
dugc cdng nhan, ca quan hanh chinh cap 
tuong duong ciing chi can dugc thong bao 
chii khong cd chiic nang cdng nhan hay cap 
ph6p thanh lap cdng doan. Trong khi do Luat 
cdng doan nam 2012 va Dieu 1§ Tdng lien 
doan lao dgng Viet Nam nam 2013 quy dinh 
viec thanh lap cac cdng doan co sd do lien 
doan lao dgng d cap hanh chinh tuong 
duong thanh lap. Den Luat cdng doan nam 
1990, quan niem ve quyen thanh Igp cac td 
chiic hiep hdi cua ngudi lao dgng nhin chung 
van cdn thong thoang dii bdi canh quoc te 
liic bay gid tao ra nhiing e ngai Idn doi vdi 
cac cdng doan doc lap. Mac du vay, Luat 
cdng doan nam 1990 vin thua nhgn: "Cdc 
hgi ciia nhiing nguai lao dgng thdnh Igp 
theo quy dinh ciia phap lugt co quyen gia 
nhgp cdc lien doan lao dgng. Khi thdnh lap, 
mdi td chifc cong doan thong bdo cho ca 
quan chinh quyen, to chuc huu quan de xdy 
dimg quan he cong tdc".^^'*^ Din Luat cdng 
doan nam 2012, quyIn thanh lap va gia nhap 
cong doan chi cdn danh cho cac ca nhan la 
"ngudi lao dgng Viet Nam". Ben canh dd, 
trinh tu va thu tuc thanh lap, gia nhgp cdng 
doan phai tuan theo Dilu le cua Tdng lien 
doan lao ddng ma theo Dilu le cua Tdng lien 
doan nam 2013, chi cd cac ngi dung vl viec 
viec kit nap cac ca nhan vao td chiic cdng 
doan cd sin hoac thim quyIn thanh lap td 

(14). Khoin 2 Dilu 1 Luat cong doin nSm 1990. 

chiic cdng doan cua cac cip lien doan lao 
dgng (theo chilu tir tren ap xuong). 

Thu hai, vl mat phap li, td chiic cdog 
doan Viet Nam d cac cap cd chiic nang nin 
tang la "dai dien va bao ve quyen, Igi ich 
chinh dang cua ngudi lao ddng". Tuy nhien, 
chiic nang nay khdng dugc xac dinh ro trong 
Luat cdng doan la "quyen" hay "trach 
nhiem" cua cdng doan. Neu chiic nang nay 
dugc hieu la quyen, duong nhien td chiic 
cdng doan cd the thuc hien hoac khdng thuc 
hien. Tren thuc te, cac td chiic cdng doan 
ciing rat it khi thuc hien hieu qua chiic nang 
dai dien cho ngudi lao ddng de giai quyet 
cac van de phat sinh trong quan he lao dpng 
tir sdm. Dac biet la chuc nang dai dien cho 
ngudi lao dgng hoSc tap the ngudi lao dgng 
tham gia vao cap qua trinh khieu nai, td cao 
hoac td tung lien quan den quyen Igi ciia 
ngudi lao ddng. Trong khi do, mgt sd vy 
viec khieu nai, td cao lien quan den iSiih dao 
td chiic cdng doan thi lai dugc cong doan rat 
tich cue "dgi dien". Tieu bieu la vu viec dng 
Dinh H. Th. cd nhieu don thu td cao dng 
Dang Ng. T. - thugc Tdng lien doan lao dong 
Viet Nam, chi trong vdng chua day 1 thang 
(tir ngay 19/7/2013 den ngay 08/8/2013), 
Tdng lien doan lao dgng Viet Nam da phat 
ra 02 cdng van de nghi Giam doc cdng an 
thanh phd Ha Ndi tien hanh dieu tra hanh vi 
cua dng Dinh H. Th.''^' Viec dai dien nhu 

(15). Cong van so 1064/TLD giri GiSm doc cong an thanh 
ph6 Ha Ngi ng^y 19/7/2013 va Cong van s6 U57/rLD 
gui ngay 08/8/2013. Xem tai: http://www.congdoan. 
vn/FileManager/Tiles/My%20Documents//ScanPDF/ 
2013/cv/CVl 157,pdf va www.congdoan.vn/FileManager/ 
Files/My%20Documents//ScanPDF/2013/cv/CV 1064. 
pdf,truyc?ip 29/11/2019. 

TAP CHI LUAT HOC SO 8/2019 

http://www.congdoan
http://www.congdoan.vn/FileManager/


NGHIEN CVV - TRA O B6I 

vay m§c dii cd thi hgp phap nhimg phat 
cdng van de nghi dilu tra la truong hgp rit 
hiem, cd Ig bdi ngudi b; td cao chinh la lanh 
dgo cua t6 chiic cdng doan. Trai Igi, viec 
kien nghj ciia dng Nguyin V. H. (Trudng 
tnmg cip nghi Cin Tho) vl viec lam rd mgt 
sd hanh vi trii dap ngudi chdng tieu cue, 
tham nhiing tgi Lien doan lao ddng thanh 
phd can Tho thi Tdng lien doan Igi chi yeu 
ciu chinh Lien doan lao ddng Cin Tho xem 
xet giai quylt va bao cao.''*^ 

Thu ba, cung lien quan den chiic nSng 
dgi dien ciia td chd;c cdng doan, Luat cdng 
doan cho ph^p cdng doan: "Dgi dien cho tap 
the nguoi lao dong khai kien tgi tod an khi 
quyen, Igi ich hgp phap, chinh ddng cua tap 
the nguai lao dgng bi xdm pham; dgi dien 
cho nguoi lao dong khai kien tgi tod an khi 
quyen, Igi ich hgp phap, chinh ddng cua 
nguoi lao dgng bi xdm phgm vd dugc nguai 
lao dgng uy quyen. Dgi dien cho tap the 
nguai lao dgng tham gia to timg trong vu an 
lao dgng, hanh chinh, phd san doanh nghiep 
de bdo ve quyen, lai ich hgp phap, chinh 
ddng ciia tap the nguoi lao dgng vd ngiroi 
lao dgng".^^^^ Trong khi do, phap lugt Viet 
Nam hien nay ve khdi kien lien quan den tap 
thi ngudi lao dgng cdn cd mau thuan. Cu 
thi, viec dgi dien ciia td chiic cdng doan theo 
quy djnh ciia Bg luat td tung dan sy thugc 
trudng hgp dgi difn theo uy quyen vi khdng 

(16). Cong van s6 114/TLD ngiy 18/01/2013. Xem t^i: 
www.congdoan.vn/FileManager/Files/My%20Docu 
ments//ScanPDF/2013/cv/CVl 14.pdf, truy cSp 
29/11/2019. 
(17). Khoan 8, khoan 9 Dieu 10 Luat c6ng doan 
nam 2012. 

dugc liet ke trong cac trudng hgp dai dien 
theo phap lugt.''^' Day la dilm bit hgp li bdi 
vdi cdng doan co sd thi rit khd dl ho nhan 
uy quyen cua ngudi lao ddng ma khdi kien 
"vi cong doan ca sa lai. a ngay trong long 
doanh nghiep va an luang cua doanh nghiep 
nen khong co chuyen chu tich cong doan co 
sa dung ra khai kien chinh giam dSc doanh 
nghiep"!- Neu chuyen len cdng doan cip 
tren de dai difn khdi kien thi ciing phiic tgp 
do thii tyc uy quyen ddi hdi "moi nguai lao 
dgng muon uy quyen phai true tiip di ciing 
nguai dugc uy quyen ra uy ban, phong cong 
chung lam gidy ta vai le phi 130.000 ddng. 
Vai nhiing doanh nghiep co tai 1.000, 2.000 
lao dgng thi hang nghin ngudi di ra uy 
quyen rat mdt thai gian".^^^^ Tham chi ngay 
ca khi da hoan tat viec uy quyen ciia hang 
ngan ngudi lao ddng thi "khi xu tod an se xic 

(18). Theo Digu 134 B9 luat dan su nam 2015, dai 
dien la viec ca nhan hoSc phap nhan nhan danh ca 
nhan hojc ph^p nhSn khac; t§p thi ngu&i lao dong 
khong phai la phap nhSn nen chi c6 thi dai dien nhan 
danh c4 nhSn ngu&i lao d^ng. Trong khi Dilu 137 BO 
luat dan sy nam 2015 liet ke cdc tnrdng hgp la dai 
dien theo phdp iuSt cua ca nhan thi chi c6 thi la ca 
nhan chii khong phai to chiic cong doan. Do d6, vi?c 
d̂ i dî n cho t^p the ngudi lao dong bat budc phai 
thong qua hinh thirc d î dien theo uy quyen. 
(19). V kiln ciia 6ng Biii ST Lgi, xem: Dau tu chiing 
khoan, Trao quyen khdi ki§n n<^ BHXH cho cong doan: 
Con nhiiu bi tdc, https://tinnhanh chungkhoan.vn/ 
bao-hiem-xa-hoi/trao-quyen-khoi-kien-no-bhxh-cho-
cong-doan-con-nhieu-be-tac-187091.html, truy 
cap 29/11/2019. 
(20). y kiln ciia ong Mai Dtic Chinh, xem: Bdo m6i, 
Khdi ki^n ng bdo hiim x3 hgi: Quy djnh co nhung 
vdn kho thi^c hi?n, htlps://baomoi.com/khoi-kien-no-
bao-hiem-xa-hoi-quy-dinh-co-nhung-van-kho-thuc-
hien/c/22216667.epi, truy cap 29/11/2019. 

TAP c m LUAT HOC SO 8/2019 11 

http://www.congdoan.vn/FileManager/Files/My%20Docu
https://tinnhanh


NGHIEN CW - TRA O BOI 

li tung vu dn vi day la tranh chap cd 

nhdn"^^^^ do cac uy quyen deu la uy quyIn 

ca nhan ma khdng phai la uy quyen cua tap 

thi ngudi lao dgng. 

Thu tu, quyen dinh cdng va cac hinh 

thiic bi6u dat y chi tgp the ciia ngudi lao 

dgng chua dugc phap luilt quy dinh rd rang 

khiln cho thyc t l ap dung rit khd khan. 

Trong dd, viec khdng cho phdp dinh cdng 

ngoai pham vi doanh nghidp la can trd Idn 

anh hudng den hifu qua ciia dinh cdng, d|ic 

bifit trong nhiing trudng hgp xay ra tranh 

chap ve chinh sach ciia nha nude. Ch5ng ban 

nhu chinh sach qimn li nha nude ddi vdi logi 

hinh vgn tai cdng nghe GRAB vdi loai hinh 

van tai truySn th6ng, ngudi lao dgng d ca hai 

khdi nay deu phai trdng chd vao kit qua 

"cudc chien" giiia "hai dng chu" la doanh 

nghiep GRAB va hiep hgi van tai (lien hiep 

ciia cac dng chu sii dung lao dgng) ma khdng 

tryc tilp cd ca hdi tham gia bay td nhu cau 

va mdi quan tam cua chinh hg. 

Thu nam, Lugt cdng doan nam 2012 xac 

dinh tranh chip v l quyen cdng doan la tranh 

chip phat sinh giiia ngudi lao dgng, doan 

vien cdng doan, to chiic cdng doan vdi don 

vi su dyng lao dgng v l viec thuc hien quyIn 

cdng doan.*^^^ Tuy nhien, quan he tranh chip 

cdn cd thi phat sinh vdi co quan nha nude cd 

thim quyIn vi ngay d khoan 1 Dilu 4 Lugt 

cdng doan nam 2012 da d l cap chu thi nay 

(21). V kiln ciia 6ng Mai Diic Chinh, xem: Bdo m(ri, 
Khai ki4n ng bdo hiim xa hdi: Quy djnh c6 nhung 
vdn khd thuc hi?n, https://baomoi.com/khoi-kien-no-
bao-hiem-xa-hoi-quy-dinh-co-nhung-van-kho-thuc-
hien/c/22216667.epi, truy cSp 29/11/2019. 
(22). Khoan 7 Dilu 4 Lu t̂ c6ng doin nSm 2012. 

va cho phep "co quan cd thim quyen" cd thi 

dat ra cac quy dinh v l viec thyc hien quyen 

cdng doan. Trong trudng hgp viec d§t ra 

nhiing quy dinh dd gay anh hudng din viec 

thyc hien quyen cdng doan thi ciing phai coi 

dd la mgt dgng tranh chip vl quyIn cdng 

doan. Hon niia, quan he tranh chap ciing cd 

the phat sinh giiia ngudi lao dgng, cdng doAn 

vien vdi td chiic cdng doan. Bdi IS khdng 

phai trong mgi hoan canh, td chiic cdng doan 

diu dgi dien cho quyen va lgi ich hgp phap 

ciia ngudi lao dgng. 

Ngoai khia canh phap li, thyc te hoat 

dgng cho thay, cdng tac cdng doan va phong 

trao cdng nhan da dap ling tot hon nhu cau, 

nguyen vgng chinh dang ciia doan vien, cdng 

nhan, vien chiic, ngudi lao dgng,... Tuy nhien, 

"tiing noi cdng doan ca sa nhieu nai chua 

thuc su manh me, chua thuyet ph^c dugc chu 

su dung lao dgng; vdn de tranh chap lao 

dgng vd dinh cong dien biin ph^c tgp "P'' 

"vi4c lam, dai song vat chat vd tinh than ciia 

cong nhdn dang co nhieu kho khan, hue xuc, 

dac biet la a bg phan cong nhdn lao ddng 

gidn dan tgi cdc doanh nghiep ciia tu nhdn 

va doanh nghiep cd von ddu tu nude ngoai "^^l.. 

Ngoai nhiing van d l tren, dinh nghia 

phap li v l "ngudi lao dgng" trong phap hiit 

Viet Nam hien hanh cung can dugc xem xet 

lai bdi le: 

(23). Be mgc dgi hdi cdng doan Vi^l Nam Idn thu 12, 
https://laodong.vn/cong-doan/be-mac-dai-hoi-cong-
doan-viet-nam-lan-thu-xii-632918.1do, truy cSp 
29/11/2019. 
(24). Nghi quyet H$i nghj l4n thii 6 Ban chip hanh 
trung uong dang khod 10 nam 2008 (Nghj quylt ŝ  
20-NQ/TW). 
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~ Theo khoan 1 Dilu 3 Bg luSt lao dgng 

lam 2012: "Ngudi lao d0ng Id ngudi tir dii 

15 tuoi trd len, co khd nang lao dgng, lam 

nee theo hap ddng lao dgng, dugc trd luang 

m chiu su quan li, dieu hanh ciia ngudi sic 

iiing lao dgng". Vdi dinh nghTa niy, cac nha 

lam luat cd thi mong muon rang se giiip hgn 

:he tinh trgng su dyng lao dgng tre em. Tuy 

tihiSn, viec dSit ra dg tudi trong dinh nghTa v l 

ngudi lao dgng ki t hgp vdi quy dinh khac tgi 

Dilu 164 v l su dung lao ddng dudi 15 tudi 

da khien cho dinh nghia ndi tren v l "ngudi 

lao dgng" bi giam di gia tri HSn quan din 

ngan chan tinh trgng lao d^ng tre em. M^c 

dii vgy, dinh nghia d Bg li4t lao dOng cdn 

phu hgp hem so vdi dinh nghTa neu tai Lu^t 

viSc lam nam 2013. Theo Lu^t viec lam, 

"ngudi lao dOng" dugc quy dinh "la cdng 

dan Viet Nam tCr du 15 tudi trd len, cd kha 

nang lao dgng va cd nhu c iu lam vi^c". Djnh 

nghTa theo Luat viec lam da danh dong hai 

khai niSm "ngudi lao ddng" vdi "ngudi 

trong do tu6i lao dgng". Day la sy nham Ian 

hi t siic nghiem trgng - khdng phai vi djnh 

nghia nay ghi nhan "dg tuoi lao d$ng toi 

thilu", ma vi da djnh nghia ngudi lao dgng 

la t i t ca nhiing ngudi "cd kha nSng lao dgng 

va cd nhu c iu lam viec". Day la d iu hieu 

dac trung cho "ngudi trong do tudi lao dgng" 

chii khdng phai d$c dilm diln hinh ciia khai 

nigm "ngudi lao dgng". 

- Ngay ca khi sii dung dinh nghTa theo 

Bd lugt lao dgng nam 2012, cd the thiy cac 

nha lam luat da g in nhu logi trii b^ phan 

ngudi lao dgng trong cac khu vyc phi chinh 

thiic vdi udc tinh khaang hon 18 trieu ngudi 

(tuong duong 57,2% tong sd ngudi lao 

dgng) vao thai di lm nam 2016.*^^' Li do la 

dinh nghTa xac dinh ngudi lao ddng phai 

"lam viec theo hgp dong" trong khi hgp 

ding phai dugc lap thanh vSn ban, tru 

trudng hgp thyc hien cdng viec cd thdi hgn 

dudi 03 thang (Dieu 16). Day la thach thiic 

phap li Idn ddi vdi viec bao ve cac quyen ciia 

ngudi lao dgng ndi chung va bao vf quyen 

Igp hgi, hgi hgp ndi rieng./. 
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