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NHtiNG EHO KHAN, W ^ G MAC 
TRONG XV LY TOI PiAM CHO VAY LAI NANG 

TRONG GIAO DICH DAN SV 

DONG THI LAN ANH 

Trudc xu hirdng gia tang cua tdi ph^m co lien quan den "tin dung 
den% cac cff quan chuc nang da dac bî t quan tam xit ly loai tQi pham 
nay. Tuy nhien, trdn thuc tien ap dung phap lufit va xir ly toi pham vd 
Toi cho vay lai nang trong giao dich dan su theo Dieu 201 Bo lu^t 
Hinh su nam 2015 vln con nhieu vudng mac, bat c$p. 

Tic khoa: Tin dung den; cho vay Idi ndng; Bd ludt Hinh su. 
Nhgn bdi: 05/9/2019; bien tap xong: 20/9/2019; duyet bdi: 25/9/2019. 

Didu 201 Bd ludt Hmh sy (BLHS) nam 
2015 - Tdi eho vay lai nang trong giao dich 
ddn su, quy dinh: 

"1. Ngudi nao tiong giao dich ddn sy ma 
cho vay vdi lai sudt gdp 05 Idn tid Idn cua 
miie lai sudt eao nhdt quy dinh trong Bd ludt 
Ddn sy, thu loi bdt cbinh tu 30.000.000 
ddng ddn dudi 100.000.000 ddng hoac da bi 
xu phat vi pham hanh chinh vd hdnh vi ndy 
hoac da bi kdt dn vd tdi ndy, chua dupe xda 
an tich md cdn vi pham, thi bi phat tidn tu 
50.000.000 ddng ddn 200.000.000 ddng 
hoac phat cai tao khdng giam giir ddn 03 
nam. 

2. Pham tdi ma thu Icri bdt chinh 
100.000.000 ddng ti-d len, thi hi phat tidn tir 
200.000.000 ddng ddn 1.000.000.000 ddng 
hoac phat tii tu 06 thang den 03 nam. 

3. Ngudi pham tdi cdn cd thd bi phat tidn 
tir 30.000.000 ddng ddn 100.000.000 ddng. 
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cdm dam nhidm chiic vu, cam hdnh nghd 
hoac 1dm cdng vide nhdt dinh tii 01 nam ddn 
05 nam". 

Theo quy dinh nay, hdnh vi khdch quan, 
edu thanh eo bdn eiia Tdi cho vay lai nang 
trong giao dich dan sy phai cd du cd 3 didu 
kidn: Hanh vi cho vay phdi xudt phat tir giao 
dich ddn sy; lai sudt cho vay trong giao dich 
dan sy dd phdi gap tii 05 Idn trd Idn so vdi 
mire lai sudt cao nhdt do Bd luat Dan su 
(BLDS) quy dinh; ngudi eho vay thu Ipi bdt 
chinh tir 30.000.000 ddng ddn dudi 
100.000.000 ddng hoac da bi xu phat vi 
pham hdnh chinh vd hanh vi nay hoac da hi 
kdt an vd tdi nay, ehua dupe xda an tich ma 
cdn vi pham. 

Tuy nhidn, thuc td cdn rat nhidu y 
kidn khdc nhau vd quy dinh "thu loi bdt 
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chinh tir 30.000.000 ddng din duai 
100.000.000 dong". 

Ykien thir nhdt: So tien thu lai bat chinh 
tir 30.000.000 d6ng tra len la so tien dugc 
tinh ciia tat ca cac hop dong cho vay c6ng 
lai dg lam can cit truy cilu trach nhiem hinh 
su, khong trir phan tien thu loi tir 20% cua 
gia tri tai san vay (la lai suat hgp phap theo 
quy dinh tai DiSu 468 BLDS nam 2015). 

Y kien thir hai: So tien thu Igi bat chinh 
tu 30.000.000 ddng tra len chi tinh tren ca 
sa ti^n thu Igi theo tien lai 20% ctra gia tri 
tai san vay va dugc tinh tren tijcng hgp 
dong vay de xac dinh co cau thanh tgi 
pham hay khong. 

Y kiin thir ba: S6 ti^n thu Igi bat chinh 
tir 30.000.000 ddng trg len dugc tinh tren 
eg so da trir phin thu Igi tir 20% ciia gia tri 
tai san vay hgp phap va chi tinh theo timg 
hgp d6ng vay, khong dugc tinh tren tong 
cac hgp dong vay de xac dinh cau thanh 
tpi pham. 

Y kiin thir ttr. S6 ti6n thu Igi bi t chinh 
tur 30.000.000 dSng tro len dugc tinh tren 
ca so da trir phin thu Igi tit 20% ciia gia tri 
tai san vay hgp phap va phai tinh tren tong 
cac hgp d6ng vay de xac dinh can thanh 
tgi pham. 

Trong thuc tiin, viec chirng minh s6 tien 
dm Igi bit chinh lam can cit dd xu ly doi 
tugng cho vay lai nang con gap rat nhieu 
kho khan, cu the: 

Thii nhdt, do cac d6i tugng nay thucmg 
dung nhimg thu doan tinh vi de tron tranh 
phap lute nhu: Hgp ddng vay ng khong ghi 
thoa thuan vS lai suit, ben cho vay tmh luon 
tiSn lai g6p cung tiSn g6c, ghi trong hop 
ddng thanh s6 tiin ng (hgp ddng khong thi 
hien co lai suit nhu fliuc t i ) . Co nhiing hgp 
ddng vay dai han tir nhiiu nam truac, khi da 
d in han (tra lai eudi ky) nhung chua tra nen 
sd ti in lai dugc nhap lai d i tmh tiianh khoan 

tien gdc. Trudng hgp nay, co quan tien hanh 
td tung cdn chua thdng nhat ve viec co dugc 
tinh la thu Igi bat chinh khdng hay phai can 
cir vao hgp ddng moi va sd tien cu the thu 
Igi thi mai tmh dugc. Hoac ben cho vay yeu 
cau ngudi vay viet giay vay tien vdi sd tien 
tir 10.000.000 ddng din dudi 30.000.000 
ddng, thdi gian thanh toan tien vay tir 30 
ngay den 40 ngay, khdng ghi mire lai suat 
(thuc t i la thda thuan mieng muc lai suat 
2.000 ddng/01 trieu ddng/01 ngay). Trudng 
hgp cho vay sd lugng tien Idn thi yen cau 
chia thdi gian thanh toan rat ngan, sau khi 
thuc hien hit thda thuan dd thi tiep tuc gia 
han. Do vay, dii lai thuc te phai tra rat nang, 
nhung sd tiin thu Igi bat chinh tinh theo 
thda thuan ciia hai ben trong timg hgp ddng 
diu duoi 30.000.000 ddng. Ben canh dd, 
hien vln cdn chua thdng nhit trong viec 
tinh sd tiin thu Igi bit chinh phai can cu vao 
sd tiin thuc t i da thu hay chi can cd can err 
xac dinh sd tiin hai ben da thda thuan, chua 
thuc hien hit da bj phat Men xir ly (vi theo 
quy dinh tai khoan 1 Diiu 468 BLDS nam 
2015: "Trudng hgp lai suit theo thda thuan 
vugt qua lai suit gidi han dugc quy dinh tai 
khoan nay thi mire lai suat vugt qua khdng 
cd hieu luc", ngudi vay c6 quyin khdng 
thuc hien viec tra sd lai vugt qua nay). Do 
do, viec xac dinh lai suat va sd tien thu Igi 
bit chinh di xu ly khdng dan gian. 

Thir hai, viec xit phat hanh chinh hanh vi 
nay dang gap khd khan, vudng mSc do quy 
dinh v i phat tiin ddi vdi hanh vi "cho vay 
tiin CO cdm co tdi sdn nhung lai sudt cho 
vay vuat qud 150% lai suit ca ban do Ngdn 
hdng Nha nuac Viet Nam cong bS tai thai 
diim cho vay" tai diem d khoan 3 Dieu 11 
Nghi djnh sd 167/2013/ND-CP ngay 
12/11/2013 cua Chinh phu chi quy dinh xu 
phat hanh chinh ttong linh vuc an nmh, trat 
tu, an toan xa hdi; phdng chay va chiia 
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chay; phdng, chdng bao lye gia dmh. Trong 
thuc td, cdc ddi tupng cho vay lai nang dudi 
hinh thiie "tin dyng den" thudng khdng ky 
kdt hpp ddng eho vay hoac hop ddng cam 
cd, did chdp tdi san md thd hidn hpp ddng 
dudi hmh thiic tin chdp; hoac ddi tupng eho 
vay thudng ydu edu ngudi vay ky hpp ddng 
mua ban tai sdn (thyc td khdng cd giao dich 
mua bdn ma ban ehdt la dd ehe gidu giao 
dich cdm cd, thd ehdp tdi san), sau dd, ngudi 
vay vidt gidy mupn lai hoac thud tai sdn dd, 
hen ddn mdt thdi diem nhdt dinh se tra lai tai 
sdn cho ddi tupng eho vay. Khi ngudi vay 
khdng du khd nang tra lai hang thang theo 
thda thuan, ddi tupng cho vay ddi lai tai sdn 
(thyc td Id chidm giu ludn tdi sdn da cdm cd, 
thd chap). Tuy nhidn, ca quan chiie nang 
khdng xu ly dupe hdnh vi eho vay lai nang 
vi bdn vay khdng cung cdp dupe chiing cii 
vat ehdt (nhu giay bidn nhdn, sd ghi tidn lai 
tra cd chii ky xde nhdn ciia bdn cho vay...) 
de chirng minh vide tid lai hdng thdng, eung 
nhu khdng chiing minh dupe hpp ddng mua 
bdn tdi san Id giao dich gid tao nhdm che 
gidu hpp ddng vay tai san ed thd ehdp, ndn 
khdng du can eii dd khdi td vy dn hinh sy. 
Mat khde, quy dinh ve lai sudt tai didu nay 
lai chua thdng nhdt vdi miic lai sudt quy 
dinh tai Didu 468 BLDS nam 2015 nhu da 
phdn tich d trdn, ciing gay khd khan cho 
vide xii ly. 

Thu ba, van edn nhidu cdch hidu vd 
pham vi ap dung Didu 201 BLHS nam 2015 
ddi vdi hdnh vi thyc hidn trude ngay 
01/01/2018, keo dai va hi phat hidn, xu ly 
khi BLHS nam 2015 ed hidu lye. Vi du: 
Hpp ddng vay tiong thdi ban 6 thdng, ngdy 
kdt thiic ciia hpp ddng la ngdy 31/01/2018 
(cac didu kidn khdc trong hpp ddng thda 
man edu thanh Tpi eho vay lai nang tiong 
giao dich ddn su theo Didu 201 BLHS nam 
2015). Vay cd tiny td dupe ngudi eho vay 

lai nang theo hpp ddng trdn khdng? 
Thic tu, mdt sd trudng hpp, khi ngudi 

vay chua ed tidn G^ chu np thudng gay dp 
luc, de dpa, khiing bd tinh thdn, thdm chi 
truy sat, khidn ngudi vay hodng sp, phdi 
Idnh mat vd ehi ehd ngudi vay khdng ed mat 
d noi cu tni la chu np lam don td cao, ddn 
CO quan chiic nang dd hinh su hda quan he 
ddn sy, truy eiiu trach nhidm ngudi vay vd 
Tdi lam dyng tin nhidm chiem doat tdi sdn. 
Vi khdng cd loi khai cua ngudi vay, ddi 
tupng td cdo thudng mua chudc, tdc ddng 
ngudi lien quan khac cung cap cac Idi khai 
theo hudng cd Ipi eho ben cho vay va ludn 
dua ra nhirng tdi lieu, chiing cii vat ehdt 
(hpp ddng, gidy cam ket mupn tdi sdn...) da 
ehu y tao lap tu trudc dd chiing minh vide 
ngudi vay ed tinh tidn trdnh, vi pham nghia 
vy tra np. Neu co quan tidn hanh td tyng xu 
ly thieu than trpng, khdng nam dupe bim 
chat vdn de thi liic nay ngudi vay dang d vi 
thd la nan nhdn da tid thanh tdi pham va 
khdng xu ly dupe tinh trang "tin dung den". 

Ddi vdi nhiing khd khan, vudng mac ndu 
tidn, tac gia cd y kidn nhu sau: 

- Vd each tinh khodn thu Ipi bdt chinh 
tiieo Didu 201 BLHS nam 2015, tde gid 
ddng tinh vdi y kidn thii tu, cdn hidu theo 
hudng sd tidn thu Ipi bdt chinh tii 
30.000.000 ddng trd Idn dupe tinh trdn co 
sd da trir phan thu Ipi tii 20% cua gia tri 
tai sdn vay hpp phdp. Vi nhu chinh bdn 
thdn khdi niem "thu loi bdt cbinh" da thd 
hidn vide thu loi dd la trdi phap luat. Do 
do, dd dam bdo sy thdng nhat ciia ede van 
bdn phdp ludt lidn quan van phai edng 
nhan khodn tidn lai dupe phap luat dan sy 
cho phep (tai Didu 468 BLDS ndm 2015), 
chi truy ciru trdeh nhiem hinh sy ddi vdi 
phdn vupt qua, khdng dupe phdp luat cho 
phep. Trong trudng hpp ddi tupng cho 
vay lai nang thyc hidn nhidu giao dich vdi 
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mpt ngudi hoac thyc bidn giao dich vdi 
nhidu ngudi, thi each tinh sd tidn thu loi 
bdt chinh Id tdng sd tidn lai thu duoc cua 
tdt cdc giao dich cdn thdi hidu xir ly (bao 
gdm cd nhiing lan cho vay thu loi bdt 
chinh dudi 30.000.000 ddng chua bi phdt 
hidn, xu ly). Van dd nay, Tda dn nhdn ddn 
tdi cao da cd Cdng van sd 212/TANDTC-
PC ngay 13/9/2019 thdng bao kdt qua gidi 
dap true tuydn mdt sd vudng mdc trong 
xet xir, tuy nhidn, theo cdng van ndy, 
khoan tidn thu loi bat cbinh dd xac dinh 
trach nhidm hinh sy la tdng sd tidn lai ma 
ngudi pham tdi thu dupe cua tat ca nhiing 
ngudi vay lai phai cd thdm didu kidn 
"hdnh vi cho vay lai nang duac thuc hien 
mpt cdch lien tuc, ke tiep nhau ve mat thdi 
gian ". Thidt nghi, trdn thyc td, dd chiing 
minh dieu kidn nay se gay khd khan 
khdng nhd eho cac co quan tidn hanh td 
tung do ehua cd hudng ddn cu thd hanh vi 
cho vay lai nang dupe thyc hidn vdi thdi 
gian, miic dp, tdn sudt nhu the ndo la 
"lien tuc. ke tiep nhau ve mat thdi gian ". 
Do dd, dd hidu vd dp dyng thdng nhdt, rdt 

can sy hudng ddn cy the vd didu kien nay. 
Ngodi ra, ndu bat bude phai cd didu kien 
"lien tuc, ke tiep nhau ve mat thai gian ", 
cd the ddn ddn tinh trang cac ddi tupng 
"Ideh ludt", chu ddng gian thdi gian cdc 
hpp ddng cho vay dd trdn trdnh trdeh 
nhiem hinh sy. 

- Ve pham vi dp dung Didu 201 BLHS 
nam 2015 ddi vdi hanh vi thue hidn trudc 
ngay 01/01/2018, lidn tye keo dai va bj 
phdt hidn, xu ly khi BLHS nam 2015 cd 
hidu luc. Nhu vi du trdn da ndu: Hpp ddng 
vay trong thdi ban 6 thdng, ngdy kdt thiic 
cua hpp ddng la ngdy 31/01/2018, theo 
nguydn tae cd lai, chi tinh sd tidn thu Ipi 
bdt chinh dd bude ddi tupng nay chiu 
trach nhidm hinh sy tir ngay 01/01/2018 
ddn 31/01/2018. Ndu sd tidn thu Ipi thyc 
td nhan dupe trong thdi didm nay tir 
30.000.000 ddng trd Idn, ede didu kidn 
khac trong hpp ddng thda man cau thanh 
Tdi cho vay lai nang trong giao dich dan 
sy theo Didu 201 BLHS nam 2015 thi 
hoan toan cd thd truy ciiu trach nhidm 
binh sy theo tdi danh nay.D 

MOTSONOIDVNG... 
iVep theo trang 201 

bao dam thi Vien kiim sat ra van ban phe 
chuin bien phap dat tien de bao dam va 
quyit dinh vi viec huy bd bien phap tam 
giam trong quyit dinh phd ehuan. Ddi vdi 
viec ap dung bien phap bao ITnh dugc 
thuc hien theo Quy chi sd 03. Trudng 
hgp Co quan diiu tra ap dung bien phap 
bao linh thi giti sang Vien kiim sat phe 
chuin. Kiim sat vien kiim tra, di xuat 
lanh dao Vien phe chuin hoac khdng phe 

ehuan. Trong giai doan dieu tra, neu nh^n 
thiy du diiu kien ap dimg bien phap bao 
Imh, dat tiin di bao dam ma Co quan 
diiu tra khdng thuc hien thi Kiim sat 
vien di xuit lanh dao Vien ra quyit dinh 
thay thi bi^n phap tam giam bing bien 
phap ngan chan bao linh^^.D 

13. Hi?n nay trong Mau s6 44/HS vl phe ehuan quyit 
dinh ap dung bi|n phap bao linh ban hanh theo Quyet 
dinh s6 15/QD-VKSTC ngiiy 09/01/2018 ban hanh m k 
van ban t6 tyng, van ban nghiep vu thire hien trong cong 
tae thyc hanh quyen cong to, kilm sat viec khoi to, diSu 
tra va tmy t6 khong CO npi dung ve viec huy bo bien phap 
tam giam nen thyc tl nhiiu noi Vien kiem sat vln ra k6m 
quyit dinh hiiy b6 bi|n phap tam giam S^ giji cho CO so 
giam giO thtrc hien viec trS ty do 
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