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Tom tét: Nguyén tdc ndp don ddu tién nhdm xdc dinh vige huong quyén uu tién trong nhiing trucng
hop nhdt dink &p dung trong bdo hé quyén sé hitu cong nghiép d6i voi sing ché, nhin higu va mt vai dbi
tuwegng khdc dupc ghi nhan tai Diéu 4 Céng woc Paris vé bao hé sé hitu cong nghiép va dugc quy dinh tgi
Didu 90 va Didu 91 Ludt S& hiru tri tué Viét Nam. Dya trén quy dink ciia phép lugt quoc 1€ va phdp lugt
quéc gia, bai viét ndy phan tich nguyén tdc ngp don ddu tién trong quan hé co tinh d6i ding voi nguyén
tdc sang tao déu tién va nguyén dc stk dung ddu tién trong ddng ky sing ché va nhiin hiéu.

Abstract: The principle of first to file is aimed at determining priority right in certain cases applied in
the industrial property protection for patenis, trademarks and some other subjects provided in Article 4 of
the Paris Convention for the Protection of Industrial Property and in Article 90 and 91 of the Law on
Intellectual Property of Vietham. Based on regul of international and ! law, this paper
analyzes the principle of first to file in relationships equivalent to the principle of first to invent and the

principle of first to use in the registration of patents and trademarks.

1. Nguyén tic ndp dom diu tidn p dung dbi
véi sang ché, giai phap hiru ich, kiéu ding cong
nghiép, nhan hiéu theo quy dinh tai Biéu 4 Cong
wée Paris va tiép tue dwge thi hanh theo ghi
nhin tai Hi¢p dinh TRIPs ciia WTO

Mot trong nhimg ndi dung co ban cua Cong ude
Paris la thoa thun vé cic quyén duge bio ho dbi
véi cde dbt tucmg s8¢ hu'u cong nghlep, trong do
quy dinh tai Diéu 4 vé viéc huong quyén wu tién
dura trén co s& nguyén tic nop don du tién 4p dung
d6i véi ca nhan, t chirc 14 céng din cta cdc nude
thanh vién theo nguyén tic dbi xir quic gia khi ho
& vao cac didu kién gin voi céc tinh hudng nhét
dinh. Mot cAch khéi quat, nguyén tic ndy dugc ap
dung trong trrong hop c6 hai hay nhidu t8 chire, ca
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nhin ddc ldp véi nhau cling ndp don ding ky mdt
sang ché, mdt gidi phép hitu ich, mot kiéu déng
cdng nghiép hay mdt nhén higu tring nhau, khi do,
vige hudng quyén wu tién dwoc danh cho t6 chic,
cd nhan d3 c6 don hop 18 dAu tién dang ky cac déi
tuong nidy duge ndp tai mot trong s6 chc mude
thinh vién Céng udc Paris trong thei han 12 thing
d6i véi sang ché va giai phap hitu ich, 06 théng dbi
v6i kiéu dang cong nghiép va nhan higu. Didu ndy
¢6 nghia rﬁng, trong céc khoang thot gian vira néu,
néu ngudi ndp don tiép tuc nop don yéu cu bao ko
céc dbi tugng vira néu tai bt ky nuéc thinh vién
nao khéc cia Cong wéc Paris, cic don ndp sau s&
duge xem nhur ndp cing ngdy voi ngdy nop don
hop 1¢ dhu tien.
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Ap dung nguyén tic np don dAu tién trong cic
truémg hop trén khdng chi tao diéu kién thudn loi
cho vige gidi quyét céc vAn dé c6 lién quan giira céc
co quan c6 thdm quyén ding ky s& hiru cong
nghiép cia cic quéc gia thanh vién Cong wéc
Paris, ma con giiip cho ngudi ndp don & mét nuwde
thanh vién ndy tranh dwoc rii ro khi ngudi khac,
trong thdri han huéng quyén wu tién theo don diu
tién d3 dugc ndp, 6 thé ndp don yéu ciu béo hd &
mét nude thanh vién khac cho cling mdt dbi tuong,
ciing nhu trénh duoc rii ro khi ho c6 thé da mo ta
hay bdc 1§ aéi tugng cb yéu ciu bao hd trong thire
té. Vi dy, 4 cdng bd sang ché trong mot héi thao
khoa hoc hay d4 khai thic kiéu déng cong nghiép
thdng qua san phim trén thj tromg. Bén canh do,
khi ma thit tuc ndp don va xem xét don yéu cdu bio
hé quyén s hiru cong nghiép luén dic biét song
hanh véi cic chi phi vé thoi gian va tai chinh, viéc
hudng quyén wu tién theo nguyén tic nop don diu
tién con cho phép ngudi ndp don mubn dbi tugng
56 hifu cong nghiép ciia minh dugc béo hé & nhiéu
nude thanh vién Cong woc Paris 6 didu kién can
nhéc trong thi han huéng quyén wu tién vé viéc ho
nén ndp don yéu ciu bio h$ & nuée thanh vién ndo
v4 tién hanh cAc thi tuc cin thiét & nudc thanh vién
dé, thay cho viéc déng thér ndp cic don yéu chu
bio hé cho cling mdt dbi twong tai nude xudt xi va
cdc nudce thanh vién khéc.

V& co ban, c6 thé tom tit ba dic diém cia
nguyén tic huéng quyén wu tién dya trén nén ting
ciia nguyén tic ndp don dhu tién theo quy dinh tai
Diéu 4 Cong ubc Paris nhu sau:

ThiF nhdt, nguyén tic ndy chi 4p dung, hay danh
cho c4 nhan, t6 chirc 13 cong dan cia cac mroc
thanh vién Cong udc Paris dua trén mdt nén ting
phép 1 quéc & khac 14 nguyén tic dbi xir quéc gia.

Thir hai, nguyén tic niy dugc ghi nhan trén co
s xéc dinh viéc huong quyén s& hiru cong nghiép

phéi duge thong qua thu tuc ding ky bao hd. Pay
14 dic diém hét sirc quan trong dé phan biét visc
ding ky quyén s¢ hitu cong nghiép so vdi viée
hudng quyén mang tinh chét “tr déng” hay khéng
bi buge phai thong qua thi tuc ding ky trong linh
vire ban quyén vén phat trién song song véi linh
vire s¢ hiru cong nghiép.

Thir ba, nguyén tic ndy dwoc 4p dung nhin
chung khéng co gi khic biét giira bdn déi twong
séng ché, giai phap hiru ich, kiéu déng cOng nghiép
vi nhdin hiéu, cho dit thoi han hudng quyén wu tién
dugc quy dinh dii hon d6i voi nhom sing ché va
gii phap hiru ich (mét ndm) so voé1 nhom kiéu
dang cong nghiép va nhin hiéu (sau thang).

Ra doi sau Cong wéc Paris hon 100 nam, Hiép
dinh TRIPs ctia WTO ¢4 khdi quét héa nhidu khia
canh throng mai clia quyén sé hitu tri tug trong béi
canh phét trién méi cia kinh &, thuong mai, khoa
hoc, ki thujt va cong nghé trén thé giéi. Twong
{mg v6i bi canh phat trién méi nay, Hiép dinh
TRIPs ciing dugc cu tric bao gdm mot sb didu
khoan thu hat, hay dn nhip héa nhiéu ndi dung
trong yéu cia mot sé cong wéc, hiép dinh quéc té
da phuong khéc vé s hiru tri tug, trong d6 ¢6 Cong
wéc Paris, vi du nhr quy dinh tai cic Pidu 1:3,
Diéu 2 va Diéu 3:1 ciia Hiép dinh. Ching han, tai
Piéu 2:1 Hiép dinh TRIPs nhin manh: “Gén véi
quy dinh tai céc Phin II, 11T va IV cta Hiép dinh
ndy, thanh vién cin phai thue hién céc Pidu tir 1
dén 12 va Didu 19 cia Céng woc Paris (Vin kién
sira 461 nim 1967)"1. Mot cich 15 rang, thdng qua
diéu khoan vira néu, Hi¢p dinh TRIPs dd “mic
nhién” thira nhin nguyén tic nép don du tién 4p
dung ddi voi bén déi tugng sang ché, giai phap hitu
ich, kidu déng cong nghiép va nhn hidu nhw dugc
quy dinh tai Diéu 4 Cong wdc Parts.

2. Nguyén tic sang tao dlu tién 4p dung déi
véi séng ché va nguyén tic sir dung diu titn ap
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dung di véi nhin hi¢u trong phap luit Hoa Ky,
phép luit mdt sé qubc gia khic vi phap luit
quéc té

K& tir truérc khi gia nhap va tr thanh thanh vién
ctia Cong udc Paris cho téi nay, Hoa Ky luén la
quéc gia ¢6 hé théng bao ho sing ché vo cing linh
hoat, ning dong, sing tao va hé thing bio ho sing
ché ndy chinh 2 mét trong nhitng yéu tb then chét,
¢6 ¥ nghia quyét dinh trong viéc 1am cho Hoa Ky
ludn trg thanh quéc gia dn dhu thé gidi trong cic
linh vyc kinh t, khoa hoc k¥ thuat, cong nghé va
thuong mai2. Ngay tir nhimg nim dAu trong sy phat
trién clia cac hé théng bio ho sang ché quic gia,
con sb so sanh vé s6 luong sang ché dugc bao ho
trong gin hai trim nim, tir 1790 dén 1960, gita
bbn nuée phit trién gdm Anh, Dirc, Phap, Hoa Ky
di cho thdy rat 1o didu d6. Ching han, vao ding
nim Cong uéc Paris dugc ky két nim 1883, sb
lugng bing doc quyén sing ché duge cip boi co
quan c6 thim quyén & bén qubc gia vira néu 1a
3.962 (Anh); 4.848 (Dirc); 8.087 (Phap) va 21.162
(Hoa Ky), sau d6, dén nam 1951, v&i ¥ nghia 1a
ndim dAu tién cia nita sau thé ky XX va ndm thir 68
ké tir khi Céng wéc Paris dugc ky két, sé hrong
bing doc quyén sing ché duoc clp gilta bén québc
gia déu tang manh trong d6 ting nhiéu nhit, din
dAu vin 13 Hoa K¥, cu thé 13.761 (Anh); 25.200
(Phap); 27.767 (Dic) va 44.384 (Hoa Ky).

Hoa Ky gia nhdp vé trd thanh thanh vién cua
Cong udc Paris tir ndm 1887, hay chi 3-4 nim sau
khi Cdng ude duge ky kbt (1883) va c6 hiéu luc
(1884), nhung cling chi 3 ndm sau khi Pao luft
Bing doc quyén sang ché Hoa Ky ndm 1790 ra 4o,
vao nam 1793, twong g trong nhiém ky coa Tfmg
théng Thomas Jefferson, Téng théng dwoc xem 1a
mot trong nhimg nguoi sang lap ra Hop Ching
quéc Hoa Ky thinh vuong d3 sém nhén ra yéu ciu
cin thiét phai c6 thém cAc quy tic cho hé théng cip
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bing doc quyén sing ché, do vay, lin du tién &
Hoa Ky nguyén tic sing tao d4u tién da duoc dua
vio Dao lugt Bing déc quyén sing ché sira déi
1793, theo d6 danh quyén wu tién cho “nhé sing
ché diu tién va dich thyc” gilra nhilg ngudi doc
Iap cing tao ra mft sing ché tring nhau va déu cf
don diing ky bao ho?, Trong khi con ¢o nhiéu tranh
Iuan v& luan diém nay, trong thyc tién hanh phap &
Co quan Sang ché va Nhan higu Hoa Ky (USPTO),
nguyén tic sing tao dhu tién thye sy dugc ap dung
ké tir nam 1836, ddy ciing chinh 13 ndm Dao lujt
Béng doc quyén sang ché tiép tuc duge sira ddi boi
Quéc hoi Hoa Ky5.

Canada gia nhap va trd thanh thanh vién cia
Cong wde Paris trong ndm 1923 va Phillippines
trong ndm 19656 d& cing véi Hoa Ky 12 ba quéc
gia duy nhit trén thé gidi ép dung nguyén thc sing
tao dAu tién trong h¢ thong bao ho sing ché quéc
gia cho téi nam 1989 va ndm 1998, khi Canada vi
Phillippines 14n lrgt chdm dirt 4p dyng nguyén tic
sang tao dAu tién, trén co sd do gia nhép “dai gia
dinh” cic quéc gia thanh vién Cong uéc Paris
khic, d& chinh thirc chuyén dbi sang 4p dung
nguyén tic ndp don dhu tién trong hoat dong bio
ho séng ché clia minh?,

Du khéng con “déng minh” ndo trong viée 4p
dung nguyén tic sing tao diu tién trong hé théng
bao ho sing ché quéc gia, sy “mt minh” hay “dée
hanh” cda viéc 4p dung nguyén tic ndy & Hoa Ky
theo Pao lujt B@'mg doc quyén sang ché duge tiép
tyc nhiéu tram nim cho t6i tin thap ky thir hai cia
thé kj XXI, khi Dao lugt Sing ché Hoa Ky nim
2011 duge ban hanh va cd hiéu lye, Hoa Ky méi
thue sg hoa nhip véi phin con lai cia thé gioi
trong viéc chinh thirc chuyén dbi hé théng bao hd
sang ché clia minh tir viée 4p dung nguyén the sing
tao dAu tién sang &p dung nguyén the nop don du
tién vdi lich trinh cia sy chuy#n dbi kéo dai cho
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dén nam 20158, Nhv vay, véi y nghia Hoa Ky 1a
qubc gia cubi ciing chuyén déi hé thng bao ho
sang ché tir 4p dung nguyén thc sang tao du tién
sang 4p dung nguyén tic ndp don du tién, tinh dén
nay, véi tdng s6 177 thanh vién Cong wéc Paris va
164 thanh vién WTO9, ¢6 thé n6i, nguyén tic ndp
don dhu tién trong bao hd s¢ hiru cong nghiép dbi
v6i cdc dbi tuong twong tmg da duoc ap dung trén
toan thé gi¢i. Tuy nhién, riéng ddi véi bao h nhin
higu, mét sy song tring dd, dang va s& tiép tuc didn
ra trong phép ludt quéc t&, khéng chi mang tinh qua
khir nhur trudng hop bao hé sang ché véi nguyén
the sang tao dAu tién d& khong con dugc ap dung
nhu trinh bay ¢ trén. Cy thé, khi quy dinh vé yéu
chu bio h¢ nhdn hiéu tai cac didu 15 - 21, Hiép
dinh TRIPs bao him m¢t sb diéu khoan tw chon
theo d¢ thira nhan nguyén téc sir dung dAu tién c6
thé tdn tai song song véi nguyén tic ndp don dhu
tién trong phép luat quéc gia thanh vién. Ching
han, tai Pidu 15:1, song song v&i ndi dung bt
bude, co ban yéu chu thanh vién bdo ho nhén hiéu
61 v6i “bit ky ddu hidu hoic sy phéi hop gifta chc
dAu hiéu ndo ma ¢6 kha ning phén biét hing hoa
hodc dich vy cta nha kinh doanh thuong mai nay
v&i hang héa hodc dich vu clia nha kinh doanh
thuong mai khac”, Hiép dinh TRIPs dbng thoi ghi
nhén trong trudng hop déu hidu dang ky nhén hiéu
khong ty minh c6 kha nang phén biét thi viéc ding
ky nhéin higu vin ¢6 thé x4y ra mét khi du higu d6
d3 trd nén c6 “kha nang phén biét cé dugc qua st
dung”10, Sau d6, tryrc tiép hon, tai Piéu 15:3 Higp
dinh TRIPs thita nhén thanh vién c thé quy dinh
viéc dang ky nhén higu phy thudc vao viéc sir dung
nhén hiéu d6 cho dii diéu khoan niy ddng thi loai
trir thanh vién khong duge quy dinh viée st dung
nhan higu trong thyc té 13 mét didu kién dé nop don
ding ky nhan higu!l. Twong ty nhu mot sb ghi
nhin dic biét khac trong ndi dung clia Hiép dinh

TRIPs!2, khoan 1 v4 khoan 3 Diéu 15 Hiép dinh
TRIPs phan 4nh phin ndo phdp fudt vA thyc tign
bio ho nhin hign & Hoa Ky va mét sb qudc gia
khéc cing thude hé théng ludt an 18 nhw Anh va
Treland!3, Pidu ndy c6 nghia ring, & vao chc trudmg
hop tuong img, trong khi cc quc gia khic xét don
ding ky sing ché, mAu hitu ich, kidu ding cong
nghidp v nhin hiéu tAt ca déu danh quyén u tién
cho ngum nop don sém nhét, ridgng & Hoa Ky va
cac qubc gia néu tren, cho dén nay chi cic déi
tugng séng ché, mAu hitu ich va kidu déng cong
nghiép tudn theo nguyén tic nay, riéng dbi voi
nhén hidu nguyén tic sir dung dAu tién vin khing
dinh sy khéc biét trong hé théng bao h¢ nhin hidu
ciia ho so véi hiu hét cic quéc gia khac.

& Viét Nam, tir cach thanh vién ciia ching ta &
ca Cong wéc Paris vi Higp dinh TRIPs din dén
nhidu ni dung twong tmg duge tim thiy trong Ludt
S¢ hiru tri tué nam 2005 (sira ddi, bd sung nim
2009). Chéng han, trong khi Bidu 90 va Pidu 91
quy dinh v& nguyén thc ndp don dAu tién va nguyén
thc wy tién 4p dung trong dang ky s& hitu cong
nghigp déi véi ba dbi twong gdm sang ché (trong
6 c6 giai php hiru ich), kiéu ding cong nghiép va
nhin higu, diém g khoan 2 Piéu 74 t4i hién phin
ndo ndi dung t chon thé hidn tai Didu 15:3 Hiép
dinh TRIPs d& duoc vién din & trén, vi vdy, didu
khoan ndy quy dinh déu higu tring hofic tuong tir
dén mirc gay nhdm 1n v6i nhan higu cia ngudi
khac “da duoc sit dung va thira nhin rong rdi” cho
héng hoa, dich vu tring hodc twong ty tir trde
ngdy adp don ding ky nhin hiéu hodc trede ngay
wu tién ctia don ding ky nhin hifu trong trudng
hop don ding ky nhan hidu duge hudng quyén wu
tién bj coi 12 “khéng c6 kha nang phén biét”, do do
khong thé ding ky nhan higu. Khong dimg lai ¢ d6,
Khoan 2 Pidu 136 Ludt S¢ hitu tri tug con dong thvi
quy dinh “nghia vu sir dung nhén hiu” cta chi s¢
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hitu nhén hiéu, nhu vay, cho phép ngudi khic dwge
quyén yéu ciu chim dit hiéu lyc cha mét nhén
higu mét khi nghia vu ndy bi vi pham boi chi s
hitu hodic bdi ngudi duge chil s¢ hiru cho phép st
dung nhan hiéy, cu thé khi nhitng ngudi nay da
khong st dung nhén hiéu “trong thoi han nim nim
lién tuc trréc ngy cb yéu chu chim dirt hidu luc
m3 khéng c6 ly do chinh déng, trir tredng hop viée
sir dung durge bit dAu hodc bit dau lai trude it nhit
ba thang tinh dén ngdy c6 yéu cu chim dirt hidu
lye” theo quy dinh tai Pidu 95 vé cham dirt hiéu
Iuc ciia van bing bao hd déi twong so hiru cong
nghiép.

Tém lai, khic voi nguyén tic ndp don diu tién
& duge phép ludt qudc t€ ghi nhan c6 tinh nhit
quan trong bao ho sang ché, giai phép hiru ich va
kiu déng cdng nghiép, theo quan hé giita cic didu
khoan cita Hiép dinh TRIPs din nhap héa cic didu
khoén trong tmg cia Céng udc Paris bén canh tuw
cach thanh vién ciia hiu hét cic nwdc trén thé gii
& Céng udc va Hiép dinh niy, cdc qubc gia trén thé
gi6i ngdy nay lai hoan toan c6 thé 4p dung song
song ca hai nguyén tic ndp don diu tién va nguyén
the sit dung ddu tién trong hé théng bao hd nhén
hiéu ctia minh, Dit trong thire tién viéc 4p dung hai
nguyén tic ndy déu khéng don gidn, dic bigt dbi
v6i nguyén tic sit dung ddu tidnl4, d& nhan thiy
ring trong ciing mot ngft canh véi cing loai vu
viée, lich sir phét trién cua céc hé théng béo hd
quyén s& hifu céng nghigp qubc gia da cho thiy

ring, viée 4p dung nguyén thc ndo trong hoat dng
bao ho déi tuong s hiru cong nghiép twong fmg ¢
sur khac biét rd rang tuy thudc vio quan diém lap
phép xuét phat tir diéu kién phét trién khdc nhau
giita cic nuéc. Ly giai s khac biét ndy hoan toan
¢6 th dugc xem xét tir sy khéc bigt it 16n trong hé
théng bio hd cac quyén s& hiru tri tué & Hoa Ky néi
riéng so véi cac quéc gia con lai khac trén thé gidi,
Nhin chung, viéc 4p dung nguyén tic ngp don diu
tién & At ca cc qudc gia khac nghiéng vé sy nhe
nhang, thugn lgi, d& 4p dung va nhanh chéng gidi
quyét vAn d& c6 lién quan trong mt vy viée trong
{mg theo tinh “s&n ¢6 va xéc dinh” ciia yéu t6 thii
gian béi khi t6 chirc, c4 nhén ndp don ding ky s¢
hitu cong nghiép thi thi tuc “ghi s6 hay thy 1y déu
phai duoc tién hanh, do viy, kho c6 thé ndy sich
kho khiin, tranh c3i hay bit ddng1S. Trong khi d6, &
Hoa Ky, viée ting c6 hing trim ndm &p dung
nguyen thc sang tao dhu tién trong ding ky sang
ché va hién tai viée tiép tuc 4p dung nguyén the st
dung dAu tién trong bao hé nhén hiu nhdm mye
dich x4c dinh hay chi ra mét cach chinh xéc,
rang ai 13 ngudi di sang tao hodc sir dung dhu tién
trong s6 nhitng ngudi ddc l4p cing sing tao holc
ciing sir dung mét d5i twong, do vy, cong viée ndy
$& tr&r nén khé khin va nan giai hon rét nhidu, Tuy
nhién, thye tién d3 chimg minh, viéc ap dung cée
nguyén tic do thuc su khuyén khich va thuc ddy
dAu tu sang tao va khai théc, sit dung sang tao hon
rét nhiéu O

1. Nguyén van: “In respect of Parts II, Ill and IV of this Agreement, Members shall comply with Articles 1 through 12,

and Article 19, of the Paris Convention (1967)".
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Stephen M. McJohn, ‘Patents: Hiding from History’, Santa Clara Computer & High Technology Law Journal, Volume 24,
2008, 961-980; B. Zorina Khan, The Democranzation of Invention. Patents and Copyrights in American Economic
Development, 1790-1920, Cambridge University Press, Cambridge, 2005.
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