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LUA CHON NHAN HIEU
VA KIEN NGHI PHAP LY CHO MOT
NHAN HIEU AN TOAN, HIEU QUA

@ NGUYEN LE THANH MINH

TOM TAT:

Nhin hi¢u sdn phim hang héa 12 pham trd ddu tién ma bat e khdch hang ndo ciing phai
uép can d&n. Gidng nh 1én goi cia mdi chi thé ngudli trong cdng ddng, xa hoi hién nay,
nhin hiéu mang la1 nhiéu gié tri cho ngudi tiéu ding, nhw: xdc dinh sin phdm muc tiéu, so
sdnh, phin loai c4c dong hang héa... Do vy, ding ky nhin hiéu nhu the ndo d€ trdnh bi cdc
d3i wong khéc truc Igi nhu 1am gid, 1am nhai sdn phim. . 3 mot yéu ciu bit budc d6i voi
hiu hét cdc doanh nghiép. Bai vi€t sé& tap trung phén tich cdc yéu t§ chinh, nhu: lya chon
nhin hiéu, y€u & an toin vé€ mat phép 1y, y&u 1§ mang lai tinh hiéu qui cho nhin higu va
mot 56 ki€n nghi vé phép ly cho mét nhdn hidu an toan va hiéu qua.

TW khéa: Nhin hiéu, doanh nghiép. ngudi uéu dung, néu chi hi¢u qué, tiéu chi an toan.

1. Lya chon nhan hiéu

Nhan hiéu 12 mét trong nhiing y&u 8 g6p phan
gitip khdch hang dinh dang va phan biét dugc mot
mit hang ndy d6i v4i mdt hodc nhidu loai mat
hang tudng tu khéc trén thi trugng. Cong viéc ddu
tién khi ti€n hanh xdy dyng tén nhin higu rat cin
su lva chon cén trong, thé gian ddu wey wdng hop
ly. Tén nhin hiéu hiéu qui 1a y nghia cia én goi
dudc luu trir trong tri nhd ciia ngudi ti€u dang mdt
cdch dé dang. Vi du khi nhic dén Iphone ngudi ta
nghi ngay d&€n Céng ty Apple (Hoa K¥). An teong
dau tién khi ngudi tiéu diing tim hidu vé sin phdm
13 & tén goi, nhiéu khi rat don gidn nhung lai rat dé
nhd. Viéc thanh cdng cda mot sin pham 13 thanh
qud dic k€1 1l nhiéu y&u 18 khdc nhau nhy gid
thanh, ki€u ddng. cong dung, 36 bén.. Khdng thé

phd nhan nhin hiéu la mot trong nhirng pham ry
quan trong giup k&t ndi ngudi ti€u diing vdi hang
hod sdn pham va, g&n lién vdi su thanh cong ciia
hang hod. D& gut hii dudgc nhifng thanh céng ma
nhin hiéu hang h6a mang lai, ngud phu trach thiét
k& s& cin dau tr nhiéu vé thasi gian, chi phi. tri tué...
vio viéc nghién ciu.

Thye chdt tén nhin hiéu khdng nhat thi€t phii
gin lién vdr dic urung cla sin phim. Doanh
nghiép c6 thé dua trén nhiéu y&u td khic nhau nhu
tén dia danh (Nhin hi¢u Vietnam Airlines, Binh
canh Tring Bang,..), hinh danh dfng vét (xa bong
Dove, dong xe 6 t6 Jaguar. trinh duyét Firefox vdi
hinh dnh con c40 d6...), hinh dnh con ngudi (cd hép
Ba c6 gdi. xi bdng C6 ba,..). Trong mt s3 truiing
hap, doanh nghiép di tao sy &n wong biing viéc
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\dy ngay tén thuong mai clia minh lim nhin hiéu
cho chinh san phim ho gidi thiéu (sin phim dién
wr LG, dién thoat Samsung...).

2. YEu 1§ an toan vé mit phép ly

Hién trong hé thdng vin ban quy pham phdp
ludt da ¢6 Luat S& hitu tri tué (SHTT) ndm 2005,
sifa d6i b sung ndm 2009 bao quit. diéu chinh csc
g6c¢ d6 phdp Jy cia khdi mém sé hitu cong nghiép
néi chung, ciing nhu d6i vé1 nhan hiéu néi riéng.
Cu 1hé, 1ai khodn 16 Diéu 4 Luat ndy quy dinh:
“Nhin hiéu 13 diu hiéu ding d€ phan bié hang
héa, dich vy cha cic 16 chifc. ci nhian khac nhau™.

Ngodi ra, tai khodn 17, 18, 19, 20 Luat SHTT
stra d8i. b3 sung nim 2009 quy dinh vé cc loa1
nhin higu nhu sau:

- Nhin hiéu tap thé ding dé phip biét hang
héa, dich vy clia cdc thinh vién ciia 16 chife la
chd sd hiru nhdn hiéu d6 vdi hing héa. dich vu
clia t§ chifc, cd nhin khong phdi 12 thanh vién
clia 18 chife d6.

Viduy vé nhan hi¢u tip thé: Lua Hi Béng; Nem
chua Thanh Hoéa:

Nhin hiéu ching nhin 1a chd s8 hitu nhin
hiéu cho phép t3 chitc, ¢4 nhin khic st dung trén
hing héa, dich vy cda 18 chite, cd nhan d6 d&
chifng nhan cdc dic tinh vé xudl xit, nguyén liéu,
vit ligu, cdch thite sdn xudt hang héa, cdch thie
cung cip dich vu. chit lugng, d6 chinh x4c, dé an
t0dn hojc cdc dic tinh khdc cda hiang hda, dich vy
mang nhin hiéu.

Vi du: Biéu twdng Woolmark li mdt nhin hiéu
(chitng nhéin) di dang ky ciia Céng ty Woolmark.
Woolmark |2 mdt bi€u tugng dam bdo chal lugng
xdc nhin cic san phim mang bi€u twgng d6, dude
1am 1if 100% len mdi v tudn thii cdc tiéu chugn
ky thudt nghiém ngit do Céng ty Woolmark quy
dinh. Nhian hiéu ndy dugce ding ky 1ai hon 140
mrée va duge cip h-xing cho cdc nha sin xuitcé
di khi niing dép dng cdc tiéu chuin ky thudt taj
67 nude.

- Nhan hiéu lién k&t [a do ciing mot chii thé
dang ky, triing hodc tudng tf nhau diing cho sén
phé’m‘ dich vu ciing loai hodc twong 1 nhau hodc
¢6 lién quan v8i nhau.

Vi du: Ciic dong san phim cda Honda v& xe
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midy Wave, bao ¢dm: Wave, Wave RX. Wave
SX.. Nhung tén nhin hiéu ndy dudc goi 1a nhin
hiéu lién k& vi né dép ing duge 3 didu kién: Do
cling chii thé [a Hing Hoanda diing ky, cdc sin
phdm nly déu ¢ tinh niing co bin tuong 1 nhau
vi cling niim trong chudi san pham vé xe Wave,

- Nbin hiéu ndi ti€ng 14 nhin hi¢u dudc ngudi
tiéu ding bigt dén réng rdi trén toan linh thg
Viét Nam.

Vidu: SONY, TOYOTA, MICROSOFT, .

Vé diéu kién d€ nhan hiéu dugc ding ky bao
hé., tai Piéu 72 Luat SHTT nam 2005 ¢6 quy dinh
vé didu kién chung d6i véi nhiin huéu dudc bio hd
nhu sau:

Nhan higu phdi la cdc ddu higu:

- Nhin thay dudc dué dang chif ¢di, tiY ngff, hinh
V&, hinh dnh, k€ ¢4 hinh ba chiéu hodc sy két hop
cic y&u 18 d6, dudc thé hién bing mét hodc nhidu
mau sic.

- C6 kha ning phan biét hang héa, dich vu cia
chii s8 hdu nhan hiéu véi hang héa, dich vy cla
chd thé khic.

Luu y, theo Luat SHTT Viét Nam thi khong bio
hd cdc nhan méu dudi dang dm thanh hodc min
hwong do khdng nhin thiy duge, ngay ca khi am
thanh, mdi huong dé ¢6 kha niing phan biét cao.

Ngoii ra, cin cif vio Diéu 73 Lugt SHTT nam
2005 thi d&i v6i nhin hiéu ¢ cic ddu hidu sau day
s& khong duge bio ho:

+ D4 higu tring hodc trong 1y d&€n mdc giy
nhim 1an véi hinh quéc k¥, qudc huy clia cic nude.

+ DAu hiéu miing hoidc wdng 1y dé€n mitc giy
nhim 130 véi biu tegng, cd, huy higu, tén viét i,
tén ddy dil cia cd quan nha nudc, 13 chite chinh tri,
18 chite chinh try - xa héi, (3 chite chinh tri x3 hoi -
nghé nghiép, (& chife xi hoi, 18 chiic xi hdi - nghé
nghiép cla Viét Nam va 1§ chic qudc 1€, néu
khong dugce cd quan, 18 chic d6 cho phép.

+ Ddu hiéu triing hoac wong w dén mifc giy
nhim 1in v&i 1&n that, biét méu. bit danh. hinh dnh
cha Jinh ty, anh hiing dan t4c, danh nhin cia Viét
Nam, cda nude ngodi.

+ Diu hiéu triing hoic tuong Wy dén mic giy
nhim 1in vd1 ddu chiing nhin. diu ki€m tra, diu
bao hinh cia t8 chirc qudc 1€ ma 18 chie dé b
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yéu cdu khéng dugc sit dung. trif trudng hgp chinh
16 chifc nay ding ky cdc ddu d6 lam nhin hiéu
ching nhin.

+ Dau hiéu lam hi€u sai 1§ch, gdy nhim 1in
hoiic ¢6 tinh chét ilYa d8i ngudsi tiéu divng vé& ngudn
g6c xuil xd, tinh ning, cdng dyng, chil lvong, gid
tri hodic cdc dic tinh khdc cia hing héa, dich vy.

Déi véi nhan higu néi tiéng:

Nhin hiéu ndi ti€ng khéng phii ding ky bio
h6, chi can da duac st dyng vi nhan biél rong rii.
Tiéu chi d€ ddnh gid nhan hig¢u ndi uéng dugc quy
dinh tai Bidu 75 Ludt SHTT nam 2005 nhy sau:

+ 86 lugng ngudi tieu ding lién quan di biél
dén nhin higu théng qua viéc mua ban, sit dung
hang héa. dich vy mang nhidn hiéu hodc théng qua
quéng cdo:

+Pham vi lanh thé ma hang héa, dich vy mang
nhan hiéu da dudgc ltu hanh;

+ Doanh s& tif viéc bdn hing héa hoac cung cap
dich vu mang nhin hiéu hodc s& Juong hang héa da
dugc bén ra, ludng dich vu d3 dude cung cap;

+ Thdj gian sir dung Lién tuc nhédn hiéu;

+ Uy tin rdng rdi ctia hiang héa, dich vu mang
nhan hiéu;

+ 86 Iugng qudc gia bao ho nhan higu;

+86 lugng qudc gia cong nhin nhin hiéu 13 n8i
uéng;

+ Gi4 chuyén nhugng, gid chuyén giao quyén
st dung, gid tri g6p van diu e ctia nhin hiéu.

3. Y&u t6 mang tinh hi¢u qui cho nhin hi¢u

D€ bién mdt sin phim trd thanh mét nhin
hi¢u dugce dinh vi trong 19ng ngudi tiéu dang, cin
mdt qué trinh xdy dyng nhin hiéu hiéu qud.
Chién Iugc nay dugc thiét k€ va rdt ra tir thyc 1ién
kinh doanh cta cdc cong ty, doanh nghiép, 18
chic d€ gigp khich hang nhanh chéng xdc dinh
sén phim vi doanh nghiép ma ho dang mudn
hu6ng d&n. Khdng chi cung cip cho khdch hang
nhitng ludn cif nhiim lya chon nhan hié¢u sin
pham ctia chinh doanh nghiép chi khéng phéi cia
ddi thd canh tranh, muc téu xay dyng nhin hiéu
con xoay quanh van dé thu Init va gi@ chan khdch
hang trung thanh bing cdch cung cip mdt sin
phdm hay dich vy diing vé1 nhitng gi md nhin
hiéu d6 bao ham trong sdn phim.

D€ xdy dung va phit rién mot nhin higu lau
dai va mang tinh hiéu qué cao, cdc céng ty, doanh
nghiép cé thé tham khio nhitng y&u 18 sau:

- Mang tinh d3c trung, gidp phan bi€t hing hod
mdt cdch dé dang (Vi du: Apple, Samsung,
Nokia...)

- Don gidn, dé doc, dé nhin dang, dé nhé (Vi
du- Coca Cola, Pepsi...)

- NEu ¢6 thé, nhin hiéu nén 20i md, gitip khdch
hang dé hinh dung vé chilt lugng, Idi fch cla sdn
phim (Vi du: x4 bdng Lifeboy, san phim xe Vin-
fast.),

- C6 khd ning phién dich cao sang nhitng ngon
ngif khéc.

- Ddm bdo dudc phip ludt bdo hd (bing viée
dang ky hodic khéng can ding ky theo ndi dung da
phan tich & trén).

- Khéng nén ddng nhirng t€n goi ma khi dich
sang ngdn ngi khéc, ngi¥ nghia b hi€u sang hudng
téu cye (Vidu Nhin hiéu mudn stf dung & nhitng
nuée ding téng Anh nén han ché diing tén
“Dung™. vi néu hiéu sang 1i€ng Anh tir nay c6
nghia la chdt thdi, phan bén: hang xe khéng nén
ding 1én “Nova™. vl ngudi ti€u ddng ndi ti€ng Tay
Ban Nha sé hi€u theo nghia xe “khéng chay dugc™
(“No va" nghia la “khdng di" theo ngdn ngif nay).

- Cin c6 k& hoach bai ban v chi 1i€t vé (31 cd
nhirng vin dé dm wt @ phan trén d€ uép tuc xdy
dyng nhan hiéu trong cic nim t8i, muc uéu chién
luge cho sin pham.

- Y&u 16 truyén théng cing 14 mot vin dé ludn
duge wu tién trong thddi dai cdng nghé phit trién
nhanh nhtt hién nay. D€ dat dude hiéu qui cao,
doanh nghiép cin dua trén ngu(‘in luc kinh t€,
ngllén nhan lyc dé€ thyc hién truyén thong nhin
hiéu théng qua chién dich quing cdo da kénh.
chién dich marketing...

Tit ci nhitng thiinh 16 n6i trén déu khéng phai
la diéu kién bat bude khu xdy dung nhan higu. Mgt
doanh nghiép vin c6 thé bd qua nhitng y&u 18 nay,
k€ cd viéc khdng ding ky bdo hd, va viin sif dung
nhin hi€u cia minh mdt cdch binh thugng. Tuy
nhién. nhin hiéu chita ding nhitng thinh (8 néi
trén cang nhiéu thi hiéu qui khai thic dide cang
cao. Piéu nay ciing ¢6 nghia nhan hiéu sé an toan
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va it bi xdm pham hon trén thi trudng, khi hién nay
finh trang ddnh cidp, lam nhdi, lam gid nhin hiéu,
dit nhin hiéu gdy nhdm 14n cho ngudi tiéu ding...
dang bt nhing di tugng canh tranh khéng lanh
manh 4p dung ngay cang nhiu.

4. Mbt s8 ki€n nghj vé mit phap I§

Ngudn luft diéu chinh d81 vdi SHTT néj chung
va van dé nhin hiéu néi riéng a vin bdn Luit
SHTT nam 2003, sita d8i b3 sung nam 2009. Ben
nay, Luft da 14p hop. k€ thira, bé sung, hé théng
héa va niing cao tinh phdp 1y cta nhitng quy dinh
vé SHTT nhim tao ra mdt hé théng phap luat
SHTT théng nhil, ddy di. hiéu quid danh cho
doanh nghiép. cong ty, cdc nhi ddu we. i thi
ruéng Viét Nam, d4p itng nhitng yéu cdu cia Higp
dinh TRIPS va phi hgp vdi nhitng thng 1& quéc t&.
Ludt SHTT ra ddi cdn khdc phuc nhitng thi€u s6t
vi gidm 161 da nhiing mau thudin, chéng chéo clia
cdc quy dinh v& SHTT trudc day trong cdc vin bin
phdp ludt khdc nhau, guip viéc thuc huén va dp
dung Luit dugc dé ding. thuan Ig1 hon.

Hon mot thip ky dufa vao thuc hién, cdc doanh
nghiép di nhan thitc duge (Am quan trong cla nhan
hiéu vi dan dua nhiin hiéu vao qud trinh nghién
ciu, dau W eda hoat dong kinh doanh thuong mai.
Nhimg cd quan phy tréch vé viéc quan ly SHTT
nhin chung da hoan thanh cdng 1dc chuyén mén
ciia minh, dién hinh 1 Cuc SHTT. Tuy nhién. n€u
ddnh gid mdt cdch k¥ ludng vé cd phuong dién ngi
dung 13n thi hinh phip luit vin thiy con tén ai
mét 58 han ché, bit cap can dude xem xét nghién
citu sira d8i, b3 sung ciing nhu thay thé trong thdi
gian sip tdi. Dudi day 12 mot sd van dé han ché
ctia phdp Jugt SHTT va thyc thi phdp luat SHTT
ltén quan d&n nhin hiéu:

- Mot nguyén tic d& nhan thay 12 quyén dugc
khaj thic gid tri st dung nhédn hiéu dudng nhién
thude vé chi s6 hitu nhin hiéu, do d6 chd sd hitu
nhin higu ciing 181 y€u phdi c6 nghia vu s bio vé
minh khi c6 dé nghi chim dift hiéu lyc d6i vdi nhin
hiéu ciia minh, Hay néi cich khic, chd sd hiru
nhan hiéu phdi c6 nghia vu chifng minh hianh vi sit
dung nhin hiéu cia minh bing cdch dua ra cdc
chitng cf ching minh phit hdp véi quy dinh ta1
Khoan 5 Diéu 124 Luat SHTT, quy dinh vé nhifng
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hanh vi dugc cho Ja sit dung hop phiap nhdn higu
trén thye 1€ nhu:

a) Gin nhin hiéu dudc bdo hd 1én hang hod,
bao bi hiing héa. phudng tién kinh doanh, phucng
uén dich vy, gidy 3 giao dich trong hoat ddng kinh
doanh;

b) Luu théng, chio bén, quéng cdo aé€ bén, tang
trir d€ bién hang h6a mang nhan hiéu duge bdo hj;

¢) Nhip khiu hang béa, dich vy mang nhan
higu dugc bao ho.

Do véy, d€ yéu ciu cham dift higu luc mdt vin
bing bao hé nhin hiéu do khéng sir dung thi chi
cdn c6 don cGia bén thit ba yéu cu va cdc chimg e
chitng minh. Trong trudng hgp chu s& hiru nhin
hiéu khong chdng minh hodc cdc ching ¢ chifng
minh khéng thuyét phuc, Cuc SHTT s& xem xét
cham ditt hiéu lyc cia vin bing bio hé nhin hiéu
d6. Cuc SHTT khdng nén tie chdi dé nghi cham dit
hidu lite clia bén thf ba véi cdc 1§ 1& lién quan dén
chitng cif vé viéc khdng st dung.

Hién nay Luat SHTT cong nhan mét s6 dang
hinh théc nhin hiéu nhat dinh, cu thé 1a “diu hiéu
nhin thdy dugc dudi dang chir cdi. tif ngi¥, hinh vé,
hinh &nh, k€ i hinh 3 chiéu hogc sy k&t hgp cdc
y€u16 6. duge 1h€ hién bing mdt hodc nhidu miu
sdc”, theo quy dinh tai Khodn | Diéu 72 Luit
SHTT. Nhu viy, theo quy dinh cia Lubt SHTT
hién hinh, c6 thé k&1 ludn nhitng hinh thdc nhin
hiéu dugc bdo ho hau hét duge xem la nhin hidu
truyén thdng, ma d4u hiéu “nhin thay dudc ™ 12 mdt
tiéu chi bit buée. Mic di quy dinh nay vin phd
hap v3i quy dinh tai Diéu 5 Hié¢p dinh TRIPS bdi
didu nay cho phép: “Cic thanh vién cé thé quy
dinh riing diéu kién d€ dudc ding ky 1a cdc dfu
hiéu phdi la ddu hiéu nhin thd'y dudc”. Tuy nhién.
thyc ti€n 4p dung lai mang lai nhiéu loai nhin hiéu
sin phim ddc ddo, mang nhiu dang hinh thitc
“phitruyén thang " khdc khdng thé théa man dude
ti€u chi nay, nhung nhidu doanh nghiép vin c6 nhu
cdu ding kg bio hé cho san phim nay cda ho.

Theo Biéu 15 Hiép dinh TRIPS 1l bat ky mat
diu higu hoic 18 hap cic diu hidu nio c6 kha ning
phan biét hang héa hodc dich vu ciia mét doanh
nghi€p vai hing héa hodc dich vu cida cic doanh
nghiép khéc déu c6 thé duge cong nhin Ia nhin
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fiéu hang héa. Chinh vi vay, viéc chi quy dinh ddu
hiéu “nhin thdy duge” nhu Luit SHTT hién tai
dang han ché pham vi dugc bio ho cda nhin hiéu
di rat nhi€u. Bon cif mot vi du vé mot loai nhan
hiéu phi truyén th6ng dic trung d tifng 16n tai trén
thyc 1€ tir nhitng ndm 1994 12 nhén hiéu vé dm
thanh. Ma1 doanh nghiép ndi ti€ng vé dong sin
phim Motor dic tryng cia minh tai Hoa Ky l1a
Harley - Davidson da nép hd sg dang ky d€ sin
phdm ciia minh dudc cong nhan 1a mang nhin hiéu
am thanh déc quyén, mdt dic trung rit riéng chi
c6 & hé théng déng cd V-twin ciia cdc hing xe
Motor tai My. Dya vao nhitng diéu kién cin dé
xdc dinh nhy tinh déc nhi't, d& nhian dién va dé
phin biér, loai hinh nhin hiéu ndy di ducc thira
nhin vé mit phdp 1y. Mét vi du khéc 12 nhan hiéu
vé miii hudng, c6 thé thi'y rit dic thit cda dong san
phim nudc hoa va my phim, ciing da dude nhidu
qudc gia trén thé gidi hién nay cong nhin.

Trong bdi cinh hoi nhip kinh &, cdc doanh
nghiép sé phdi d6i ma( vdi canh tranh tif nhiéu gdc
43, do d6 v8i pham vi hinh thitc bdo hd nhin hiéu
nhu bién tai s& 13 rao can cho céc doanh nghiép dé
bao hd cdc quyén SHTT cha minh. Nhin vio thye
1ién 4p dyng tai nudc 1a, néu md rong hon vé pham
vj ctia hinh thifc nhin hiéu trong quy dinh ciia phdp
lugt thi mifc do phét 1ri€n cda cdc dong sin phdm
vi du néi trén c6 thé duge phét tri€n manh mé hon
a1 Viét Nam,

- Phip luat SHTT da c6 nhitng quy dinh nhiim
ngdn ngita va gidi quy&t hién wong xung dot
quyén trong bio hd nhin hiéu va tén thuong mai.
Tuy nhién, quy dinh vé pham vi bio hd quyén dgi
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ABSTRACT:

Product brand is the first category that any customer has o consider. Like the name of a
person, product brand brings many values 1o consumers such as the identification of targeted
products and help consumers compare and classify different products. Therefore, it is
necessary for most businesses to register their trademarks 1o prevent being exploited by other
parties in making counterfc products. This article focuses on analyzing main factors that
effectively protect a product brand, such as brand selection, legal safety factors, factors that
bring the efficacy to a product brand and proposing some legal recommendations for protecting
trademarks effectively.

Keyword: Brand, corporations, consumers, criteria of effectiveness, criteria of safety.
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