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Quy dinh cua phap Mat hidn hanh ve 
vide ky kit hdp ddng lam viec cd thdi han 
va hdp ddng lam viec khdng thdi han da 
tao ra sii phan biet 02 loai hdp ddng din 
dg'n sii bat binh dang, tam ly "trdn" 
"dudi" giiia ngUdi ky hdp ddng cd thdi han 
va hdp ddng khong thdi han. Vide quy 
dinh vi hdp ddng khdng xac dinh thdi han 
ddi vdi dpi ngu vidn chflc se khdng khuyen 
khich cd che canh tranh, khdng co vao, ed 
ra, tfl dd khdng tao dpng Ifle trong cong 
viec. Mat khac, quy dinh vi hdp ddng 
kh6ng xac dinh thdi han con la mpt trong 
nhflng nguygn nhan din den tinh trang 
cac ddn vi sii ngMep cdng lap i lai, trdng 
chd vao ngudn ngan sach nha nfldc, kem 
nang dpng, sang tao, ddng thdi khdng thiie 
day qua trinh xa hpi hoa cung cd'p dich vu 
cdng. Vi vay, can doi mdi phUdng thflc 
quan ly vien chflc, de cao tinh canh tranh, 
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sang tao, loai bo tam ly "vien chflc sud't 
ddi". Du thao Ludt s ia ddi, bd sung mdt so' 
dieu eua Ludt Can bp, cdng chflc va Luat 
Vien chflc de xua't phUdng an thd'ng nha't 
thiie hien mpt che' dp hdp dong cd thdi ban. 
Theo do, ta't ca eac trUdng hdp vign chic 
dupc tuyen dung mdi sau Luat s ia ddi, bo 
sung cd hieu Me se cM thiie hien ky kit 
hpp ddng xac dinh thdi han. Tuy nMen, do 
dac diem eia qua trinh hinh thanh va ban 
cha't eia che dinh hpp ddng ddi vdi vign 
chflc d nUdc ta, nMeu vd'n de dang dat ra 
can nghien cflu giai quyg't hdp ly. 

1. Khai quat ve hptp ddng lam viec 
cua vien chdfc theo quy dinh cua phap 
luat hien hanh 

Hdp ddng lam viec eia vien chflc dUde 

I** PGS. TS. Trudng Dai hoc Npi vu Ha N6i. 
(..) -Jig Tr^^ng Bai hoc N6i vu Ha N6i. 
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quy dinh lin diu tien bdi Phap Ignh Can 
bp, cong chflc nam 1998 (sia ddi, bd sung 
nam 2003) va Nghi dinh sd 116/2003/ND-CP 
ngay 10/10/2003 quy dinh ve tuyen dung, 
s i dung va quan ly cdn bp, edng chflc 
trong cae ddn vi sfl ngMep eia Nha nUdc. 
Theo do, hdp ddng Idm viec la hinh thflc 
tuyen dung ngfldi vao lam viee trong cac 
ddn vi sfl nghiep eia Nha nfldc bang van 
ban thda thuan gifla ddn vi dUpc giao 
thim quyen tuyen dung vd ngfldi dflpe 
tuyen dung. 

Theo Luat Vien chflc nam 2010, hpp 
ddng lam viec la sfl thda thuan bing van 
ban giiia vien chflc hoac ngfldi dfldc tuydn 
dung lam vidn chflc v6i ngfldi ding dau 
ddn vi sii ngMgp edng lap ve vi tri viec 
lam, tien lUdng, chg' dp dai ngd, diiu kien 
lam viec quyen va nghia vu cua mdi ben. 

Xet vi ban cha't, hdp ddng la sU thda 
thudn gifla cac bdn tham gia quan he hdp 
d6ng. Tu nguygn, thoa thuan ludn la mpt 
trong nhflng nguyen tic bi t buoc de giao 
ke't va thflc hidn hdp ddng. Trong quan he 
dan sfl, thUdng mai, hdp ddng dan sU, hpp 
ddng thUdng mai deu dUde xac dinh la sii 
thoa thuan ve viec xac lap, thay ddi hoac 
châ m dflt quyin va ngMa vu gifla cae ben. 
De dat dUdc tinh cha't thoa thuan trong 
hdp ddng, cae ben tham gia hdp ddng phai 
du kha nang nhan thflc va diiu khign 
hdnh vi de the hien y chi dieh thiic cua 
ban than khi giao ke't hdp dong. Hpp ddng 
se vd hieu khi chu thg giao ke't hpp dong 
bi Ifla ddi, de dpa, cUdng ep bdi nguygn tic 
hoan todn tii nguyen thda thudn da bi pha 
vd. Hpp ddng lam viec eia vien chflc phat 
sinh trong qua trinh quan ly ddi vdi nguon 
nhan Me trong khu vflc cdng nhUng khdng 
the ngoai le. Viec giao ket va thiie hien 
hpp ddng phai bao dam nguygn tie tii 
nguyen, thoa thuan. 

Viec chuyen ddi nhflng ddi tUdng dUdc 
tuyen dung trong ddn vi sU ngMep cdng 
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lap tfl chi dp phap ly cdng chiie sang vidn 
chflc theo hpp ddng lam viec vdi nguydn 
tic thoa thudn giao ket hpp ddng xud't 
phat tfl ygu clu ddi mdi cd ehi td chflc va 
boat dpng eia ddn vi sfl ngMep cong lap 
trong bdi canh cai each hanh cMnh d nfldc 
ta Men nay. 

Tuy nhien, khac vdi hdp ddng ddn sU, 
hdp ddng thfldng mai, ndi dung hdp ddng 
lam viec eia vidn chflc lai gin Iiin vdi ygu 
clu eia boat dpng quan ly hanh cMnh. Do 
vay, tinh cha't thda thuan trong hdp ddng 
lam viec ed nhiing diem tUdng ddi khac 
bidt. Nguyen tic thda thudn gifla cac ben 
tham gia hdp ddng lam viec khdng phai la 
tuyet ddi. Viec xac dinh loai hdp dong, 
tham quyen giao kg't hdp dong, npi dung 
hdp ddng thupc ddi tUdng dieu cMnh cua 
phap Mat hanh cMnh. Theo quy dinh tai 
Diiu 25 Luat Vien chflc nam 2010, co 02 
loai hpp ddng lam viec: (1) Hdp ddng lam 
viee xac dinh thdi han la hdp ddng ma 
trong do hai ben xac dinh thdi han, thdi 
diem cha'm dflt hieu Me eia hpp ddng 
trong khoang thdi gian tfl d i 12 thang de'n 
36 thang; (2) Hdp ddng lam vide khdng xac 
dinh thdi ban la hdp dong md trong dd hai 
ben khdng xac dinh thdi han, thdi diim 
cha'm dflt Meu luc eia hpp ddng. 

Ddi tupng ap dung hai loai hpp ddng 
dupe phap Mat quy dinh eu the. Hdp ddng 
lam viec xac dinh thdi ban ap dung ddi vdi 
ngudi trung tuyen vao vign chflc sau ky 
thi tuyen dung, trfl can bp, cdng chflc dfldc 
chuyen sang lam vign chflc tai ddn vi sfl 
ngMgp cdng lap khi dap flng d i dieu kien; 
cong chflc trong bp may lanh dao, quan ly 
eia ddn vi su nghiep edng lap khi h i t thdi 
han bd nMem ma khdng dupe bd nMdm lai 
nhung van tie'p tuc lam viec tai ddn vi sU 
ngMep cdng ldp dd tM dude chuye'n lam 
vien chflc va bd' tri cdng tac phd hdp vdi 
chuygn mon, ngMep vu. Hdp d6ng lam 
viec khdng xac dinh thdi ban ap dung doi 
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vdi tnidng hdp da thflc hien xong hpp ddng 
lam viec xac dinh thdi han va trfldng hdp 
can bd, cdng chflc dfldc chuydn sang lam 
vign chflc tai ddn vi sfl ngMgp cdng lap khi 
dap iing d i diiu kien. Nhfl vdy, ddn vi sfl 
nghiep cdng khdng ed quyin tfl do Ifla 
chpn loai hpp ddng di ky ke't vdi vidn chflc. 

So vdi hdp ddng lao dpng, hdp dong lam 
vide cd nhiiu net tfldng ddng do npi dung 
hdp ddng deu la thoa thudn vide lam va 
phat sinh tfl nhu eau s i dung sfle lao dpng 
de tao ra nhflng san pham trong qua trinh 
lao dong; tuy nMdn nhiing gidi han phap 
ly vi nguygn tac trong hoat ddng nghi 
ngMep, nguygn tac quan ly vign chflc 
quyg't dinh nhiiu den tinh cha't thoa 
thuan eia ndi dung hdp ddng lam vide. 
Quyen va ngMa vu gifla cac bgn (ndi dung 
cMnh eia hpp ddng lam viec) dUdc xdy 
dung tren cd sd quy dinh eia phap Mat vdi 
nhfli^ nguyen tic v i tuan t h i Hig'n phap 
va phap Mat; tan tuy phue vu nhan ddn; 
tudn t h i quy trinh, quy dinh chuygn 
mdn, nghiep vu, dao dflc nghe nghiep va 
quy tic flng xi; chiu sU thanh tra, kiem 
tra, giam sat cua ed quan, td chflc cd 
thdm quyin va cua nhan dan. Nhflng gidi 
han phap ly nay da tao ra sfl khac biet 
trong nguygn tic tfl nguydn thoa thu^n 
khi giao kit hdp ddng lam vide. Khd cd 
the xac dinh dfldc ndi dung ma vidn chflc 
va ddn vi sfl nghigp cdng lap tfl dinh doat, 
thda thuan trong hdp ddng lam viec. Sfl 
thoa thudn chi thd hien b nhflng khia 
canh nhfl: mong mud'n dfldc tuyen dung, 
thflc hign vi tri viec lam cung nhflng thoa 
thuan cha'm dflt hdp ddng lam viec. De 
nguygn tic tU nguyen thoa thuan dupe 
the hign ro net trong hdp ddng lam viec 
cua vien chflc vdi nhflng nguyen t ic bao 
dam quyin lam viec, tfl do Ifla chpn vide 
lam, ndi lam viee trong cd ehe' tU ch i eia 
ddn vi sfl nghigp cdng lap, can ed nhflng 
sia doi, bd sung ve che dp phap ly e ia 
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hdp ddng lam viee trong Luat Vign chflc p 
Viet Nam Men nay. 

2. Mot so van d i dat ra doi vdti che 
dinh phap ly ve hcfp ddng lam viec 
cua vien chiic va kien nghi s i a ddi 

2.1. Ve xde dinh pham vi hop dong lao 
dgng vd hap dong lam viic trong ddn vi sU 
nghiep cong lap 

Viec xac dinh pham vi hpp ddng lao 
ddng va hdp ddng lam vigc trong ddn vi sfl 
nghigp cdng lap hoat dpng bing kinh phi 
do ngan sach nha nfldc cd'p Men nay dfldc 
thflc hidn theo quy dinh eia Nghi dinh so' 
68/2000/ND-CP ngdy 17/11/2000 ve thflc 
hien che do hdp ddng mpt sd loai cong viee 
trong ed quan hdnh chinh nha nUdc, ddn vi 
sii ngMep, Nghi dinh sd 29/2012/ND-CP 
ngay 12/4/2012 ve tuyen dung, s i dung vd 
quan ly vidn chflc va Nghi dinh 
161/2018/ND-CP ngdy 29/11/2018 s ia dd'i, 
bd sung mpt so quy dinh vi tuydn dung 
edng chflc, vign chflc, nang ngach cdng 
chflc, thdng hang vidn chflc va thflc hign 
chg' dp hdp ddng mpt so' loai cong viec 
trong cd quan hanh chinh nha nUde, ddn vi 
sii ngMep cdng lap. Theo do, trong ddn vi 
sU nghigp cdng lap cd the ky kit hdp ddng 
thug khoan tai san, hpp ddng dich vu, hpp 
ddng lao dpng, hdp ddng kinh te va eac 
loai hdp ddng khde theo quy dinh eia 
phap Mat. Khdng thiic thien viec ky hpp 
ddng lao dpng ddi vdi nhflng ngfldi lam 
cong vide chuyen mon, nghiep vu d vi tri 
viec lam dfldc xac dinh la vien chflc trong 
ddn vi sfl ngMep cdng lap do Nha nfldc bao 
dam toan bp hoac mpt phan chi thudng 
xuyen. Cac quy dinh eia phap Mat hien 
hanh dat ra mpt so' van de can tig'p tue 
ngMen cflu, s ia ddi. 

Thii nhdt, hoan thien viee xay diing he 
thd'ng vi tri viec lam cua vidn chflc lam cd 
sd xac dinh ro pham vi ky hpp dong lao 
dpng, hpp ddng lam viee. De giai quyet 
vd'n di nay, mot trong nhflng ndi dung 
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phai thue hien la tang cUdng phan cap 
tham quyen eia ngUdi dflng dau ddn vi sfl 
ngMep trong viee quyg't dinh vi tri viec 
Idm, cd ca'u vien chflc theo chflc danh nghi 
ngMep va so' Mdng ngUdi lam viee trong 
ddn vi sfl nghiep cdng lap. Hien nay, chi 
cac ddn vi sfl ngMep cong lap dUde giao 
quyin tii chi (ddn vi sii ngMep cdng lap tii 
bao dam chi thudng xuyen, cM diu tU va 
ddn vi sU nghiep cdng lap bao dam cM 
thudng xuyen) dUde quyet dinh vi tri viee 
lam, cd cd'u vien chflc theo chflc danh nghe 
nghigp va so' Mdng ngUdi Idm viec phii hdp 
vdi chflc nang, nhiem vu dUpc giao, trgn ed 
sd bao dam viec lam dn dinh va thu nhap 
cho so Mdng ngUdi lam viec tang them. Dg 
khic phuc tinh trang thieu thd'ng nha't 
trong tham quyin quyet dinh so' ngUdi lam 
viee, bd nhiem chflc danh nghe nghiep gin 
vdi vi tri viec Idm gifla ed quan ca'p trgn, 
Bp quan ly chuyen nganh vdi ddn vi sU 
nghigp cdng lap, nen ap dung quy dinh 
nay ddi vdi ddn vi sU ngMep cdng lap ehUa 
dupc giao quyen tfl chi. Tuy nMgn, ciing 
vdi viec phan quyen, can cd cd chg' kiem 
soat thUe hien quyin tu quyg't vi so lUpng 
ngUdi Idm viec va trach nMem trong vide 
thflc hien cMnh sach bao dam tai cMnh, 
chinh sach giam bien che' ddi vdi cac ddn vi 
sfl ngMep edng lap do Nha nfldc bao dam 
toan bp hoac mpt phan ehi thfldng xuyen. 

Tha hai, can xac dinh rd hdn hinh thflc 
phap ly eia cac quan he cd thg phat sinh 
trong viee thflc Men chflc nang, nhiem vu 
cua ddn vi sfl ngMep eong lap nhfl: quan 
he lao ddng, ddn sU, kinh te... tranh 
trudng hdp cae ddn vi sU ngMep edng lap, 
dac biet la cac ddn vi sU nghiep cdng ldp 
dupe giao quyin tfl chu ldi dung viec ky 
ket hdp ddng dich vu, hdp ddng chuyen 
gia, hdp ddng tfl va'n... thay eho hdp ddng 
lao dpng, hdp ddng lam viec de trdn tranh 
trach nMem tham gia bao Mem xa hpi, vi 
pham quyin Ipi cua ngfldi lao dpng. Day la 
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tinh trang dang tdn tai kha phd biin trong 
eac doanh ngMgp d Vigt Nam hien nay ma 
Bp Mat Lao ddng khi s ia ddi, bd sung phai 
tie'n hanh giai quyet. Td't ca cac quan he 
xua't phat tfl thoa thuan viee lam deu phai 
xac dinh Id quan he lao ddng, phai ky kit 
hdp ddng lao ddng, hdp ddng lam viec theo 
nguydn tic xac dinh pham vi gifla hai loai 
hdp ddng da dflpc ngu b phln tren. 

2.2. Vi thdm quyin liia chgn thdi han 
hop dong lam viic 

Theo quy dinh e ia Ludt Vidn chflc nam 
2010, can efl ki t qua tuyen dung, ngfldi 
dflng diu ddn vi sii ngMep cdng lap ky kit 
hdp ddng lam viee xac dinh thdi han vdi 
ngUdi trung tuyen vien chflc. Sau kM kit 
thuc hdp ddng xac dinh thdi han tM vign 
chflc dupe ky hpp ddng khdng xac dinh thdi 
ban. Hien nay, co nhiing thay doi nhit 
dinh vi viec Ma ehpn thdi ban hdp ddi^ 
Idm viec eua vien chflc. Theo Nghi dinh sd 
161/2018/ND-CP, khi ky hdp ddng xac dinh 
thdi ban vdi vien chflc dUpc tuyen dung, 
ddn vi su ngMep cdng lap cM dUdc ky toi da 
la 02 lan. Sau khi hi t thdi han eia hdp 
dong Idm viec lin t h i nha't, ngUdi dflng 
ddu ddn vi sfl nghiep cdng lap danh gia kit 
qua thflc thi nMem vu eua vidn chflc va can 
efl vao nhu cau s i dung ciia ddn vi sii 
nghiep cdng ldp de quyg't dinh ky tigp hdp 
ddng xac dinh thdi ban hoac khdng xac 
dinh thdi ban hoac cha'm dflt hpp ddng lam 
viec doi vdi vien chflc. Trudng hdp vien 
chflc ky tiip hpp dong lam viec xac dinh 
thdi han thi sau khi hit thdi han eia hdp 
dong lam viec, ngudi dflng diu ddn vi sfl 
nghigp edng lap xem xet thflc Men vigc k^ 
hdp ddng lam viec khdng xac dinh thdi han 
hoac cham dflt hpp ddng lam viec ddi v6i 
vien chflc. 

Day la quy dinh c6 tinh cha't tUdng 
dong vm nguyen tac giao ket hop dgng lao 
dong theo quy dinh cua Bp luat Lao dong 
nam 2012. Khi s i dung nguiji lao dong 
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lam viec, ngfldi s i dung lao ddng chi dUdc 
1^ hdp ddng lao dpng xac dinh thdi han tdi 
da la 02 lan. Sau dd neu ngUdi lao dpng 
vln tiip tuc lam viee thi phai ky kit hdp 
ddng lao dong khdng xac dinh thdi han. 
Quy dinh nay nham hUdng tdi mue tidu 
bao ve quyen lam vide eia ngUdi lao dpng, 
tao dieu kien cho mdi. quan hg lao dpng 
dUdc hai hoa va dn dinh. Phap ludt v i hdp 
ddng lam viec eia vign chflc cung cin phai 
tao l|ip dfldc mpt moi quan hg lao ddng hai 
hoa, dn dinh, trd thanh ddng Iflc, bao dam 
Meu qua trong cung flng dich vu cdng; dac 
biet doi vdi cae ddn vi sfl ngMep cdng d i 
diiu kien vdn dung cd che tai cMnh nhU 
doanh nghidp. 

Tuy nMgn, Du thao Luat s i a ddi, bd 
sung mpt sd diiu eia Luat Can bp, cdng 
chflc va Luat Vien chflc (sau day gpi t i t la 
Luat s ia ddi, bd sung) trinh uy ban 
thUdng vu Qudc hdi tai phien hpp thfl 33 
da di xuai phfldng an ve chi dp hpp ddng 
doi vdi vign chflc tuyen dung mdi. Theo dd, 
tat ca cac trfldng hdp vien chflc dfldc tuydn 
dung mdi sau Luat s ia ddi, bd sung cd 
Meu liic se cM thflc hien ky ke't hpp dong 
xac dinh thdi han, ngoai t r i cac trfldng 
hdp: (l)Vign chflc da thflc Men xong hdp 
ddng lam viee xac dinh thdi han trUde 
ngdy Luat s ia ddi cd hieu lUc; (2) Can bd, 
cdng chflc chuyen thanh vien chflc theo 
quy dinh; (3) Vien chflc da thflc hien xong 
hdp ddng lam viec xac dinh thdi han tai 
cdc ddn vi sfl ngMep cdng ldp b vung sau, 
viing xa, vung cd diiu kien kinh tg' - xa hpi 
dac bigt khd khan can phai dfldc xem xet, 
danh gia tac dpng mpt each ky Mdng bdi 
nhflng ly do sau: 

Thii nhdt, quy dinh eia phap Mat da 
tao ra sU gidi han quyin, gidi han sfl tU 
nguygn thoa thudn e ia ddn vi sii nghiep 
edng lap trong giao kit hpp ddng lam viec 
doi vdi vien chflc. Trong cd che' tU ehi, khi 
ngudi dflng diu ddn vi sU nghiep cdng lap 
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dupe quyet dinh vi tri viec lam, cd ca'u 
vien chflc theo chflc danh nghe nghiep vd 
so' Mdng ngUdi lam viec phfl hdp vdi chflc 
nang, nhiem vu dfldc giao, tren co sd bao 
dam vide lam dn dinh va thu nhap eho so 
lupng ngUdi lam vide tang thgm thi ho 
phai dupe trao quyin liia chpn mpt trong 
hai loai hdp ddng lam viec xac dinh hoac 
khdng xac dinh thdi han nhlm bao dam 
tinh phu hdp vdi vi tri vide lam, cd ca'u 
vien chflc da dUpc xde dinh; bao dam tinh 
linh hoat trong viec s i dung ngudn nhdn 
Mc dap flng ygu eau thUc hien nhiem vu 
eua ddn vi. 

Tha hai, viee thUe Men hpp dong lam 
viec khdng xac dinh thdi han nhU quy 
dinh eua phap Mat hien hanh khdng phai 
la nguyen nhdn Idm ban chi cd chi canh 
tranh, thieu dpng Mc trong cdng viee, kem 
nang dpng, sang tao hay lam cham qua 
trinh xa hpi hoa cung ca'p dich vu edng eho 
xa hpi. Su dn dinh tich ciic trong quan he 
lao dpng la mpt trong nhflng yeu to' cin 
tMet tao nen tinh chuyen ngMep eia 
ngfldi lao ddng. Ben canh do, quan niem 
"vign chflc sudt ddi" khi thflc hien hdp 
ddng lam viec khong xac dinh thdi han 
khdng cdn phu hdp bdi Luat Vign chflc da 
cd nhflng quy dinh vi quyen ddn phfldng 
cha'm dflt hdp ddng lam viec eia ca hai 
chu the tham gia quan he hdp ddng. Theo 
dd, vign chflc ed the bi ra khdi vi tri viee 
lam da tuydn dung khi khdng d i sfle khoe 
de thflc thi nMem vu; khdng hoan thanh 
nMem vu 02 nam lign tie'p; khi vi tri viee 
lam ma vign chflc dam nhan khdng con do 
ddn vi sfl ngMep gap thien tai, hda hoan, 
nhflng ly do ba't kha khang khac theo quy 
dinh, ddn vi sfl ngMep ed quyin ddn 
phUdng cha'm dflt hdp ddng lam viec vdi 
vien chflc. Ngflde lai, tren cd sd nhflng quy 
dinh cua phap Mat, vien chflc lam viec 
theo hdp ddng Idm viec khdng xac dinh 
thdi ban ed quyen ddn phfldng cham dflt 
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hdp ddng ma khong can phai ed ly do 
nhflng phai thong bao bing van ban cho 
ngUdi dflng dau ddn vi sfl ngMep cdng lap 
biit trUdc it nha't 45 ngay. Day la nhflng 
quyin nang ed ban nha't trong nguyen tic 
tfl do Ma chpn viee lam va bao dam vigc 
lam va can dUde thdng nha't trong quan he 
lao dpng 5 ea khu vUc cdng va khu viic tfl 
trong boi canh cai each quan ly ngudn 
nhan Mc, tao dieu kidn dich chuyen nhan 
lUc tfl khu vflc tu sang khu vUc cong va 
ngUde lai. 

ThU ba, viec dUdc tU nguyen thoa 
thudn. Ilia chpn loai hdp ddng lam viec 
dd'i vdi vien chflc con gop phln nang eao 
nang Me canh tranh eia don vi sii 
nghidp cong lap. Ben canh cd che' cai 
each tiin Mdng, quyin dupc linh hoat 
trong viee Ma chpn thSi ban hdp ddng 
lam viec theo hUdng: Nhflng ngUdi cd tai 
nang, nang Iflc dap flng yeu cau eia vi 
tri vide Idm cd the dupc tuyen dung va 
giao ke't hpp dong khong xac dinh thdi 
han ngay sau khi he't thdi gian tap sU 
ma khong ein phai trai qua hdp ddng 
xac dinh thdi ban. Ddy la dieu can thiet 
de ddn vi sU nghigp edng lap thUe Men 
chinh sach thu hut nhan tai gdp phan 
ndng cao chd't lupng ngudn nhan Iflc eho 
ddn vi. 

ThU tu, viee gidi han thUe Men hpp 
ddng Idm viee khong xac dinh thbi ban 
eia vign chflc ed thd anh hu6ng de'n 
ngudn ehi cua Quy bao higm tha't nghiep. 
Su gia tang eia so' lUdng vien chflc trong 
nhflng nam qua cd the ty le thuan vdi sU 
gia tang cha'm dflt hpp dong lam viec. 
Tinh dg'n ndm 2016, so' Mdng vien chflc 
trong cac ddn vi sU nghiep cong lap la 
2.093.313, nhung tinh de'n nam 2017, 
tdng so vien chflc da la 2.441.791 ngUdi. 
Do vay, cin phai ed nhflng dfl bao nhd't 
dinh ve mflc tang chi eia Quy bao hig'm 
tha't nghiep trong danh gia tac dpng de 
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ed the' nhin nhan dfldc day d i nha't 
nhflng tieu cfle ve mat kinh te - xa hpi 
cua quy dinh nay. 

2.3. Vi che do thoi viec cua vien chitc 
khi chuyen sang Idm viic tai ddn vi sU 
nghiip cong lap khde 

Cha'm dflt hdp ddng lam vigc gifla vien 
chflc va ddn vi su nghiep cdng lap la su 
kien phap ly lam cha'm dflt quan hg phap 
Mat v i tuydn dung, s i dung quan ly vien 
chflc nhUng cung ddng thdi Idm phat 
sinh quan he phap luat v i chg' dp thdi 
viee eia vien chflc va nhflng hau qua 
phap ly can giai quyet. 

Khi cha'm dflt hdp ddng lam viec, vien 
chflc dfldc hudng trd cdp thdi viec, trd 
cap mat viee lam hoac chg' dp bao hiem 
tha't nghiep theo quy dinh eia phap Mat 
lao dpng, phap Mat bao hiem xa hpi (trfl 
trfldng hpp vign chflc hi buoc thdi viec, 
ddn phfldng cha'm dflt hpp ddng trai 
phap Mat, dfldc bo nhiem vao tri tri edng 
chflc hoac co quyg't dinh nghi hflu). 

Muc tieu eia chinh sach nhlm thflc 
hign chflc nang bao ve ngUdi lao dpng, 
bao dam viec lam thdng qua vigc quy 
dinh trdch nhiem trp ca'p cua ngUdi s i 
dung lao dpng trong quan he lao ddng. 
Day la chinh sach dung va cd nhiiu y 
nghia bdi dd la nhflng khoan trp ed'p can 
thiit, la su bu dip, thay t h i ngudn thu 
nhap da ma't de tam thdi bao dam cuoc 
sdng cho vign chflc khi hi thdi vigc, ma't 
viec. Tuy nhien, se la khong phu hdp dii 
vdi trfldng hdp vign chflc dUde'diiu 
chuyen tfl ddn vi sU nghiep cdng lap nay 
sang ddn vi su nghiep cong lap khac. 
Viec thuc hien thu tuc cha'm dflt hdp 
dong lam viec la thu tuc hanh chinh 
khong can tMe't, tao ra nhflng phiic tap 
trong qua trinh thue Men, khdng bio 
dam chi trUdng Hen th6ni g trong cong 
tac can bp. Hon t h i nfla, tren thue t i day 
khdng phai la trudng hpp vien chflc thoi 
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vide hay bi ma't vigc. Neu vien chflc dupe 
hudng chUa trd d p thdi vigc, trd ca'p md't 
viec se la b^t binh ding so vdi trfldng 
hdp vien chflc nghi hflu theo quy dinh 
khong dUdc hudng che dp trd ca'p thdi 
viec, trd cd'p ma't viec. 

Do vay, khi s ia ddi Luat Vien chflc 
can cd nhflng quy dinh cu the ve trfldng 
hpp vidn chflc thoi viec de chuyen sang 
lam vigc tai ddn vi sfl nghiep cdng lap 
khac thi khdng phai ky ki t lai hdp ddng 
lam viec, khdng giai quyet che dd thoi 
vide ma chi thflc hien theo che dp 
chuyen tiip. Mpi quyen ldi e ia vien 
chflc dang dfldc hfldng theo vi tri viec 
lam va hdp ddng lam viec dfldc tie'p tue 
thflc hien b ddn vi sfl nghiep cdng lap 
tie'p nhan vign chflc. Diiu nay khdng vi 
pham nguyen t ie trong ky kg't va thflc 
Men hpp ddng lam viee bdi quyg't dinh 
tiep nhan vign chflc cd the dfldc coi la 
mpt phu luc e ia hdp dong lam viec va 
hoan toan the Men thda thuan va y chi 
tfl nguyen e ia cac ben. 

2.4. Md rong quyin ddn phuang cham 
diit hap dong Idm viic. 

Quy dinh eia phap Mat ve quyen ddn 
phfldng cha'm dflt hpp ddng lam viee eia 
vien chflc va quyin ddn phuong cha'm 
dflt hdp ddng lao ddng theo quy dinh e ia 
Bp Mat Lao ddng cd nhieu didm tuong 
dong. Ve cd ban, vien chflc, ngudi lao 
d6ng va ddn vi sU nghiep edng ldp, ngfldi 
s i dung lao dpng diu cd quyen ddn 
phfldng cha'm dflt hdp ddng Idm viee, hpp 
dong lao dpng trgn cd sd quy dinh eia 
phap Mat. 

Khi ddn vi sU nghiep cong lap, ngUdi 
s i dung lao dpng ddn phfldng cha'm dflt 
hdp ddng lam viec, hdp dong lao dpng 
phai bao dam hai diiu kien: ed ly do theo 
quy dinh eia phap Mat va phai bao trUdc 
theo quy dinh cua phap Mat. Tuy nhign, 
ddi vdi vidn chflc, ngfldi lao dpng, hai 
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diiu kien ngu tren chi phai bao dam khi 
thflc hien hdp ddng xac dinh thdi han. 
Dd'i vdi hdp ddng khdng xac dinh thdi 
han, khi ddn phUdng cha'm dflt hpp ddng, 
vign chflc, ngfldi lao dpng chi cin bao 
trUdc it nha't 45 ngay ma khong cin phai 
cd ly do theo quy dinh cua phap Mat; 
trfldng hdp dm dau hoac bi tai nan da 
dieu tri 06 thang lign tuc thi phai bao 
trfldc it nha't 3 ngdy. Cae tranh cha'p lien 
quan de'n viec ky kit, thflc Men hoac 
cha'm dflt hpp ddng lam viec hay hpp 
ddng lao dpng diu dfldc giai quyg't theo 
quy dinh cua phap Mat lao dpng. 

Trong bdi canh nhflng s i a ddi, bd 
sung e ia Bp Mat Lao dpng nam 2012 
dang hfldng tdi chinh sach md rpng 
quyen don phUdng chd'm dflt hdp ddng 
lao dpng nhlm thUe hidn nguygn tac tfl 
do tim kiem viec Idm, tU do giao ki t hdp 
ddng lao dpng thi nhflng quy dinh ve 
ddn phUdng cha'm dflt hpp ddng lam viec 
trong quan he phap ly quan ly, s i dung 
vien chflc nen dfldc xem xet trong mdi 
tfldng quan v6i vide md rpng quyen lUa 
chpn thdi ban hdp ddng lam viec cua 
vien chflc. 

Va'n de dat ra la viee md rpng quyen 
ddn phUdng cha'm d i t hdp ddng lam viee 
khong nen ap dung ddng thdi ehd ca vien 
chflc va ddn vi sii nghigp cong lap. Vdi 
tinh cha't dac trUng cua quan he lao ddng 
viec lam, mac du dupe xac ldp trgn ed sd 
thda thuan nhung vi t h i eia ngUdi lao 
dpng ludn yg'u the hdn, phu thupc vao 
chinh sach viec Idm, tien lUdng, cd chi 
bao dam viec lam eia Nha nude, cua 
ngUdi s i dung lao dpng. Ngfldi s i dung 
lao dpng, du Id cd quan nha nUdc, td chflc 
kinh t i , ddn vi sU nghiep hay ea nhdn 
deu cd quyin quan ly lao dpng. Do vay, 
chi nen thiic Men chinh sach md rpng 
quyen ddn phUdng cha'm dflt hdp ddng 
lam viec ddi vdi vien chflc. Tren cd sd dd, 
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vidn chflc, du thflc Men hdp ddng lao 
dpng xac d inh thdi b a n hay khdng xac 
d inh thdi ban , deu cd t he ddn phfldng 
cha'm dflt hdp ddng lam viec kh i bao 
trfldc cho ddn vi sfl nghiep edng lap theo 
quy d inh e i a phap Mat . NhUng ddn vi sU 
nghiep eong ldp mud'n don phUdng cha'm 
dflt hpp dong Idm viec vdi vien chflc, ddi 
vdi ha i loai hdp ddng deu p h a i bao d a m 
02 dieu kien: (1) Cd ly do theo quy d inh 
e i a phap Mat; (2) Bao trfldc theo quy 
d inh e i a phap Mat . 

Chinh sach b inh d i n g ve q u y i n va 
nghia vu t rong q u a n he p h a p Mat khdng 
cd nghia la cao b i n g ve q u y i n va ngh i a 
vu. Q u y i n va nghia vu nhfl n h a u chi cd 
t he ap dung t rong dieu kidn cac c h i thg 
p h a i d cung mdt dia vi phap ly. Viec 
p h a p Mat ed chinh sdch hd t rd bao d a m 
thuc hien quyen eho nhflng chu the d vi 
t r i t h a p hdn t rong q u a n he phap lud t l a 
d i i u e I n t h i i t . 

Hdn nfla, viec md rpng quyen ddn 
phfldng cha'm dflt hpp dong l am viec cho 
vien chflc giup vien chflc co dfldc n h i i u 
cd hpi viec l am p h u hdp hdn, gdp p h l n 
p h a t huy n a n g Iflc ea n h d n va h ieu qua 
xa hpi; ddng thdi n a n g cao n a n g Iflc canh 
t r a n h gifla cac ddn vi sfl nghiep cong lap 
t rong viec t h u h u t ngudn n h a n Iflc c h i t 
Iflpng cao. 

Tdm lai , de gdp p h a n doi m6i he tho'ng 
td chflc va q u a n ly, n a n g cao chd't Mdng 
va h ieu qua hoat dpng e i a cac don vi sfl 
nghigp cdng lap theo t i nh t h i n e i a Nghi 
quyg't sd 19/NQ-TW e i a Ban Chap h a n h 
T r u n g Udng Dang khda XII, c i n nghien 
cflu s i a ddi quy d inh ve hpp ddng l am 
viec t rong L u a t Vien chflc t r en cd sd bao 
dam t inh dn d inh e i a q u a n he viec lam, 
quyen tfl do Ma ehpn viee l am va p h a t 
h u y ed che tii chu e i a dOn vi sU nghiep 
cdng lap . 

T A I L I E U T H A M K H A O 

1. Nghi quyg't so 19-NQ/TW ngay 
25/10/2017 e i a Hdi nghi Trung Udng 6 khda 
XII ve t i ip tue ddi mdi he thd'ng td chflc va 
quan ly, nang cao chat Mdng va Mgu qua 
hoat ddng cua ddn vi sfl ngMdp cdng lap. 

2. P h a p lenh Can bd, edng chflc n a m 
1998 ( s i a ddi, bd sung n a m 2003). 

3. Lua t Vign chflc n d m 2010. 

4. Nghi d inh sd 161/2018/ND-CP ngay 
29/11/2018 cua CMnh p h i s i a ddi, bd 
sung mpt so' quy d inh v i tuygn dung edng 
chflc, vien chflc, n a n g ngach cdng chflc, 
t h a n g h a n g vien chflc va thflc h ien c h i d6 
hop ddng mdt s6' loai cong viec t rong cd 
q u a n h a n h chinh n h a nfldc, ddn vi sii 
ngMep cdng lap. 

5. Nghi dinh sd 29/2012/ND-CP ngay 
12/04/2012 cua Chinh p h i ve t uyen dung, 
s i dung vd quan ly vidn chflc. 

6. Nghi dinh sd 116/2003/ND-CP ngay 
10/10/2003 e i a Chinh p h i quy d inh v i 
tuyen dung, s i dung va q u a n ly can bp, 
cdng chflc t rong eac ddn vi sfl ngMep eua 
N h a nfldc. 

7. Nghi dinh sd 68/2000/ND-CP ngdy 
17/11/2000 e i a Chinh p h i ve thiic Men 
c h i dp hpp ddng mdt so' loai edng vigc 
trong cd quan h a n h chinh n h a nfldc, ddn vi 
sii ngMep. 

8. Bao cao sd 392/BC-CP ngay 
22/9/2017 e i a Chinh p h i ve viec thuc Men 
cMnh sach, phap Mat ve cai each to chflc 
bp may hanh cMnh nha nfldc giai doan 
2 0 1 1 - 2 0 1 6 . 

9. Bao cao so 4203/BC-BNV ngay 
26/8/2018 e i a Npi vu v i danh gia tac ddng 
du an Luat s i a dd'i, bd sung mot so' d i i u cua 
Luat Can bp, cong chflc va Luat Vign chflc. 

10. Bao cao sd 4202/BC-BNV ngay 
26/8/2018 e i a Bp Npi vu v i viec tdng k i t 
th i h a n h Luat Vien chflc (2012-' •2017). 
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