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1. Dat van de 
Khai niem ve nhan quyen chua xuat 

hien trong ddi sd'ng xa hpi phong kig'n Viet 
Nam va trong eac vdn ban phap luat thdi 
ky nay ciing khdng he co tU nhan quyen. 
Tuy nhien, nhieu dieu luat lai chda dung 
npi dung bao ve nhflng quyen con ngUdi 
ma ngay nay Hie'n phap cua cac quoc gia 
trong dd ed Viet Nam ghi nhan va bao ve 
nhu quyen sd hUu ruong dd't cua nhan 
dan; quyen dUdc bao ve tinh mang, sde 
khoe, danh dii nhan pham cua con ngudi... 

Trong dd, van de bao ve quyen sô ng 
(hay con gpi Id quyen dUdc song) du khdng 
dUdc ghi nhdn tnic tig'p nhUng da dUdc de 
cap trong cac bp luat cua cac trieu dai 
phong kien, tieu higu nhU Quoc trieu hinh 
luat (Hdu Lg), Hoang Viet luat le (trieu 
Nguyen)... Thdng qua nhflng quy dinh 
nhdm ngan ngfla va triing tri nhdng hanh 
vi tuy tien tude bd tinh mang cua con 
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ngudi; quy dinh ve trach nhiem cua nha 
nUdc trong viec cham lo ddi sd'ng cua ngUdi 
dan; va quy dinh chat che ddi vdi nhflng 
trudng hdp phai chiu an tii hinh, quyg'n 
sdng cua con ngudi trong xa hpi phong 
kig'n Viet Nam da dupe de cao, ton trpng. 

2. Noi dung quyen song trong phap 
luat phong kien Viet Nam 

Quyen sdng la mpt quyen tu nhien, dUpc 
tao hda ban cho va vdn co ciia con ngUdi, 
khong bi han che' hay phan biet vĝ  qud'e 
tich, ton giao, gidi tinh.., hay ba't ky mot 
dac di^m nao khac. Hi^u theo nghia hep, 
quyen sdng la dieu ma phap ludt cdng 
nhan va dam bao thuc hien su t6n tai tnidc 
het ve mat smh hpc cua con ngudi trong ddi 
sdng xa hpi. Con ngudi se khdng hi tUdc 
doat mang sdng bdi ba't cd ly do gi nhU bi 
chgt do hi gie't, td hinh, bi tra tan hay chig'n 

'"' ThS. Khoa Luat, TrUdng Dai hoc Vinh. 
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tranh, khung bo'... NhU vay, hieu theo 
nghia hep thi quyen sdng la quyen khdng 
bi tude bd mang sdng mpt each trai ludt. 

Tuy nhign, quyen sd'ng khdng chi xet d 
khia canh ranh gidi gifla sii sd'ng va cai 
chet ma nd dUde dat ra d khia canh sd'ng la 
phai nhu thd' nao, cd nghia la cha't lUdng 
cuoc sdng. Theo each tiep can dd, viec bao 
dam quyen song cdn doi hoi eac quoc gia 
phai thiic thi nhflng bien phap de Idm 
giam ti Id chet d tre em va tang tud'i thp 
binh quan cua ngUdi dan, cu the nhU cac 
bien phap nhlm xda bd tinh trang suy 
dinh dudng vd cac dich benh* '̂..., tdc la bao 
gdm ca cac bien phap thu dpng va chu 
dpng de bao dam cudc song ciia ngUdi dan, 
dac biet la cua nhflng ca nhan va nhdm 
yeu thg'. 

Dan tpc Viet Nam cd truyen tho'ng coi 
trpng con ngUdi, coi con ngudi la vd'n quy 
nha't vdi quan niem "ngUdi sd'ng hdn ddng 
vang", "mpt mat ngUdi hdn mUdi mat cua". 
Vi vay, tinh mang ciia con ngudi ludn la 
tren het. Su coi trpng vi tri, vai trd va 
pham gia do ciia con ngUdi khdng chi the 
hien qua y niem, each suy nghi ma cdn 
dupc tdn trpng, ghi nhan, the che' trong 
nhflng trang co luat tao ra tinh bao hp 
manh me doi vdi quyen dUdc sd'ng. Dieu dd 
dude the hien qua viec phap luat phong 
kien Viet Nam quy dinh nhflng hinh phat 
nghigm khac ddi vdi hdnh vi nguy hai 
hoac tude doat tinh mang con ngUdi; quy 
dinh chat che ddi vdi nhflng trUdng hpp 
phai chiu an t^ hinh nhlm thu hep pham 
vi ap dung hinh phat nay. Tuy nhien, vdi 
each tig'p can quy^n sd'ng khdng chi la sU 
toan ven ve tinh mang ma quyen nay bao 
gom ca nhflng khia canh nhlm bao dam 
su ton tai cua con ngUdi. Vi vay, phap 
luat phong Men Viet Nam khdng chi quy 
dinh cac bien phap phdng, chdng va 

triing tri viec tuy tien tUdc doat tinh 
mang con ngudi ma cdn quy dinh trach 
nhiem eua quan lai trong viee cham lo va 
khdng ngflng nang cao mUc sd'ng cho mpi 
ngudi. Viee bao dam quyen sd'ng cdn ddi 
hoi nha nUdc phai thUe thi nhflng bien 
phap de thuc day san xud't phat trien, 
tao mdi trUdng xa hdi on dinh, an todn 
cho ngUdi dan. 

2.1. Phdp luat phong kien Viet Nam quy 
dinh nhiing hinh phat nghiem khac doi 
vdi hdnh vi nguy hai hoac tUdc doat tinh 
mang con ngUdi 

Quyen sdng la mpt quyen thieng lieng 
cua con ngudi. Theo Dieu 6 Cdng Udc quoc 
teve cac quyen dan su, chinh tri (ICCPR): 
Moi ngudi deu co quyin cd hUu Id dUdc 
sdng. Quyen ndy phdi duac phdp ludt bdo 
ve. Khong ai co the bi tUdc mang sdng mot 
each tuy tien (Khoan 1). Du nhin nhan 
quyen con ngUdi d phUdng dien ndo va nhU 
the' nao thi ciing phai thda nhan ring, cai 
cot ldi va thUc chat cua quyen con ngUdi la 
quyen dUdc sd'ng, dUdc cham sde, dUdc bao 
ve va ta't ca cac quyen khac cua con ngUdi 
chi dupc thUc hien vd chi cd y nghia khi 
quyen sd'ng, quyen dUde cham sde, dupc 
bao ve, dupc ton trpng, bao dam trong thUe 
te' va dupe the che' hoa bing phap luat. 
Dieu 19 Hig'n phap nam 2013 Viet Nam 
eung khang dinh: "Mpi ngUdi c6 quyen 
sd'ng. Tinh mang con ngUdi dUdc phap luat 
bao hp. Khdng ai bi tude doat tinh mang 
trai ludt". 

Phdng cho'ng nhflng hanh dpng toi 
pham gay nguy hai hoac tUde doat tinh 
mang con ngUdi la bien phap quan trpng 
d^ bao dam quyen song. Cac qudc gia can 
tig'n hanh cac bien phap phdng cho'ng va 

'" Doan 2 Buih luan chung so' 6 dUdc uy han Nhan 
quyen thBng qua tai phien hop lan thti 16 nam 1982. 
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triing tri viee tuy tien tUdc doat tinh mang 
con ngudi do ba't ky chu the nao gay ra, ke' 
ca do eac ed quan nha nU6c. De bao ve 
quyen so'ng eua con ngUdi, Qud'e tri^u hinh 
luat - bp luat di^n hinh, dac sic eua thdi 
k;y Lg sd da quy dinh hinh phat ra't 
nghiem khie doi vdi nhflng ke xam pham 
tinh mang, sde khde cua con ngUdi. Chang 
han: "Danh nhau ma che't ngUdi thi phai 
tdi giao, la'y gUdm giao cd' y gie't ngUdi thi 
phai tdi chdm" ^ i e u 467 Qudc trig'u hinh 
luat); "La'y uy quyen the" liic ma bit troi 
ngUdi thi xd tdi nhU tdi danh nhau danh 
ngUdi; nhan bit troi ma danh ngUdi ta hi 
thUdng thi xd tdi toi nang hdn tdi danh bi 
thUdng hai bae. Lay uy quyen the' lUe ma 
sai ngUdi danh ngUdi ta hi thUdng hay 
che't thi du minh khong ha thu cung phai 
coi la tdi nang nhit; ngUdi danh cung ciing 
mpt tdi" (Dieu 470 Quoc tri^u hinh luat). 
Nhu vdy, khdng phan biet sang hen, giai 
ca'p, tinh mang sUc khde eiia eon ngUdi 
deu dupe phap luat bao vg. Ngay ca nhflng 
ai vi sU thu ghet ma dung thuat ta ma, 
bua chu de dinh gig't ngUcii (du ehUa din 
den chg't ngUdi) ciing bi khep vao toi mUu 
sdt va giam nhe toi nay hai bac so vdi tdi 
gie't ngUdi (Dieu 423 Quoc trieu hinh 
luat). De bao ve quyen so'ng cua con ngUdi, 
phap luat cdn truy cdu trach nhiem hinh 
sii ddi vdi thay thud'c khdng tdn tinh cdu 
chfla ngudi benh, hoac ldi dung nghe 
nghiep lam ngUdi benh chet (Dieu 542 
Quoc trieu hinh luat). 

Su triing tri nghiem khic ddi vdi viee 
tude doat tinh mang eon ngUdi cung dUde 
tim tha'y trong ra't nhieu quy dinh eua 
Hoang Viet luat le - mot bo luat die'n hinh 
trieu Nguygn. Cu the, nhdm tdi ve Nhan 
mang (gie't ngUdi) dUdc quy dinh trong 
quyen 14 gom 20 Dieu (251 - 270). Trong 
dd, pham tdi cd'y gig't ngUcli nhu: mUu gie't 
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ngudi da hoan thdnh bi xtt chem giam chd 
nhung con chau giet dng ba cha me va tdn 
trudng, gie't ba ngudi trong mdt nha, gig't 
ngUdi da man deu bi Idng tri (Dieu 253, 
256, 257) gig't sd gia cua vua, gie't trudng 
quan ddu xxi chem (Dieu 252, 258, 259); 
gie't ngudi vdi ldi vd y hi x i trUpng, d6 
hoac luu (Dig'u 262). 

Mpt digm dang ghi nhan, noi bat cua 
phap luat thdi ky nay la phap ludt khdng 
chi bao vg quyen sd'ng cua nhflng ngUdi tU 
do md cdn quan tam bao ve quyen song 
cua ca nhiing ngUdi dang thi hanh an phat 
tu. Luat quy dinh hinh phat nang ddi v6i 
nhan vien coi nguc trong trUdng hdp hp de 
"tu nhan pham tdi nang, hi thUdng can xet 
nghiem, bi bgnh can ca'p thude men, thiic 
an ma khdng trinh len dg xin cap; nhflng 
tu nhan pham tdi nhe, dang dUdc de ngUdi 
than thude bao linh ma khdng cho (...) 
hoac vi cd d'y ma bi che't..." (Dieu 663 Quoc 
trieu hinh luat). Ngay ea doi vdi ngudi da 
bi ke't an tii hinh, khi hp "chUa het hy 
vpng g3 toi ma gig't toi nhan thi ngUdi lien 
can deu phai khep vao tdi giet ngUdi", dii 
do la hanh vi cua ngUdi than, nhlm dap 
dng yeu clu cua td toi (Dieu 662 Qudc 
trieu hinh luat). Day la nhiing quy dinh 
he't sde nhan van va tig'n bp ciia phap ludt 
phong kig'n Viet Nam the hien sii coi trpng 
tinh mang cua con ngudi. 

Truyen thdng cua ngudi Viet Nam coi 
ngucn sdng hOn ddng vdng la nhlm de cao 
quyin dUOc so'ng cua mpi ngudi nhU quy 
dinh tai Dieu 6 cua Cong udc qud'e te ve 
quyen dan sU, chinh tri. Su tdn trong ndy 
khdng chi dUng lai b quan he gifla ngUcti 
vdi ngudi trong pham vi dan toe ma con 
dupc md rdng ra ca vdi ban bg g|n xa, 
tham chi vdi k^ vd'n la thu dich. Trong lich 
sd, dan tpc ta da hdn mpt l|n thi hign'sd 
khoan dung doi vdi kd thu bing viec trao 
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tra quyen sdng va chu cap dieu kien can 
thiet de bao toan tinh mang, phii hdp vdi 
npi dung cua luat nhan dao quoc te ve doi 
x i vdi tu binh trong thdi ky chie'n tranh. 
Trong thu gii VUdng Thd'ng, Nguyin Trai 
viet; "Cau dUdng sia xong, thuyen xe sIm 
du, hai dudng thuy luc, tuy theo y mudn, 
dua qudn ra coi, ygn dn mudn phan"*^\ 
Hanh ddng tha cho hdng binh the hien 
truyen tho'ng nhan dao, nhan nghia cua 
dan tpc ddng thdi th^ hien t im nhin xa 
tr6ng rdng, mud'n dap t i t ngpn l i a ban 
thii dan tdc, ngudn goc gay nen nhiing 
cuoc chien tranh bao thu khdng bao gid 
cha'm ddt, tfl dd xay dUng da't nUdc thai 
binh thinh vUdng trong tinh hda hao ben 
lau. Nhiing dan tpc luon phai dau tranh 
chdng ngoai xam, bao ve chu quyen va 
toan ven lanh tho, bao ve ddc lap tU do eua 
minh nhU dan tpc Viet Nam thi nhan 
quyen trUde het Id quyen dupc sd'ng doc 
lap, tu do tren manh dat than yeu ndi 
minh sinh ra va trUdng thanh. Chiing ta 
hieu r l t rd mpt dieu ring: Mdt trong cac 
nguy ed pho bie'n de dpa quyen sd'ng Id 
chi^n tranh va cae tdi pham nghiem trpng 
nhu diet chiing hay toi pham cho'ng nhan 
loai. Vi vdy, viec chdng chig'n tranh va cac 
toi pham nay ciing la sU bao dam quyen 
song. Theo each tie'p can dd, viec bao dam 
quye'n sdng cd mdi lien he vdi nghia vu 
ca'm cac hoat ddng tuyen truydn chien 
tranh va kich dpng han thii, bao lUe neu d 
Dieu 20 ICCPR (doan 3). 

2.2. Phdp ludt phong kidn Viet Nam quy 
dinh trdch nhiem cua quan lai trong viec 
cham lo, n&ng cao ddi song nhdn ddn 
nhdm bdo ddm sii ton tai cua con ngUdi 

Quyen sd'ng khong nen hiiu theo nghia 
hep chi la sii toan ven v^ tinh mang ma 
hdn the, quyen nay bao gdm ca nhflng 
khia canh nhlm bao dam sU tdn tai cua 

con ngudi. Theo each tie'p can do, viec bao 
dam quyen sd'ng cdn bao ham ea viec nha 
nUdc cd trach nhiem dam bao mUe soiig td'i 
thigu cho mdi ngUdi vd khdng ngflng dUdc 
nang cao mdc sd'ng cho mpi ngUdi. Dieu 
294 Qud'e trieu hinh luat quy dinh rd: 
"Trong kinh thanh hay phudng, ngd va 
lang xdm cd ke dau oin ma khdng ai nudi 
na'ng, nlm b dudng sa, clu, diem, chua, 
quan, thi xa quan d dd phai dUng Ig'u Ign 
ma gin gifl, sdn sde va cho hp edm chao, 
thude men, cdt sao ciiu song hp, khdng 
dupc de hp ren ri khd'n kho". Hoac nhflng 
ngUdi gda vd, goa chong, mo coi va ngUdi 
tan tat nang, ngheo kho khdng cd ngUdi 
than thich dg nUdng tUa, khdng thg tU 
minh mUu sd'ng dUdc thi quan sd tai phai 
thu nudi hp (Dieu 295 Qudc tri^u hinh 
ludt). De tao moi trudng xa hpi on dinh, 
dam bao ddi sd'ng cua mpi ngUdi, Hoang 
Viet luat le cung cd nhflng quy dinh trflng 
tri nghidm khic vdi viec cae quan lai thieu 
trach nhiem vdi nhiing ngUdi cd hoan canh 
khd khan, benh tdt: "Pham quan d eac 
chau huyen thay tinh trang tdt benh kho 
sd cua dan chung khdng trinh bao ro Ign 
thupng ti khien cho dan khdng ed cho 
nUdng tUa, trdng cay, thi bi each chdc, 
vinh viln khdng dUdc s i dung nfla. Ne'u 
da qua trinh bao ro rang ma thupng ti 
khdng phg chuan de dat tig'p thi [thupng 
ti] cung bi each chUc" (Hodng Viet luat le, 
Quyen 5, "Lai luat Cdng thUc Su Ung ta'u 
ba't ta'u"). 

La mpt nUdc ndng nghiep, nen cac bp 
luat tieu bieu eua phap luat phong kien 
Viet Nam cd nhieu quy dinh nhlm bao vd 
sde lao dpng, sic keo va bao ve de dieu. 
Theo dd, ta't ea nhflng hanh dpng tfl tien 

'̂ * Uy ban Khoa hoc xa hoi Vigt Nam (1976), Nguyin 

Trdi todn tap, Nxb. Khoa hoc xa hoi, Ha Noi, tr .81. 
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chie'm ruong da't, cua cai, tien bac cua dan, 
tu tien thu thue' vd thu thue' trai quy dinh 
eia dan di Idm cua rieng, ke ca di Idm lg 
vat cung phung nha vua, dg'u vi pham 
phap luat va phii M nghiem tri; toan bp 
tai san cua dan bi chie'm doat hoac thu sai 
quy dinh phai tra lai gap doi cho dan (cac 
Dieu 181, 185, 186, 206, 300, 325, 326, 
336, 338 Qud'e trieu hinh luat). Ngoai ra, 
bp luat cdn dUa ra cac dieu ludt de ngan 
ca'm va trdng phat cac toi tii tien gig't, ban 
sue vdt, trau ngUa; pha hoai hoa mau, dg 
dieu, cau ed'ng... anh hudng dg'n cdng vigc 
va ddi sd'ng ciia dan (cac Dieu 573, 575, 
578, 579, 580, 581, 596 Qudc trieu hinh 
ludt)... Bao ve cudc sd'ng va san xua't cua 
ngudi ddn la trach nhiem quan trpng cua 
quan chile nha nUdc: "Trong hat cai quan 
ed hd', chd sdi, Idn ring cin hai nhan dan, 
pha hoai lua ma, ma khong dung tam tim 
each san ban, thi x i tdi biem" (Dieu 371 
Qudc trieu hinh luat). 'Viec gifl de khdng 
vflng vang hoac la quan giam dUdng 
khdng ra siic gifl gin de eho nUde lut lam 
vd de, Idm mat hoa mau eua ddn thi quan 
Id va quan giam dUdng nhien hi biem hai 
tu, bai chic" (Dieu 182 Qudc trieu hinh 
luat). "Trong hat cd ndi ndo ma bi nan lut, 
han, mUa da, sau keo, chau cha'u pha hoai 
Ida ma, quan chi ty dang phai tau ma 
khdng tau hay tau sai sU that thi x i tdi 
trUdng hay phat" (Dieu 349 Qud'e trieu 
hinh luat). Trong Dieu so' 7, Quyen 21 
Hodng Viet ludt le, viec s ia chfla, bao ve 
de dieu, bd ruong ciing dUde quy dinh va 
giai thich cu the: "De phong chdng thuy 
dao quan he de'n ddi song dan sinh la he't 
siic quan trpng... Bd dip quanh rudng tuy 
la thii yg'u doi vdi bd dip theo sdng (dg), 
nhUng CO quan he tnic tie'p de'n ndng 
nghidp, deu la viec eia dan, khdng the 
cham tri . Ne'u hU hong khong lo s ia chfla 
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hoac s ia chfla khdng diing lue thi quan 
phu trach bi phat..." 

Nhu vay, di bao dam nang cao mflc 
sd'ng eua ngudi dan, phdp luat c6 nhidV 
quy dinh nham bao ve san xua't, khuyen 
khich viec khai hoang phue hda, tao mdi 
trudng xa hdi d'n dinh, an toan eho 
mpi ngudi. 

2.3. Phdp ludt phong kien Viet Nam quy 
dinh chat che dot vdi nhiing trUdng hdp 
phdi chiu dn t& hinh 

Luat nhan quyen qud'e te' bao ve quyen 
sdng nhUng khdng xem do la mpt quyen 
tuygt dd'i ma khdng the hi tUdc bd trong 
mpi trUdng hdp. Trong ICPPR va eac van 
kien khac eia luat nhan quyen qud'e tg' 
khdng cd dieu khoan nao bat budc cac 
qudc gia thdnh vien phai xda bo an t i 
hinh hoac xem viee ap dung hinh phat t i 
hinh la sii vi pham quyen sd'ng. Tuy 
nhien, dg bao ve quyen sd'ng khdi bi tu6c 
bo mpt each tuy tien, hay ndi each khac la 
de phong ngfla vide lam dung hinh phat t i 
hinh, luat nhdn quyen qud'e te' quy dinh 
cae qudc gia cd nghia vu gidi han dp dung 
hinh phat nay chi vdi "nhflng tdi ac 
nghiem trpng nha't"'̂ ^ 

Xet ve mat lich si , hinh phat t i hinh 
da dupe ap dung tfl thdi phong kien d nUdc 
ta eho den nay'"', tuy d mdi thdi ky, each 
thdc va mflc dp ap dung hinh phat nay co 
nhflng dig'm khac nhau. Ben canh viec ap 
dung nhflng hinh phat nghigm khac doi 
vdi viee vo cd eudp doat quyin sd'ng eia 

Nguyen DSng Dung - Vu C6ng Giao - La Khanh 
Tung (dong chu hign, 2011), Gido trinh Ly ludn va 
phap luat ve quyen con ngudi, Nxb. Dai hoc Qu6-c gia 
Ha Noi, tr, 158. • . ^ a 

<• Vu Cong G,ao, Quyin so'ng „d hinh phat tic hinh 

l^^l^t", T- f " '' "' '"^'' '"*' Wa Nam tai: 
http://khoaluat,vinhum.edu,vn/nghien-cuu-k}i 
hoc/secAai-viet-quyen-song-va-liiiih^phal tu Ur i , -
trong-phap-luat-quoc-te-va-phap4uat-™t-nam-82353 
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ngUdi khac, phap ludt phong kig'n Viet 
Nam dong thdi cd nhiing quy dinh chat 
che ddi vdi nhflng tnidng hdp phai chiu an 
t i hinh. Mac dii khdng tranh khoi nhiing 
han che chung nhU cac chd̂  do phong kig'n 
chuyen che' nhUng truyen thoiig nhan dao, 
quy trpng con ngUdi eia ddn tpc da anh 
hudng sdu sic d^n nha lam ludt. Qud'e 
triiu hinh luat quy dinh, ngUdi tii 90 tuoi 
trd len, 7 tuoi trd xud'ng, du cd pham toi 
chit cung dUdng nhidn khdng hi hanh 
Mnh; ngUdi tfl 80 tudi trd len, 10 tuoi trd 
xug'ng va ngUdi bi ac tat, ne'u pham toi 
che't, nhllt thiet phai tdu trinh Idn d^ nhd 
vua phan xet, do do vln cdn hy vong thoat 
an t i lunh (Dieu 16 Qudc trieu Mnh luat). 
Nhiing ngUdi dan tdc mien nui, pham tdi 
cUdp hoc va giet nhau (theo luat diu phai 
t i hinh) nhUng dUdc giam tdi, neu hp hda 
giai vdi nhau (tflc khong khdi kidn) thi 
khong cin giai quyg't bing phap ludt ^ i e u 
451 Quoc triiu Mnh ludt). Trong quyen 3 
rauc Danh li, Dieu 21 Ldo thieu phd tat 
thu phuc (nhan gia chudc doi vdi ngUdi 
gia, tre em, ngUdi tan phi) Hoang Viet 
luat le cung cd nhflng quy (finh tfldng tU: 
"80 tuoi trd len, 10 tuoi trd xud'ng va benh 
nang (hU hai mat, gay hai cM) pham tdi 
giit ngUdi phai tdi che't (treo ed hay chem) 
tM nghi x i tdu len vua chd quyet dinh eua 
vua... 90 tuoi trd Ign, 7 tuoi trd xuong dfl 
CO pham tdi chit ciing khong phai chiu 
hinh phat nao...". 

Diem dang dUdc ghi nhan va the hidn 
ro tinh nhan van, nhan ai eiia phap ludt 
phong kien Viet Nam cMnh la eac quy 
dinh the hien sii bdnh viic, bao vg cho doi 
tUdng pham nhan nfl. Trong Uch s i lap 
phap eia nUde ta, dg'n the' ky XV chUa ed 
mpt trao lUu tU tudng nao ding ra benh 
vuc quyen ldi ngUdi phu nfl hay da'u tranh 
doi binh quyin nam nfl, va thdi ky nay cdn 
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la giai doan md Nho giao phat trien de'n 
dinh cao chfla tiing tha'y trong lich s i 
phong kig'n Viet Nam. Tuy vay, trgn cd sd 
nhdn thiic ve vi tri, vai trd eia con ngUdi, 
nha ldp phap triiu Le da nhdn tha'y ngUdi 
phu nfl cd nhflng ddc diem sinh hpe khac 
vdi nam gidi ra't nMiu, hp cd thidn chflc 
lam me, lam vd ngn can phai Uu di hdn vi 
vdy nha lap phap da phan dinh ro rang 
cMnh sach ap dung hinh phat nhe hdn eho 
phu nfl. Dac biet, ddi vdi hinh phat t i : cho 
phep hoan hinh phat doi vdi phu nfl dang 
cd thai va 100 ngdy sau khi sinh eon. Diiu 
680 Qudc triiu Mnh luat quy dinh: "Dan 
ba phai tdi t i hinh trd xud'ng neu dang cd 
thai, thi phai dg sinh de sau 100 ngay mdi 
dem hanh hinh. Neii chUa sinh ma dem 
hanh hinh thi nguc quan hi x i big'm hai 
tU; nguc quan bi do Idm ban cue dinh. Du 
da sinh rdi, nhUng chua du han mpt tram 
ngay ma dem hanh hinh thi nguc quan va 
nguc laibi toi nhe hdn tdi trgn hai bac...". 

Nhu vay, phap Mat phong kig'n Viet 
Nam da dat ra mpt sd' nhflng han ehi khi 
s i dung hinh phat t i hinh nhlm thu hep 
pham vi ap dung Mnh phat nay dac biet 
ddi- vdi nhflng doi tUpng yeu t h i trong xa 
hpi nhu ngUdi gia, tre em, phu nfl... Dieu 
ndy the hien truyin thd'ng khoan dung, 
nhdn dao vi con ngUdi cua cd Mat Viet 
Nam. Day la mpt diem tien bp, nhan van 
cin dupe ke thfla, ghi nhan. 

3. Gia tri ke thiia tii cac quy dinh 
cua phap luat phong kig'n Viet Nam 
doi vert vigc bao dam quyen song 

Mac du, chiu anh hudng ra't nhieu eia 
van hoa va phap Mat Trung Hoa, sU quy 
dinh eia cac diiu kien kinh te' - xa hpi 
nhflng phap Mat phong kig'n Dai Viet vln 
the hien dUdc nhflng tU tudng tien bp, 
nhan dao, va gia tri nhan van vi con 
ngUdi. Phap Mat phong kien Viet Nam da 
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ed nhflng bien phap rdt cu the nham bao 
ve nhiing quyen cd ban eia eon ngudi 
trong do cd quyin sd'ng. Nhflng quy dinh 
do trong CO ludt vln cdn gia tri ngMen 
cdu, ke thfla va ap dung trong qua trinh 
hoan thien phap Mat hien nay. Nha't la 
khi nha nUdc Vigt Nam dang trong qua 
trinh hoan tMen he thdng phap Mat va 
xay dling nha nUde phap quyin xa hpi chi 
nghia td't ca vi con ngUdi. 

Quy dinh the Men ban cha't nhan van, 
tha'm dim tinh nhan dao cua Qudc trieu 
hinh Mat la tu nhan du pham toi nhe hay 
nang deu dUde nha nUdc bao dam nhflng 
quyen con ngUdi cd ban nha't nhU cham 
soc sic khoe, kham chfla benh, cap thflc 
an, cho ngUdi than bao lanh. Cae quyen Ipi 
nay cua tu nhan da dupc tiep thu vdo 
phap Mat dUdng dai va trS thdnh mot net 
dep the hien truyen thd'ng nhan ai lau ddi 
cua ngUdi Vigt Nam. Tren the' gidi, chi de'n 
nhflng ndm thupc the ky XX, nhan loai m6i 
de cap den quyen con ngudi - quyen dUpc 
ddi x i nhan dao eia tu nhan tM d nude ta 
trong t h i ky XV, nhiing quyen do da dupe 
nha nUdc gM nhdn bang Mat. Dieu nay cho 
tha'y, trong tid'n trinh lich si , ngudi Viet 
Nam CO nMiu ddng gdp cho viec xay dUng 
cac thang gia tri nhan vdn chung cua nhan 
loai, la mpt thanh to' tich cue trong ddi sd'ng 
cMnh tri - phap ly quoc te'. 

Ben canh do, cae quy dinh mang tinh 
nhan dao ddi vdi ngUdi pham tdi la ngudi 
gia, tre em (Neu ngUdi tii80 tudi trd len, tre 
em tii 10 tudi trd xuong hoac ngUdi bi dc tat 
pfiam toi phdn nghich, giet ngUdi ddng tdi 
chet thi pfidi tau vua de xde dinh, neu dn 
trgm vd ddnh ngUdi hi thUOng thi cho chugc 
bdng tiin. Con ddi vdi ngUdi tii 90 tudi trd 
len vd 7 tuoi trd xud'ng neu pham toi cfidt 
cUng duac tha khong bi hdnh hinhY^*; doi 
vdi phu nfl (cho phep hodn thi hdnh hinh 

phat - tdt cd cdc hinh phat tii tie hinh trd 
xudng ' ddi vdi phu nii dang co thxii vd 
trong thdi gian 100 ngdy sau khi sinh 
conf> da dupc tiep ndi, bieu Men dUdi sic 
thai khac trong Mat Mnh sU Viet Nam 
Men dai. Tudng Ung vdi tinh than nhan 
dao bao ve quyen sd'ng cua con ngUdi dUdc 
ngu d cac quy dinh trgn, Bp Mat Hmh su 
Vigt Nam Mgn nay da cd eac quy dinh ve 
tud'i chiu trdch nMem hinh sU ddi vdi ngUdi 
chua thdnh men, ve tinh tiet giam nhe 
hinh phat ddi vdi ngudi pham tdi la ngUdi 
gia... Bp Luat Hinh sU Viet Nam ciing quy 
dinh khdng ap dung hinh phat t i Mnh va 
khdng tM hanh an t i Mnh ddi vdi phu nfl 
cd thai hoac phu nfl dang nudi con dudi 36 
thang tud'i (Khoan 2, Khoan 3, Diiu 40 Bd 
Mat Hinh sii nam 2015, s ia ddi, bd sung 
nam 2017). 

Tuy vay, nhflng gia tri tien bd cua phap 
Mat phong kien Viet Nam ve bao dam 
quyen sdng cM dUdc coi la tiin bp khi no 
dupe dat trong bdi canh xa hpi thdi bd'y gicf 
va khi so sanh vdi phap Mat Trung Hoa va 
Tay Au cung nhu nMiu qud'e gia khac 
cung thdi diem. Do dd, viec k i thfla nhiing 
gia tri tie'n bp cua phap ludt phong kie'n 
doi vai phap Mat hien nay phai tren tinh 
thin gan due khai trong, ke thfla nhuiig 
cai van cdn phu hpp tren cd sd ed bd 
khuyet them nhflng npi dung, gia tri mdi. 
Ben cpnh nhflng di^m tie'n bp hudng de'n 
bao dim quyin so'ng cua con ngudi trong 
phap Mat phong kie'n Viet Nam dUdc phan 
tich, danh gia d tren cung dl nhdn thiy 
diem ban chi la tu tudng Mnh su hda cac 
quan he phap Mat trong qua trinh lap 
phap. TU tudng n a y ^ ^ eho phap Mat 

- B ^ u 16, Quae ; ^ i ; ; ; ; r ^ Nxb. TU phap, 
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phong kie'n vdi nhflng che tai hinh sU 
ngMgm khac khdng tranh dUdc sii nang 
ni, am anh, ddi khi di ngUpc lai vdi cac ly 
tudng phap ly hien dai. La bp Mat cua giai 
ca'p dia chu phong kien, Qud'e triiu hinh 
Mat, Hoang Viet ludt lg trd thanh cdng cu 
hiiu hieu cua giai ca'p dia ehi phong kiin 
dung de cai tri nhan dan va bao vd vfldng 
quyin, bao vd quyin ldi eua giai ca'p thd'ng 
tri. Mpi sU phan khang eia nhflng eon 
ngUdi khdng chiu phue tung, xam hai din 
quyen ldi eia giai cd'p dia ehi phong kie'n 
diu hi thang tay dan ap bing cae hinh 
phat da man, tan khoe nhU danh trUdng, 
that cd, chem bdu dau... Diiu nay ciing 
gdp phln li giai vi sao Quoc triiu hinh 
Mat va Hoang Viet Mat le dUdc xay dUng 
chu yeu theo hudng tdi pham - Mnh phat, 
nang ve trflng tri, va nd trai vdi muc dich 
ban hanh phap Mat cua xa hdi hien dai 
chu yg'u dung de dinh hUdng hanh vi con 
ngUdi. Dieu nay ciing di ngUdc lai vdi npi 
dung Diiu 7 ICCPR, Dieu 5 UDHR 
(Tuyen ngon the gidi v i quyen eon ngudi, 
1948) vi quyin dUde bao ve khdng hi tra 
ta'n, ddi x i hoac trflng phat tan bao, vd 
nhan dao hoac ha nhuc "khong ai cd the bi 
tra ta'n, doi x i hoac triing phat tan ac, vd 
nhan dao hoac ha thd'p nhan phlm...". 
va'n de chdng tra tan ciing dUde di cap 
trong mpt so dieu Udc quoc te' khac ve 
quyin con ngudi, dac biet la Cdng Udc vi 
chdng tra tan va cac hmh thiic ddi xi , 
trflng phat tdn bao, vd nhan dao hoac ha 
tha'p nhdn pham (CAT, 1984). 

Phap Mat phong kie'n Viet Nam ed 
nhiing quy dinh chat ehe doi vdi nhflng 
trfldng hdp phai chiu an t i Mnh nhflng cd 
the thay hmh phat nay vln dupe ap dung 
kha phd bien cho nMiu loai vi pham phap 
Mat. Dieu nay khdng phu hpp vdi tinh 
than eia Mat nhan quyin qud'e te. Do dd. 

chung ta can nghien cflu giam dan sd tdi 
danh cd quy dinh Mnh phat t i Mnh. Giam 
t i hinh ciing Id mot chi trUdng Idn ciia 
Dang va Nha nUdc ta dUde the hidn trong 
Nghi quygt so'49 cua Bp Chinh tri ve cMen 
Mdc cai each tu phap eung nhU trong Hien 
phap nam 2013 ve ghi nhan, tdn trpng, bao 
ve quyin so'ng eia con ngUdi. 

Trgn cd sd tong ke't thiic hien ap dung 
hinh phat t i Mnh va tinh hinh phat trien 
kinh tg' - xa hpi eia nUdc ta trong thdi 
gian tdi, Bp Mat Hinh sU nam 2015 da s ia 
ddi, bd sung eac quy dinh vi hinh phat t i 
hinh theo hUdng: 

+ Quy dinh chat che cac diiu kien ap 
dung hinh phat t i hinh nhlm thu hep 
pham vi ap dung hinh phat nay, theo do 
hinh phat t i hinh chi dUdc ap dung doi vdi 
mpt so ddi tupng pham mdt so' loai toi dac 
bidt nghigm trpng. 

+ Bd sung ddi tUdng khdng ap dung 
hinh phat t i hinh, dd la ngUdi tfl 75 tudi 
trd Ign khi pham tdi hoac khi xet x i . Viec 
bd sung ddi tupng nay vao dien khong ap 
dung hinh phat t i hinh the hien cMnh 
sach hinh sU nhan dao ddi vdi nhiing 
ngUdi da den tudi thudng thp - doi tUdng 
dupe hudng chg' dp chuc thp, mflng thp eia 
nha nUde, dupc dac each hudng cMnh sach 
bao trp xa hdi (Khoan 3 Diiu 40). Nhu 
vay, theo quy dinh cua Bp Mat Hinh sU 
nam 2015 thi ddi tfldng khdng ap dung 
hinh phat t i hinh bao gdm: phu nfl dang 
cd thai, dang nudi con nho dUdi 36 thang 
tudi va ngUdi gia tfl 75 tudi trd len. 

Tuy nMen, cin tha'y ring pham vi va 
miie dp ap dung hinh phat t i hinh trong 
Bp Mat Mnh sii eia Viet Nam Men vln 
cdn rdng so vdi nMiu nUdc va so vdi quan 
diem cua Lien hdp qud'e. Theo thdrig ke 
eia td chdc An xa qudc te, Viet Nam thupc 
vao 55 nUdc tren the gidi hien vln cdn 
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tuyen hmh phat nay, va thupc vao nUdc 
vln cdn thi hanh nhiiu an t i hmh*''. 

Dd phu hpp vdi quan diem eia Lien hdp 
qudc, xu hudng ehung tren the gidi va thflc 
hien Nghi quyg't so' 49/NQ-TW ngay 
02/6/2005 eia Bp Chinh tri ve Chiin Mdc 
eai each tU phdp de'n nam 2020, trong dd 
chi trUdng tiing bUdc han chg', giam tdi da 
quy dinh hinh phat t i Mnh ddi vdi eac tdi 
pham, vln can tie'p tuc ngMgn cflu giam 
va tie'n tdi xda bd hmh phat t i hmh. 
Trong trfldng hpp vln cdn duy tri, cM nen 
gifl lai hinh phat t i hinh vdi toi giet ngUdi 
va tdi phdn quoc. 

4. E^t luan 
Cd the khang dinh ring, ngoai nhflng 

han che, tinh chd't cflng nhle va tieu ciic, 
phap Mat phong kig'n Viet Nam cdn chfla 
dling nMeu yeu td', gia tri tich cUc, tien bp. 
Trong do, cin phai nha'n manh va khang 
dinh den mpt gia tri ndi bat la, nhiing 
quyin tdi thieu nhUng cd bdn cua con 
ngUdi nhu quyen song, quyen dUOc cham 
soc, bdo ve dUac phdp luat ghi nhdn va 
quyen song chi bi tUdc bo (bi tit hinh) khi 
vi phg,m nhiing diiu dd duac quy dinh 
chat che trong hinh ludt. Nhiing quyin d'y 
ciing nhflng gia tri eia nd khong ehi dupe 
thg hign d nhiing tU tudng, dudng ldi, chu 
trUdng md cdn dupe quy dinh cu thd trong 
eac quy dinh eia hai bp hinh Mat tidu 
bieu: Qudc trieu hinh Mat va Hoang Viet 
Mat le ciing nhU b ca viec cH dao, hudng 
din viec thUc thi phap Mat. Ta't ca diu 
nhlm lam eho nhflng quyin cd ban eia 
eon ngUdi dUde thUe Mgn eo hieu qua 
trong thUc tg' dung theo tinh thin cua Nho 
giao ma cac triiu dai phong kien Vidt 
Nam la'y lam he tU tudng: Dan la goc nude, 
la nin tang eia cMnh tri. Viee ngMen cdu 
nhflng npi dung mang tinh bao ve quyen 
con ngfldi eia phap Mat phong kien gdp 

phln hoan thien hg thd'ng phap ludt theo 
hfldng ngay cang nhan van, tiin bd hdn, 
phfl hpp vdi xu hudng tie'n bd cua the gidi, 
bao ve tdt hein cdc quyen con ngfldi, gdp 
phln xay dUng nha nfldc phap quyen xa 
hpi chu ngMa trong giai doan Mdn nay. 
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