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Tom tdt: Bdi viet ndy dat van di nghUn ciiu, phdn tich cdc hoat dong thu thdp, kiim tra, ddnh 

gid (sit dung) chiCng cit trong vu dn hinh sU theo quy dinh cua Bg ludt Totung hinh sii Viit Nam nam 

2015 (BLTTHSVN 2015) di/a theo each tiep can diia tren quyen chu. thi cua hoat dgng thu thap, kiim 

tra, ddnh gid chiing ciC (tiip can diia trin quyin cua chu the). Vdi each tiep can do, chdng tdi triin 

khai ph&n tich vi quyin thu thap, kiim tra, ddnh gid chiing cH theo 3 loai chu the ciia quyin vd phdn 

tich mot sd bdt cap, di ocudt gidi phdp, bao gom: (1) Chu. thi trung tam cua quyin thu thap, kiem tra, 

ddnh gid chiing cd; (2) Chu the mdi cua quyin thu thap, kiim. tra, ddnh gid chiing cd; (3) Chii thi 

khdng CO quyin thu thap, kiim tra, ddnh gid chiing cd nhuong co quyin dita ra chiing ai vd trinh bdy y 

kien ve chdng eU; (4) Mot sdbdt cap vd kien nghi. 

TU khoa: Chiing cd; chu thi; thu thap; kiim tra; ddnh gid ndi dung, phuang phdp; tiip can dUa 

trin quyin. 

Abstract: This article discussed the collection, examination and evaluation of evidence in criminal 

cases according to the 2015 Criminal Procedure Code of Vietnam. From a right perspective, the 

collection, examination and evaluation of evidence were analyzed according to 3 subjects of lights: (1) 

the central subject of the right to collect, examine and evaluate evidence, (2) the new subject of the 

right to collect, examine and evaluate evidence, and (3) the subject without right in the collection, 

examination and evaluation of evidence. Limitations and suggestions were discussed. 
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Trudc day, theo quy dinh tai Didu 64, chUng cii), Dieu 88 (thu thap chiing cti). 

Bp luat Td tung hinh sU (BLTTHS) 2003 Theo do, vide thu thap ehiing cti khdng cdn 

ehi ed Cd quan didu tra, Vidn kid'm sat va la "doc quyen" ciia cd quan tien hanh td 

Tda an mdi cd th^m quydn thu thap, kiem tung ma ngudi bao chiia cd quydn thu 

tra va danh gia (stf dung) chiing cii dd thap ehUng cti, ngudi hi budc tdi va bi hai, 

chiing minh trong vu an hinh sU. Nay, nhiing ngUdi cd quyen Ipi va nghia vu lien 

BLTTHS 2015 da khdng quy dinh va gidi quan, mpi ca nhan, to' chUe cd quydn dUa 

han ve "chu thd" thu thap va stt dung ra chttng cii. 

chiing cii trong khai niem "chiing ctf" (ndu Nghien etfu ve thu thap, kiem tra danh 

tai Dieu 86), ddng thdi quy dinh rd vd chu 

the' va phUdng phap, npi dung thu thap, , 
. . , , , ^ • ' T-*--- or, / * TS, Giang Vien, Hoc vien Khoa hoc xa V,™. 

danh gia chUng cU tai cac Dieu 87 (nguon Email: dhihthimai@gmaii.com. '^ 
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gia chflng cti trong to tung hinh sii tuf khia 
canh chu the cho thSy: 

1. Chu th^ trung tam cua quyen thu 
thap, ki^m tra, danh gia chijfng cxi 

Chu the chinh, trung tdm vd quan trpng 
nhdt thiic hien quyin thu thdp, kiem, tra, 
ddnh gid chting cii trong vu dn hinh sit 
chinh Id Cd quan dieu tra, Vien kiem sdt, 
Tbadn. 

Gia tri chting minh cua chiing cti, sU 
that vu an cd dUdc xac dinh khach quan, 
nhanh chdng hay khdng phu thupc ra t̂ Idn 
vao qua trinh thu thap, danh gia chtii^ cti 
cua nhQng ngUdi tidn hanh td'tung. 

Cd quan didu tra, Vidn kiim sat, Tda an 
dUdc stt dung ta't ca cac bidn phap dUdc 
quy dinh trong BLTTHS de thu thap 
chvti^ cii: La'y Idi khai ngudi bi tam giii, 
hdi cung hi can, lay Idi khai ngudi lam 
chiing, ngudi bi hai, ngUdi cd quyen va 
nghia vu hdn quan, tridu tap nhiing ngUdi 
bidt vd vu an de la'y Idi khai, doi ch^t hoac 
hdi va nghe ho trinh hay ve nhiing va'n de 
hen quan ddn vu an, tidn hanh kham xet, 
kham nghidm hidn tnidng, tning c^u giam 
dinh, thiic nghiem dieu tra, yeu c^u cd 
quan, td ehtic, ca nhan cung ca'p tai lieu, 
dd vat, trinh bay nhiing tinh tiet lam sang 
to vu an va cac hoat ddng didu tra khac 
theo quy dinh cua BLTTHS. 

De dam bao chiing ctf ed gia tri chiing 
minh, ngoai vide dam bao tinh khach 
quan, tinh hen quan den vu an thi chiing 
ctf phai dupc thu thap diing th^m quyen 
va dling bidn phap, diing trinh tU, thii tuc 
do BLTTHS quy dinh. 

Trong do, chii the chinh va trung tam 
nha't cua qua trinh thu thap, kiem tra, 
danh gia chting cii trong vu an hinh stf la 
cd quan didu tra, cd quan dUdc giao nhidm 

vu tieh hanh mot so' hoat ddng didu tra, 
Vien kiem sat va Tda an. Kd't qua ciia qua 
trinh thu thap, kiem tra, danh gia chtfng 
cii trong giai doan tidp nhan tin bao va 
khdi to" vu an hinh sii cua Cd quan didu 
tra va cd quan dUdc giao nhidm vu tien 
hanh mot so" hoat dpng didu tra the hidn d 
quyet dinh khdi to" hoac quyet dinh khdng 
khdi to' vu an hinh sii. Thdng qua cac hoat 
dpng thu thap, danh gia chiing ctf cd quan 
dieu tra budc ddu xac dinh cd hay khdng cd 
hanh vi pham tdi, ai la ngUdi thiic hidn 
hanh vi pham tdi vdi mtfc dp Idi va hau qua 
nhu thd' nao de ra ban kd^ luan dieu tra, de 
nghi truy to" hoac tam dinh chi, (finh chi 
didu tra. 

Vidn kiem sat la cd quan dUde giao thUe 
hien chiic nang thiic hanh quydn cdng td', 
kiem sat cac hoat ddng tU phap. Qua trinh 
thu thap, hoac de nghi cd quan dieu tra 
thu thap chiing cii va danh gia chting ctf 
cua Vien kiem sat xuydn suot cac giai 
doan td̂  tung hinh sii, thdng qua eac hoat 
ddng cu thd nhU phd chu^n, khdng phd 
chu^n, huy bd cac lenh, quyd't (hnh eua Cd 
quan didu tra, de ra ydu c^u didu tra, tnic 
tid'p tidn hanh mpt sd' boat dpng dieu tra. 
Vidn kidm sat chti yeu thiic hien hoat 
ddng danh gia chiing cii tii cac ngudn 
ehutng cii do Cd quan didu tra thu thap 
hoac tu minh phat hidn, thu thap hoac dd 
nghi Cd quan dieu tra thu thap chiing cii 
de danh gia va dUa ra eac quyet dinh td' 
tung, ddng thdi thiic hien tdt chiic nang 
kiem sat hoat ddng tU phap cua minh. 

Tda an la ed quan quyd't dinh cud'i cung 
trdn cd sd danh gia toan bd chtfng ctf da 
thu thap trUdc dd va danh gia nhiing 
ehiing ctf thu thap dupe tai phidn toa. Chu 
the tnic tie'p thu thap, danh gia chiing cii 
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trong giai doan nay la Th^m phan va Hpi 
th^m. Thdng qua boat ddng cdng khai xet 
xii tai phidn tda, nhiing chu the nay se di 
den danh gia chiing ctf chinh thttc nhan 
danh nha nUdc de ket tdi hoac tuydn bo vd 
tdi dd'i vdi hi cao, quyd't dinh va ap dung 
hinh phat, bien phap tU phap dd'i vdi ngUdi 
pham tdi, quyet dinh miie va hinh thiic bdi 
thudng cho ngUdi hi hai. Quyet dinh, ban 
an cua Hdi ddng xet x^ la ke't qua cudi 
cung ciia qua trinh thu thap, danh gia 
chting cfl. 

Nhu vay, Cd quan dieu tra, Vidn kidm 
sat, Tda an (ed quan tidn hanh td' tung) la 
chu the chinh cd quyen trong tĝ t ca cac 
boat dpng dieu tra nham thu thap, kiem 
tra, xac minh, danh gia chUng ctf nham 
chtfng minh sii that khach quan trong vu 
an hinh sU. Bdn canh dd, Cd quan dieu 
tra, Vidn kidm sat va Tda an ddng thdi la 
chu thd cd nghia vu phai tie'p nhan (bang 
viec lap bien ban giao nhan)* '̂ chiing ctf, 
tai lieu, dd vat, dul lieu dien ttf lien quan 
den vu an do nhQng ngudi tham gia to 
tung va nhQng cp quan, td chQc, ea nhan 
khac cung cap, ddng thdi cd nghia vu kiem 
tra, danh gia theo quy dinh cua BLTTHS. 

2. Chu the mdfi cua quyen thu thap, 
kiem tra, danh gia chting ctjf 

Theo quy dinh mdi ciia BLTTHS 2015, 
Ngitdi bdo chita, luat sit tham gia bdo 
chiia trong vu dn hinh sit Id chu the mdi 
ditdc trao quyin thu thap, kiem tra, ddnh 
gid mpt sdloai nguon chiing cit. 

Quy dinh mdi ve viec md rdng chu thd 
cd quyen thu thap, kiem tra, danh gia 
chiing cii la ngUdi bao chQa trong vu an 
hinh sU la mdt diem sang can dUpc khang 
dinh va thiia nhan. Theo quy dinh mdi 
nay, ngUdi hao chQa, ngUdi bao vd quydn 

va Ipi ich hdp phap cho ngUdi hi to giac, 
ngudi hi kien nghi khdi td; ngUdi bao vd 
quydn va Ipi ich hpp phap cho bi hai, 
dUdng su ed quydn "thu thap chQng ctf"*̂ * 
va "kiem tra, danh gia chiing cii"'^'. 

Day la mdt quydn mdi co gia tri phap 1;̂  
va y nghia chinh tri - xa hdi rat Idn eho 
ngUdi bao chQa, cho luat sU. Chii the nay 
ed quydn "dupc thu thap ehiing ctf" bang 2 
bidn phap chinh: (1) Quyen gap ngUdi ma 
minh bad chQa, bi hai, ngudi lam chQng va 
ngudi khac bid't ve vu an de hdi, nghe hp 
tnnh bay ve nhQng va'n dd lidn quan den 
vu an va (2) dd nghi cd quan, td chQc, ca 
nhan cung ca'p tai lieu, dd vat, dQ lieu didn 
ttf lien quan den viec bao chQa'^\ 

Nhu vay, trong 7 ngudn ciia chQng cQ 
(dupc quy dinh tai Didu 87 BLTTHS nam 
2015), Ngudi bao chQa, Luat sU cd quydn 
thu thap 4/7 loai ngudn chu yd'u cua chQng 
cQ, bao gdm: a. Vat chUng; b. Ldi khai, Idi 
trinh bay (thu thap bang bidn phap gap 
ngudi ma minh bao chQa, hi hai, ngUdi 
lam chQng va ngUdi khac biet vd vu an de 
hdi, nghe hp trinh bay); c. DQ lieu dien tti; 
g. Cac loai tai lidu, do vat khac (thu thap 
bang bien phap de nghi cd quan, td chQc, 
ea nhan cung ca'p). 

Doi vdi 3 loai ngudn chiing cQ cdn lai, 
bao gdm: "d. Kd't luan giam dinh, dinh gia 
tai san; d. Bien ban trong hoat dpng khdi 
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<" Khoan 4, Dieu 88, BLTTHS nam 2015 
<̂> Khoan 2, Diiu 88 (Thu thap ch tng cit) BLTTHS 
ndm 2015. 
">_Digu 108 (Kiim tra, danh gia chiing cit) BLTTHS 
nam 2015. 
'" KhoJn 2, Dieu 88, BLTTHS ruim 2015- "2 De' thu 
thap Chung cOf, nguoi bao chiia co quvSn ean n „ r i i „ a 
M n h hao chaa, b , hai, ngu« I t o ' S g ^ l T l ^ r 
nguoi khac hiet ve vu an de hoi, nghe ho trinh ? 
vfnhiing van d l lien quan dfa vu an dj „ l - " f ^''^ 
to chiic, ca nhan cung cap tai lieu, do vat Hn li- i ^ ' 
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to, dieu tra, truy to, xet xtf, thi hanh an; 
va e) Ket qua thiic hidn uy thac tU phap 
va hdp tac quoc te khac" thi Bi can, bi cao, 
hi hai va NgUdi bad chQa, Luat sU khdng 
cd quydn tid'n hanh thu thap. Tuy nhien, 
chu the nay lai cd quydn: 

- Quyen "dUde thong bao" kd't luan giam 
dinh, "dUdc thdng bao" ket qua dinh gia 
tai san* '̂; (Vi du: trong vu an xam hai tinh 
due, ngUdi bao chQa, luat sU cd quydn dupc 
thdng bao cac kdt luan giam dinh ve vung 
hi xam hai, giam dinh thUPng tich, ket 
luan giam dinh ve mi-U mau, mau tinh 
dich, eac ke't luan giam dinh ve dp tudi ciia 
bi hai...). 

- Quydn dupc doc, ghi chep va sao chup 
nhUng tai lieu trong hd sd vu an cd lien 
quan ddn viec bao chQa sau khi kd't thuc 
didu tra< '̂; 

Cu the: Chi ed cd quan tien hanh to' 
tung mdi cd th^m quyen trUng c^u giam 
dinh (theo quy dinh tai Dieu 205, 
BLTTHS 2015), tham quydn ydu e^u dinh 
gia tai san (theo quy dinh tai Dieu 215, 
BLTTHS 2015), th^m quyen tien hanh cac 
hoat ddng khdi td', didu tra, truy to, xet xQ, 
thi hanh an va tham quydn thiic hidn uy 
thac tQ phap va hdp tac qudc te khac. 

Bi can, bi cao, ngUdi bi hai va ngUdi cd 
quyen ldi nghia vu lien quan va luat sU, 
ngUdi bao chQa cua hp cd quyen ydu cau 
giam dinh nhQng va'n de lidn quan den 
quydn va ldi ich hdp phap cua hp, nhUng 
khong dupc yeu cdu giam dinh "lidn quan 
den viec xac dinh trach nhidm hinh sii cua 
ngUdi hi budc tdi" (Khoan 1, Didu 207, 
BLTTHS 2015). 

- Rieng dd'i vdi Kd't qua thiic hien uy 
thac tu phap va hpp tac qudc td' khac, 
BLTTHS 2015 quy dinh ngUdi bi budc tdi, 
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hi hai va ngUdi bao chQa, luat sU cua hp 
khdng dupe quyen tie'p can va thu thap. 

Dieu nay theo chung tdi dii bao qua 
trinh chQng minh cac vu an co ydu td' nQdc 
ngoai (vi du: hi can, hi cao hoac hi hai la 
ngUdi nude ngoai) thi se khd khan cho 
ngUdi bao chQa vi hp khdng dUde quyen 
tid'p can (hoac theo quy dinh, cd quan tien 
hanh to tung khdng cd nghia vu phai cung 
c§Lp cho ngUdi bao chQa, ngUdi hi huge tdi 
va ngUdi bi hai) eac tai lieu, do vat do cd 
quan cd tham quyen cua nQdc ngoai thu 
thap theo iiy thac tu phap ciia ed quan cd 
tham quydn ciia Viet Nam hoac tai lieu, 
dd vat do cd quan cd th^m quydn cua nUde 
ngoai gtfi den Viet Nam de uy thac hen 
quan den qua trinh truy ciiu trach nhiem 
hinh sii, giai quyd't vu an hinh stf. 

- Ngoai ra, ridng dd'i vdi ngUdi bao chQa 
va luat sU eiia ngudi bi budc tdi cdn dUdc 
quydn tham gia vao vide lay ldi khai cua 
ngUdi tam giQ, hoi cung bi can va quyen 
dUdc tham gia vao mot sd' hoat ddng dieu 
tra (Cd mat khi la'y ldi khai eiia ngudi hi 
bat, bi tam giQ, khi hdi cung bi can va nd'u 
ngUdi cd tham quyen tid'n hanh la'y ldi 

'*> Khoan 2, Dieu 214, BLTTHS ndm 2015: Quyen cua 
hi can, bi cao, hi hai, ngUoi tham gia to' tung khac doi^ 
vdi ket lu&n giam dinh: "2. Trong thdi han 07 ngdy ke 
tii ngdy nhdn dUcfc ket luan gidm dinh thi cd quan cd 
tham quyen tieh hdnh td'tung phdi thdng bdo ket ludn 
gidm dinh cho bi can, bi cdo, bi hai, ngUdi tham gia to' 
tung khac cd lien quan". va Dieu 222: Quyen cua hi 
can, hi cao, bi hai, ngUdi tham gia t6'tung khac doi vdi 
ket luan dinh gia tai san: "2. Trong thdi han 07 ngdy 
ke tii ngdy nhdn dituc ket ludn dinh gid tdi sdn thi ca 
quan co tham quyen tii'n hdnh totung phdi thong bdo 
ket ludn dinh gid tdi sdn cho bi can, bi cdo, bi hai, 
ngudi tham gia td'tung khde co lien quan". 
'̂ ' Khoan 1, Dieu 82, BLTTHS ndm 2015: "i. Sau khi 
ket thdc dieu tra, neii co yeu cdu dOc, ghi chep, sao chup 
tdi lieu trong ho srf uu dn lien quan de'n viec bdo chita. 
thi ctf quan c6 tham quyen ti&'n hdnh to tung cd trdch 
nhiem bdtri thdi gian, dia diem dengiM bdo chiia doc, 
ghi chep, sao chup tdi liiu trong hS sa vu dn". 
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khai, hdi cung dong y thi dupc hdi ngudi bi 
bat, ngUdi bi tam giQ, bi can. Sau moi lan 
la'y ldi khai, hdi cung cua ngUdi ed tham 
quyen kd't thuc thi ngUdi bao chQa cd thd 
hdi ngUdi bi bat, ngUdi hi tam giQ, hi can; 
dupe quydn cd mat trong boat ddng do'i 
cha't, nhan dang, nhan bid't giong ndi va 
boat ddng dieu tra khac). 

Nhu vay, BLTTHS mdi 2015 da md 
rdng thdm chu the ngUdi bao chQa, luat sU 
cua ngUdi bi budc tdi cd quyen thu thap, 
dUa ra chQng cQ, tai lidu, dd vat va ydu 
eau, quydn dUpc tham dii trong cac hoat 
ddng thu thap chQng cQ cua ed quan tien 
hanh to' tung va quydn ydu cdu cd quan 
tien hanh td' tung thtfc hidn mot so hoat 
dpng de lam sang td them su that khach 
quan eua vu an hinh stf. 

Vdi nhQng quy dinh trdn, nha lam luat 
mong mudn nang cao vai trd dd'i trpng, vai 
trd kiem tra, giam sat tU ngUdi bao chQa, 
luat sU de phan bien trUdc quan diem budc 
tdi cua cac cd quan tid'n hanh to' tung hoac 
nhQng quan didm bude tdi ddi lap khac. 
Quy dinh mdi nay, hdn the, ddng thdi cdn 
tao ra stf hdp tac va giam sat chat che lan 
nhau giQa hai chiic nang "budc tdi" va "gd 
tdi", nham bao dam cho qua trinh thu 
thap, kidm tra va danh gia chQng cQ hao 
dam khach quan, toan didn, da chidu, 
dung phap luat va bao dam cdng bang, 
cdng ly. 

Ngoai ra, day ciing chinh la tien dd 
quan trpng, la cd sd phap ly ddng thdi la cd 
sd thiic tidn dd BLTTHS 2015 bd sung mpt 
nguyen tac quan trpng ed tdm anh hudng 
het sQc sau rdng ddn toan bp hoat dpng 
thu thap, kiem tra, danh gia chQng cQ va 
chQng minh, dd chinh la nguyen tie loai 
trQ chQng cQ: Nhiing gi co that nhitng 
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khdng ditdc thu thdp theo trinh tii, thit tuc 
do Bp luat ndy quy dinh thi khong co gid 
tri phdp ly vd khdng di^ ddng Idm can cU 
de gidi quyet vu dn hinh sit. (Khoan 2, 
Biiu 87). 

3. Chu the khong co quydn thu thap 
nhitng CO quydn dUa ra chijfng cvt va 
trinh bay y kien vd chvfng cijf 

Chii thd khdng cd quyen thu thap 
nhQng cd quyen dua ra chQng cQ va trinh 
bay y kien vd chQng cQ theo quy dinh cua 
BLTTHS 2015 bao gdm: 

- Ngudi bao vd quydn va ldi ieh cua cua 
ngUdi hi td' giac, ngUdi bi kien nghi khdi td; 
NgUdi bao vd quydn va ldi ich cua bi hai 
trong vu an hinh sii; 

- NgUdi hi budc tdi, ngUdi dai didn cua 
ngudi hi budc tdi va hi hai. 

3.1. Ngudi bdo ve quyen vd ldi ich cua 
cua ngiidi bi td gidc, ngitdi bi kidn nghi 
khdi to; Ngitdi bdo ve quyin vd left ich cua 
bi hai trong vu dn hinh sit 

Ngudi bao vd quyen va ldi ich hdp phap 
cua ngUdi bi td giac, ngUdi hi kid'n nghi 
khdi to theo quy dinh cua BLTTHS 2015 
khdng cd quyen thu thap chQng cQ. Tuy 
nhidn, cae chii the nay cd quydn dUa ra 
chQng cii, tai lieu, do vat, ydu cau; cd 
quyen trinh hay y kien ve chQng cQ, tai 
lieu, dd vat hen quan va ydu cau ngQdi cd 
tham quydn tid'n hanh td tung kie'm tra, 
danh gia. Ddng thdi cae chu the nay eung 
ed quyen cd mat khi la'y ldi khai ngUdi hi 
td giac, ngudi bi kid'n nghi khdi td ndu 
dupe Didu tra vidn hoac Kidm sat vien 
ddng y thi dupe hdi ngudi bi td giac, ngudi 
bi kid'n nghi khdi to'. Sau mdi Idn la'y ldi 
khai eua ngudi cd tham quydn kd't thuc thi 
ngUdi bao vd quyen va ldi ich hpp phap 
cua ngudi bi td giac, ngudi bi kid'n nghi 
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khdi to cd quydn hdi ngUdi bi to'giac, ngUdi 
hi kien nghi khdi to'. Ngoai ra chu the nay 
cdn dUdc quyen co mat khi doi chat, nhan 
dang, nhan bidt giong ndi ngUdi hi td giac, 
ngUdi bi kien nghi khdi to'. 

- Ngudi bao ve quydn va ldi ich hdp 
phap cho bi hai (ke ca bi hai la tre em) 
trong vu an hinh sQ theo quy dinh ciing 
thdng cd quydn dUdc thu thap chQng cQ. 

Tuy nhidn, ddi vdi nhQng vu an ma hi 
hai la tre em hoac la ngUdi cd nhUde diem 
vd the chat, tinh th^n thi ngUdi bao ve 
quyen va ldi ieh hdp phap cua hi hai, luat 
sU cua hi hai trong trUdng help nay cd 
quyen (va bat budc) phai tham gia, cd mat 
trong ttft ca cac hoat dpng thu thap chQng 
cQ ma cd quan tien hanh to' tung ap dung 
ddi vdi ngUdi bi hai la tre em, ngUdi cd 
nhUdc diem vd the chat, tinh than (vi du 
cd mat trong tat ca cac hoat dpng la'y ldi 
khai, ddi chat, nhan dang, thiic nghiem 
dieu tra ne'u cd). 

3.2. Ngi^ bi buoc toi, ngitdi diii dien 
cua ngiidi bi buoc toi (trong tri^mg hdp 
ngitdi bi buoc toi diidi 18 tudi hoac co 
nhitdc diem vi the chdt, tinh than); Bi hai 
Id tre em hoac ngitdi dai dien cua ngitdi bi 
hai Id tre em khong co quyin thu thdp, 
kiem tra, xac minh (sii dung) chiing cU. 

Chu the nay chi ed quyen "cung ca'p" 
chiing cQ, giao ndp chQng cQ, trinh bay 
chQng cQ. 

Theo quy dinh tai Khoan 3, Dieu 88, 
BLTTHS 2015, nhQng chii the nay khong 
cd quyen thu thap chQng cQ, tuy nhien hp 
CO quyen dita ra chiing cit, tdi lieu, do vat, 
die lieu dien t^ vd trinh bdy nhiing vdn di 
CO lien quan den vu dn. 

4. Mot so bat cap va kien nghi 
Qua nghidn cQu ve chu the cua hoat 

dpng thu thap, kie'm tra, danh gia chQng 
cQ trong vu an hinh sii, ehiing tdi nhan 
tha'y, va'n de trimg tam va cdn chQa diing 
nhidu ba't cap nha t̂ hien nay ddu lidn quan 
den quyen mdi, quyen dUdc thu thap, kiem 
tra, danh gia chQng cQ eiia ngUdi bao 
chQa, luat sU. 

Khoan 1 dieu 73 BLTTHS 2015 da md 
rpng quyen cua Luat sU khi quy dinh 
nhdm quydn: diem h. Thu thap, dita ra 
chiing cii, tdi lieu, do vat, yeu cdu; diem i. 
Kiem tra, ddnh gid vd trinh bdy y kien vi 
chitng cd, tdi lieu, do vdt lien quan vd yeu 
cdu ngudi co thdm quyin tidn hdnh tdtung 
kiem tra, ddnh gid\ diem k. Bi nghi cd 
quan co thdm quyen tien hdnh to' tung thu 
thdp chiing cd; ngoai ra khoan 2 dieu 88 
BLTTHS 2015 cdn quy dinh: Be thu thdp 
chiing cii, ngUdi bdo chOa co quyin gap 
nguifi md minh bdo chiM, bi hai, ngitdi Idm 
chiing vd nhiing ngUdi khde biet vi vu dn de 
hoi, nghe hp trinh bdy ui nhitng vdn di lien 
quan den vu dn; de nghi cd quan, to chUe, cd 
nhdn cung cdp tdi lieu, do vdt, da lieu dien 
t^lien quan den viec bdo chita.... 

Quyen thu thap, dua ra chQng cQ, theo 
dd Luat sU ed quyen ddc lap thu thap 
chQng cQ, ciing nhU ydu cau cd quan cd 
tham quyen tid'n hanh td' tung hd trd khi 
gap khd khan, trd ngai trong qua trinh 
thu thap chQng cQ; ddng thdi ngUdi cd 
tham quyen tid'n hanh td'tung trong pham 
vi nhidm vu, quyen han cua minh phai 
kiem tra, danh gia day du, khach quan, 
toan didn mpi chQng cQ da thu thap dUpc 
ve vu an ciing nhU khi nhan dUpc ydu cau 
kiem tra, danh gia chQng cQ cua NgUdi 
bao chQa, Luat sQ trUde khi stf dung 
nhQng chQng cQ nay lam can cQ dd xac 
dinh cd hay khong hanh vi pham tdi, 
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ngUdi thtfc hidn hanh vi pham tdi, va 
nhQng tinh tiet khac cd y nghia trong vide 
giai quyd't vu an theo quy dinh tai dieu 86, 
108 BLTTHS 2015. 

Tuy nhidn, thUc te khong dd khi NgUdi 
bao chQa, Luat sQ tu minh thu thap chiing 
cQ, tai lidu vi quan diem "quydn" giQa cd 
quan, ngUdi cd th^m quyen tien hanh td' 
tung va Luat sU trong vide thu thap chQng 
cQ, ngudn chQng cQ ed khac nhau. Quy 
dinh ve trinh tU, thii tuc thu thap chiing 
cQ chinh la dp chdnh vd quyen thu thap 
chQng cQ giQa chu the cd tham quydn tien 
hanh td' tung va ngUdi tham gia to' tung ve 
gia tri cua chQng cQ khi khong dUpc thu 
thap theo trinh tU, thii tue dupe quy dinh 
tai khoan 2 dieu 87 BLTTHS 2015 "NhUng 
gi CO that nhitng khong dUdc thu thap theo 
trinh tit, thd tuc do Bp luat ndy quy dinh thi 
khong CO gid tri vd khong dUdc dimg lam 
cdn cit de gidi quyet vu an hinh sU". 

Thiic tidn, Ngudi bao chQa va Luat su 
gap khd khan khi thtfc hidn quyen ciia 
minh trong vide thu thap chQng cQ hoac 
ydu cdu Cd quan dieu tra thu thap chQng 
cQ thdng qua nguon ehiing cQ la phUdng 
tidn didn tQ, dQ lidu dien ttf. Vi du dd'i vdi 
eac dQ lieu didn tQ la tin nhan dUpc truyen 
qua cae nha mang ed server dat trong 
nUdc nhU: Mobiphone, Viettel, Vinaphone. 
Khac vdi cp quan tid'n hanh to tung, ngUdi 
bao chQa, luat sU chi cd the thuc hien dupe 
vide thu thap dQ lieu tin nhan, thdng tin 
vd thdi gian cac cudc gpi... trong cac thue 
bao dupc lUu giQ cua ngUdi bi bat, ngQdi hi 
tam giQ, ngUdi hi tam giam, bi can, hi hai, 
dUdng sii, ngUdi lam chQng. Thdng qua yeu 
cau cua Cd quan dieu tra va thdi gian lUu 
giQ tin nhan khdng qua 24 thang''*. 

Ngoai ra, vide thu thap dQ Heu didn tQ tQ 
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cae nha mang cd server dat d nQdc ngoai 
nhu (Gmail, Yahoo, mail...) sd bi han che 
bdi chinh sach quan ly, bao mat thdng tin 
cua nha mang, du trudng hpp viec thu thap 
thdng tin dQ heu didn ttf ndu tren dUde tidn 
hanh bdi To chQc Canh sat hinh sU qudc te 
(Interpol) theo yeu eau tQ Cd quan Canh sat 
didu tra Viet Nam. Bdn canh cac dQ heu 
didn tQ dupc truyen qua mang khdng chinh 
thd'ng nhu (skype, messenger, viber, mang 
xa hpi...) ciing khdng the thu thap dupe'̂ '. 

Vi du: Trong vu an Nguydn Quoc Hai 
(SN 1997, tru tai phudng Hang Trd'ng, 
quan Hoan Kid'm, Ha Npi) hiep dam chau 
T (sinh nam 2005) phd'Vu Tdng Phan Ha 
Npi. Thdng qua mang xa hpi Facebook, 
Hai quen chau T, Sau vai Idn bat chuydn 
qua tin nhan tren Facebook, chau T va 
Hai hen gap nhau ud'ng nUdc va tam sU. 
23h dem hdm dd, Hai di xe may ddn phd' 
Dpi Can (quan Ba Dinh) ddn chau T dUa 
vd eau Lii, quan Hoang Mai, Ha Ndi, sau 
dd dUa vd phd VQ Tdng Phan, quan Thanh 
Xuan (Ha Ndi) rdi du dd, ep chau T vao 
nha nghi quan he tinh due... Thiic hidn 
xong muc dich chiem doat chau T, Hai 
mUdn cd "chudn" khdi nha nghi va dd'n khi 
khdng CO tien thanh toan phi thud phdng, 
chau T da hi nhan vien nha nghi dUa ve 
thdng bao cho gia dinh. Ngay sau dd, 
thdng tin vu vide da dupc gia ^ n h chau T 
trinh bao Cd quan Canh sat dieu tra -
Cdng an quan Thanh Xuan. Trong vu an 
nay luat sU ciia bi can Nguydn Qud'e Hai 
khdng thd tie'p can dupc vdi cac tin nhan 

"' Tong cue BUu chinh viln thone {20011 PA„ 
2934/QD-VT, ban hanh n g a , 11/8/2001 k i l J I i ™ " ' ° 
<» Nguyta Thanh W (2018), "Quyjn v i nghia vu 
cua lu j t su trong giai doan dieu tra theo p h l p lu4t 
mot BO muoc tren th6 giai". Tap chi G,n„ j -
hoi. So'Dac biet ky I, thfng 9/2018 ° '''" "" "' 
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ehiing minh vide Hai tam sU vdi chau T va 
khong chac chan ve vide lieu Hai cd bid't 
dupc (hoac budc phai biet) vide chau T 
chUa du 13 tud'i hoac chUa du 16 tudi vao 
thdi diem Hai dp chau T quan he tinh due 
d nha nghi thdng qua chQng cQ dien tQ la 
cac trao doi qua lai giQa Hai va chau T 
tren facebook. Cac chQng cQ ciia vu an nay 
deu do Cd quan didu tra Cong an quan 
Thanh Xuan thu thap va xac minh. 

- BLTHS 2015 bd sung quy dinh NgUdi 
bao chQa, Luat sQ cd quydn thu thap 
chQng cQ, kip thdi giao chQng cQ cho cd 
quan cd tham quydn tid'n hanh to' tung. 
Tuy nhidn, trdn thiic td' mdt so' vu an, mdt 
trong nhQng ly do ma Cd quan didu tra, 
Vien kiem sat khdng chap nhan tai lieu 
ma Luat sQ thu thap la chQng cQ (theo 
Dieu 8) hoac ngudn chiing cQ (theo Dieu 
87) chu yeu do tinh khdng hdp phap ciia 
chQng cQ. Cac tai heu, vat chQng ma NgQdi 
bao chiia, Luat sU giao nop khong dupc tid'p 
nhan chu ydu la do vat chQng, tai lieu do 
khdng dupc thu thap tuan thu theo dung 
trinh tii, thu tuc quy dinh tai Khoan 4 Dieu 
88, va Dieu 105 BLTTHS 2015. 

Chiing tdi cho ring, khi thu thap chQng 
cQ, Luat khong quy dinh NgQdi bao chQa, 
Luat sU phai lap bien ban tid'p nhan theo 
mau tho'ng nha't tai khoan 1 dieu 133 
BLTTHS 2015 nhu ngUdi cd tham quyen 
tid'n hanh to tung, vay can cQ vao dau cho 
rang Luat sQ vi pham khi khdng c6 bidn 
ban chQng minh ngudn gdc?. Mat khac, 
quan didm cua chung toi cung eho rang 
chQng cQ budc tdi phai co day du 3 thupc 
tinh: khach quan, lidn quan, hpp phap. 
Tinh hdp phap d day nha'n manh la phai 
dUdc thu thap dung trinh tQ, thii tue va 
bidn phap do BLTTHS quy dinh'^'. Cdn 
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chQng cQ gd tdi do Luat sU thu thap ehi 
can bao dam thupc tinh khach quan va 
lien quan. Ta't nhidn, vln phai dam bao 
tinh hpp phap theo cae qui dinh cua cae 
luat chuyen nganh, hoac khdng dupc thu 
thap bang nhQng bien phap trai phap 
luat, va khdng nha't thid't la phai dung 
theo cac bidn phap ma BLTTHS quy dinh. 
Bdi khi luat chua trao day du cae quydn 
va cae bidn phap dd luat sU thu thap dUde 
chQng cQ (theo td tung) nhu Cd quan didu 
tra, Vidn kiem sat va Tda an thi cd quan 
cd tham quyen tien hanh td' tung phai cd 
trach nhiem tiep nhan chQng cQ do luat 
sU eung ca'p khi xet tha'y nd khach quan 
va lien quan de'n vu an hinh sU. Va 
chinh bang vide "tid'p nhan" cac tai lieu, 
chQng cQ nay, lai chinh la qua trinh dam 
bao tinh "hdp phap" cua cac tai lieu, 
thdng tin ma vdn trudc do (khi dUde luat 
sU, ngUdi bao chQa thu thap) nd da dam 
bao tinh khach quan va lidn quan de'n vu 
an hinh sU. 

Cd quan tid'n hanh to tung khdng dUdc 
vi ba't cQ ly do gi hoac vi ly do "chQng cQ 
khdng dQpc thu thap dung tham quyen, 
hoac khdng dung trinh tii, thu tuc, bidn 
phap" ma tQ chd'i khdng ghi nhan eac 
chQng cQ, tai hdu do NgUdi bao chQa, Luat 
sU cung ca'p. 

Ke't luan 
Xet ve tinh tdn tai xa hdi cua chQng cQ 

va ciia he thdng chQng cQ chQng minh 
trong giai quyd't vu an hinh stf trdn thiic 
te, eho tha'y, bao gid he thd'ng "ChQng cQ 

'®* "Nhflng gi CO that nhung khong dUdc thu thap theo 
tr inh tU, thu tuc do Bo luat nay quy dinh thi khong c6 
gia tri phap ly va khong dUdc dung lam cSn cd de giai 
quyet' vu an hinh sU" (Khoan 2, Dieu 87, BLTTHS 
nam 2015). 
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bude tdi" (do Cd quan didu tra, Vidn kiem 
sat, Tda an thu thap va stf dung) bao gid 
ciing ed ldi the vQpt troi hdn so vdi he thd'ng 
"Chiing cQ gd tdi" (do NgQdi bao chQa, luat 
su thu thap va sQ dung). Cac vu an hinh stf 
luon trong tinh trang qua tai va ap liic tQ 
phia du luan xa hpi va ca he thdr^ chinh tri 
ddi vdi viee phai "pha an" va kip thdi dUa ra 
xet xQ cac vu an hinh sii da va dang ngay 
cang gia ta i^ ve so' lUdng va tinh phQe tap. 
Vi thd, diem mdi quan trpng eua BLTTHS 
nam 2015 ve md rdng chu the cd quyen thu 
thap, kidm tra, danh gia chiing cQ cho luat 
sU va ngUdi bao chiia da neu tren ed thd khac 
phuc dupc mdt phan tac ddng tidu cue tQ 
nhiing bieu hidn ndng voi, tuy tien, va ca ap 
dat chii quan do cae "ap Itfe" xa hdi tQ phia 
cac chu the va he thor^ "chtfng cQ bude tdi". 

De dua dupe tu tudng doi mdi va tid'n bd 
dd vao thiic td' giai quyet vu an hinh su, 
chung tdi dd xuat va nha'n manh tdi giai 
phap cdn de cao va tao didu kidn thuan Ipi 
nha't cho sQ phat trien cua he thdng "chQng 
cQ gd tdi" eiia ngQdi bao chQa, luat sU*̂ "'. 
Trong didu kien hidn nay d Vidt Nam, khi 
va ehi khi bao dam dupc the can bang dang 
ke giiia "chQng cQ bude tdi" do cd quan tid'n 
hanh td tung thu thap, vdi "chQng cQ gd 
tdi" do ngUdi bao chiia, luat sU thu thap thi 
cd che "loai trQ ehiing ctf" mdi dQpc phat 
huy. TQ do, giup tao ed ehe kidm tra chQng 
cQ, so sanh, danh gia chQng cQ, bao dam 
tinh khach quan cua chQng cQ, gdp phan 
"dd'i trpng" va "bo sung" cua cac chQng cQ 
trong vu an hinh stf. 
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