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Abstract 
Human rights may be restricted in certain cases with sensibly 
justified reasons, following a strict procedure. One of the reasons 
for restricting tbe common rights in the laws of a number of 
countries is to ensure tbe public order stability. This article presents 
and provides analysis of tbe criteria restricting tbe human rights 
due to public order in tbe laws of a number of countries 

1. Cac quan niem v^ gidi hgn quyen hien djnh 

Trong cac xa hdi dan chii, co sd tu do 
dua tren y tudng rang khdng quyen nao cd 
the dugc coi la tuyet ddi. Ddi hdi ciia ddi 
sdng xa hdi va dac biet la nhirng yeu cau 
ve trat tu cdng cdng, dan den nhiing ban 

che ve viec thuc hien cac quyin ca ban la 
can thiit cho viec bao ve trat tu chung - vdn 
la bao dam cho cac quyin nay. Pierre Bon 
cho rang, trat tu cdng cdng "dam nhan mdt 
chiic nang cu thi la chi gidi ban cac quyin 
tu do khi dieu nay la bat budc va chi gidi 
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han quyen mgt each tuong xung vdi dilu ma 
vi|c bao ve quyin khac ddi hdi"l Thira nhan 
gioi ĥ n quyin trong Hiin phap la ca sd dl 
ccr quan nha nudc cd tham quyen cd thi ban 
chS viec thuc thi cac quyen va tu do. 

Hiin phap cd chiic nang dl gidi ban 
quyin luc nha nudc va rang huge trach 
nhiem nha nudc. Nhung ddng thdi, Hiin 
pMp ciing cd cac quy dinh ve quyen con 
nguoi va han che quyen con ngudi. Viec 
Hiin phap ghi nhan cac quy dinh ve han che 
quŷ n con ngudi khdng phai la tao dieu kien 
cho cac CO quan nha nudc ban che quyin 
con ngudi ma de nham kiem soat cac hanh 
vi tuy hen cua cac co quan nha nudc trong 
han che quyen con ngudi. 

Luat nhan quyen qudc te thira nhan, 
quyen con ngudi khdng phai la mdt khai 
ni§m tuyet ddi va trong mdt sd trudng hgp 
can phai dugc ban che nham dam bao trat tu 
xa hgi. Viec ghi nhan cac nguyen tac han che 
quyen con ngudi trong Hien phap chinh la de 
dam bao viec bao ve va thvic day quyen con 
ngudi. Tuy nhien, khdng phai Hien phap cua 
mgi quoc gia deu quy dinh true tiep ve gidi 
Nin quyen va cac nguyen t4c gidi ban quyen. 

Su khac biet ve each tiep can nay hen 
quan den quan niem cua cac nha lap hien ve 
cac gidi han ddi vdi quyin ca ban. Nghien 
cmi cua Robert Alexy giiip lam sang td 
diem nay. Ong cho ring, "khai niem "gidi 
hem mot quyen" dudng nhu dua vao mot gia 
djnh trudc la da cd hai thii: mot quyen va 
mOt gidi han, giiia chung cd mdt mdi quan 
H nhat dinh, vi du nhu la mdt quan he ve 
sg:han chl"^ Theo dd, cd thi chi ra hai kieu 

quan he tao thanh hai ly thuyit khac nhau: 

- "Ly thuyet ben ngoai", theo dd gidi 
ban nam ben ngoai quyen; 

- "Ly thuyit ben hong", theo dd quyin chi 
dugc quy dinh mdt each cd han chi, hay ban chi 
la mdt phan khdng thi tach rdi khdi quyin. 

Viec lua chgn kieu mdi quan he thu 
nhat hay thu hai cd tinh quyit djnh trong 
viec xac dinh ca sd hiin dinh cua viec ban 
che cac quyen co ban. Ly thuyit ben ngoai 
chu yeu dugc thua nhan, ap dung trong cac 
cdng udc ve quyen con ngudi, cdn ly thuyit 
ben hong dugc mdt sd nudc, vi du nhu Phap, 
su dung. 

Theo ly thuyet ben ngoai ve gidi han, 
quyen va gidi ban dugc hinh thanh nhu hai 
ddi tugng rieng biet, quyen mang tinh ty 
than va khdng bj gidi ban. Ly thuyet nay cho 
rang, trong nba nudc phap quySn, cac quyen 
nay dugc dat ra ma khdng bj gidi han. "Mdi 
quan he gidi ban" chi xay ra khi quyen budc 
phai ddi chieu vdi ty do cua ngudi khac va 
ddi hdi ciia Igi ich chung. Cac gidi han cho 
viec thyc hien cac quyen phai dugc xac dinh 
va cbi rd. 

Ly thuyet ben ngoai ve gidi ban quyen 
va tu do dugc chia se bdi mot sd cdng udc 
vl bao ve quyen con ngudi. Dugc thdng qua 
sau Chiin tranh the gidi thu hai, cac van kien 
nay quy dinh kha nang cac nha nudc gidi han 
thuc hien cac quyen ca ban, hoac thdng qua 
cac dilu khoan gidi han cu the, hoac trong 
mdt dilu khoan chung ve gidi ban quyin. 
Trong ca hai trudng hgp, trat ty cdng cdng 
dugc dh cap nhu la mot gidi ban doi vdi viec 
thyc hien cac quyen dugc thira nhan. 

Dilu khoan gidi ban cu the, hoac "dieu 
khoan bao ve"\ dugc chiia dyrig trong dilu 
khoan thira nhan mot quyin. Dieu khoan nay 

2 Piene BON, La police municipale, These dactylographiee, Bordeaux 1, 1975, tr. 226. 
3 Robert ALEXY, A theory of constimtional rights, Oxford Umversiiy Press, 2002. tr. 178. 

* X. PHILIPPE, "Les clauses de limitation et d'interpretation des droits fondamentaux dans la Constitution sud afncaine 

de 1996", Tldd, tr. 902. 
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thudng nam trong cac cdng udc vl quyin 
con ngudi. Cdng udc chau Au ve quyin con 
ngudi tuyen bd quyen dugc bao dam va sau 
do de ra nhiing gidi ban cd the dat ra cho 
quyen nay. 

Vi du, khoan 1 Dieu 8 Cdng udc chau 
Au ve quyen con ngudi quy djnh: "ragi 
ngudi deu cd quyen dugc tdn trgng ddi 
sdng rieng tu va gia dinh, nai cu tru va thu 
tir". Khoan 2 dieu nay quy djnh: "co quan 
cdng quyen cd the cd su can thiep tdi viec 
thuc hien quyen nay cbi khi sy can thiep 
nay dugc luat dy lieu va la mdt bien pbap 
trong mdt xa hdi dan chii, va can thiet cho an 
ninh qudc gia, an toan cdng cdng, [...] bao 
ve trat ty va phdng chdng tgi pham hinh sy 
[...]". Nhu vay, dieu khoan nay the hien theo 
ly thuydt ben ngoai: trudc tuyen bd quyen 
va sau dd lai quy djnh la quyen do cd the 
bi han che. 

Ly thuyet ben trong xem gidi han la 
mdt bd phan cua viec xac djnh va thuc hien 
quyen^ Hgc gia Fran9ois Luchaire cho rang, 
cac bao dam va cac gidi ban quyen khdng 
the tach rdi khdi nhau ,̂ bdi vi cac gidi han 
ddi vdi mdt sd quyen va ty do la su bao dam 
cho viec thyc thi cac quyen, ty do khac^ 
Marcel Waline cho rang: "mgi quyen, ty do 
deu cd mot gidi ban ngam dinh, dd la tdn 
trgng trat ty cdng cdng [...]. Nhu vay, ngudi 
ta chi thira nhan nhihig quyen, ty do cd gidi 
han (hi han che)"l Day la mdt dac trung cd 
tinh CO ban cua luat thyc dinh Phap. Cac nha 
lap hien Phap quan niem, co quan lap phap 

cd th^ra quyin xac dinh cac quyen va ty do 
cua ngudi dan, cilng nhu cac gidi ban cua 
quyen nay. 

2. Moi quan he giira trat tu cong 
cdng va quyin, tu do cff ban va gidi han 
quygn con ngudi vi Iy do trat tu cdng cdng 

Trong sd cac ly do dl ban chi quyin 
CO ban, thi "ddi bdi bao ve trat ty cdng cdng" 
(public order) la radt trong nhirng can cu 
phd biin. Gidi han quyin vdi muc dich bao 
dam "trat ty cdng cdng" dugc ghi nhan trong 
nhiiu van kien qudc te ve quyen con ngudi. 
Khoan 2 Dilu 29 Tuyen ngdn thi gidi vl 
nhan quyin nam 1948 (UDHR) quy djnh: 
"Mdi ngudi trong khi thyc hien cac quyen va 
ty do cho ca nhan chi phai chju nhiJng ban 
che do luat djnh nham muc dich duy nhat la 
bao dam viec thica nhan va sy tdn trgng ddi 
vdi cac quyen va tu do cita nhiing ngudi khac 
va phil hgp vdi nhung ddi hdi chinh dang ve 
dao due, trgt tu cdng cong va sy phdn vinh 
chung trong mot xa hgi dan chu"*. 

Trong phap luat cua nhieu qudc gia, 
trat tu cdng cdng thudng dugc quan niem 
gan gui vdi cac khai niem"an ninh qudc gia", 
"bao ve hat tu" va "phdng chdng tdi pham". 
Ngoai ra, khai niem trat tu cdng cdng khdng 
chi dugc the hien trong cac van ban quy 
pham phap luat, ma nd dugc diln giai r4t da 
dang trong cac phan quyit cua Toa an lien 
quan den cac tranh chap giiia ngudi dan va 
cdng quyen. 

6 ngbia dan gian va dl hiiu nh4t, "ty 
do la quyin nang tu djnh doat, can cii vao 
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(16 con ngudi tu minh chgn each hanh xir"'". 
Con hat ta cdng cgng dugc hiiu la "trang 
thai xa hgi cua mdt qudc gia cu the, tai mot 
thai diim cu the ed dugc boa binh, yen tmh 
va an mnh cdng cdng khdng hi xao trdn"". 

Dudi gdc do ngi dung, trat ty cdng 
cpng CO quan he vdi khai niem "lgi ieh cdng 
cgng" - vdn la muc dich cua mgi hoat ddng 
cong quyen. Ngay tir dau the ky XX d Phap, 
viec han che quyen, ty do ca ban cua con 
nguoi vi ly do hat ty cdng cdng da dugc dat 
ra. Tham chinh vien - co quan xet xir hanh 
chinh tii cao cua Phap de ra nguyen tac: cac 
ĥin chi doi vdi ty do do chinh quyen dua 
ra chi hgp phap khi viec duy tri trat tu cdng 
cgng ddi hdi'̂ . Trong phap luat ciia Lien 
minh chau Au, Cdng udc chau Au ve quyen 
con ngudi cho phep cac qudc gia gidi ban 
cac quyen co ban vi ly do trat tu cdng cdng. 

Tuy nhien, trong nha nudc phap quyen 
Ihi moi quan he giua yeu cau ve trat ty cdng 
cpng va cac quyen ca ban thudng dugc xem 
nhu la moi quan he giiia "uy quyen" va "ty 
do", hong do uy quyen la ngoai le va ty do 
la nguyen tac. 

d Phap, trat tu cdng cdng (ordre 
public) la mot quy tdc bdt thdnh vdn, khdng 
dupc dinh nghia mgt each tudng rainh trong 
mot van ban quy pham phap luat cu the. Trat 
tir cong cgng gan lien vdi cac tieu chi, ddi 

hdi cd tinh sdng cdn cua he thdng phap luat. 
Day la radt khai niem cd ndi ham thay ddi 
theo thdi gian. Bdi vi, "xa hgi van ddng va 
cac gia trj cua xa hdi thay ddi, nhihig gi xa 
hdi xem la ca ban thi cd thi hd thanh ca 
ban, va trat tu cdng cgng phai thich nghi 
theo...[..], trat ty cdng cdng la mgt khai 
niem tdn tai bat chap thdi gian, vi ndi dung 
ciia nd bien ddi cimg vdi thdi gian"'̂ . Giao 
su Chaim Perelman ggi trat ty cdng cdng la 
"khai niem cd ngi dung bien ddi"'^ 

Co bgc gia dua ra ly thuyet "gidi han 
ciia gidi han" phat trien tir ly thuyet cua 
ngudi Dire ve cac quyen ca ban'̂ . Theo 
ly thuyet nay, gidi ban cua gidi han dat ra 
nhiing ranh gidi ddi vdi nha lam luat'̂ . Tiic 
la cac gidi han cd tinh hien djnh ma nha lam 
luan budc phai tuan thii khi xac djnh cac che 
udc, han che cua quyen va tu do ca ban. 

Giao su Malaurie cho rang, "khong 
ai dua ra dinh nghia ciia trat ty cdng, mgi 
ngudi nggi ca su khdng rd rang ciia no va ai 
ai ciing sir dung"''. Cach mang tu san Phap 
dl ra nguyen tic: mgi ngudi cd quyen sdng, 
hanh dgng va tu do thyc hien cac quyen ciia 
rainh (Dilu 1 Tuyen ngdn nhan quyen va 
dan quyin nam 1789). Tuy nhien, ly tudng 
ty do nay khdng thi thyc hien mdt each 
khdng gidi han vi nd cd thi anh budng, xam 
hai tdi quyin va ty do cua ngudi khac. De 

10 J RIVERO et H. MOUTOUH, Libertes publiques, P.U.F., Themis, Pans, 9edition 2003, tome i, tr. 5. 
11 G. CORNU, Vocabulaire juridique, PU.F., Quadnge, Paris, 9edition, 2011, tr, 714. 

12 R.CHAPUS, Droit admmislratif general, tome 1, Monlchrestien, Domat droi! pubhc, Pans, 15 e edition, 2001, tr. 699 
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ngan chan viec thuc thi quyin cua ngudi nay 
gay anh hudng, de doa quyin va ty do cua 
ngudi khac va cua trat ty xa hgi ndi chung, 
Nha nudc phai chiu hach nhiem duy tri mgt 
trat ty de bao dam cho ty do cua cac thanh 
vien trong xa hdi. 6 nghia nay, trat ty xa hgi 
dugc hieu la "trang thai can bang, nai cac 
quyen va ty do co ban dugc thyc hien mdt 
each tdt nhat". Trat ty xa hdi the hien cac 
yeu cau, ddi hdi co ban cua mdt xa hdi, yeu 
cau nay cd tinh ben vimg va thudng xuyen. 
Hon niia, cac quyen, ty do co ban cua con 
ngudi chi cd the dugc thyc hien h-ong khudn 
khd ciia mdt qudc gia ma cdng quyin bao 
dam dugc hat ty cdng cgng. 
3. Trat tu cdng cong trong thuc tiln xet sir 
cua Toa an 

Tren thuc te, trat ty cdng cdng la mdt 
khai niem dugc dien giai rat da dang. 

Theo phan quyet ngay 27/10/1995 
ciia Tham chinh vien Phap, tdn trgng nhan 
pham con ngudi la radt tbanb td cua trat ty 
cdng cdng'̂ . Vu viec lien quan den viec Thj 
trudng thanh phd Morsang-sur-Orge cam 
cac budi bieu dien trd "tung hiing ngudi liin" 
tai cac hop dem cua thanh phd vi ly do xam 
pham nhan pham con ngudi. Trong khi dd, 
phap luat trao cho Thj tnidng tham quyen ap 
dung cac bien phap can thigt de duy tri hat 
ty cdng cgng (theo nghia truyen thdng bao 
gdm: an ninh, sy binh yen va ve sinh cdng 
cgng). Tham chinh vien phan quyet rang. 

nhan pham con ngudi cimg !a mdt thanh td 
ciia trat ty cdng cdng ma cdng quyen can 
phai bao ve. Tuong tu, hanh vi ca tung nan 
diet chiing ngudi Do Thai cung bj xera la 
xam pham trat hi cdng cgng'^ Ngoai ra, trat 
tu cdng cdng cd thi dugc xem xet trong mdt 
bdi canh ciia dia phuang de bien rainh cho 
viec ban chi quyin. Vi du nhu viec chieu 
phim khieu dam, md mdt cua hang kinh 
doanh sach bao khieu dam cd the bj xem 
la lam rdi loan trat ty edng cdng xuat phat 
tu dilu kien dac thu cua dja phuong^". Dieu 
kien, hoan canh dac thii d day la sd lugng 
Idn cac ca sd giao due tren dja ban, cac kien 
nghj, phan ddi den tir ngudi dan. 

Tai Thuy ST, trat tu cdng cdng bao ham 
nhieu yeu td, gia trj khac nhau. Theo Toa an 
lien bang Thuy Si, trat tu cdng cdng nham 
"bao ve an ninh, sy yen binh, sue khoe, dao 
due cdng cgng va tinh trung thyc trong kinh 
doanh"-̂ '. Hai tac gia Aubert va Mahon cho 
rang, trat ty cdng cdng la "thii tdi thieu can 
cd cho sy chung sdng cimg nhau ciia dan cu 
cua mdt qudc gia"̂ .̂ 

Mgt trong nhiing nhiem vu thiit yiu 
ciia Nha nudc la dam bao sy hai hda ciia ddi 
sdng tap the. Su phat trien hai hda cua ddi 
sdng tap the chi cd the dugc duy tri khi trat 
ty cdng cgng dugc bao dam. Do dd, Nha 
nudc cd trach nhiem dam bao trat ty nay. 
Tuy nhien, cac hanh vi xara pham trat ty 
cdng cgng vk da dang, vi du nhu xam hai 
cac the che chinh trj, can trd hoat ddng cua 

20 
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8 CE Ass., 27 octobre 1995, Commune de Morsang-sur-Orge, Rec. 372. 
9 Xem' CE ord., 9 janvier 2014, Ministre de I'lnteneur c. Soci^te « Les Productions de la Plume » et M. Dieudonne 
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chinh quySn, xam phara cac quyen, ty do ca 
nban, ciing nhu xam hai cac gia tri dao diic 
hay v5t chat ma da sd ngudi dan thira nhan. 
Cac hanh vi nay tdn tai dudi nhieu hinh thirc 
khac nhau ma cac nha lap hien, lap phap 
khong the nao dy lieu het. Cac hanh vi xam 
h?i trat ty cdng cdng nay can phai dugc ngan 
chan hoac trimg phat vi chiing can tro viec 
thuc hien mdt chiic nang ca ban cua nha 
nudc. Day dugc xem nhu mdt nguyen tac 
hik djnh bit thanh van d Thuy ST. Nguyen 
15c nay trao co quan hanh phap quyen thuc 
hiSn cac bien phap can thiet de khdi phuc 
trat tir cong cdng neu nd hi xao trdn hoac de 
bao ve nd khdi mdt mdi nguy hiem nghiem 
trong de dga nd mdt each tryc tiep va sap 
xay râ ^ Tren co sd nay, chinh quyen cd the 
ban che viec thuc hien cac quyen ty do ca 
nhan. Co the ke ra an le lien quan den ban 
che quyen tu do hiep hdî '', tu do hdi hgp^^ 
ttr do bao chî ,̂ ty do thuang mai va cdng 
nghiep" va quyen sd hiiu^̂ . 

Ngoai ra, trat ty cdng cdng cdn cd the 
ham chiia ca yeu cau ve siic khoe cdng ddng 
va sir yen tmh, tbanb binh eua cdng ddng. 
Vi du, chinh quyen cd thi lay ly do yen tinh, 
thanh binh cua cdng ddng de budc cac nha 
hang an uong ddng ciia vao dem khuya, hay 
han che kinh doanh d khu vyc nghi mat, dieu 
nay lam ban chi quyin ty do kinh doanh cua 
n^oi dan l̂ Ciing vay, mai dam la hgp pbap 

d Thuy ST, nhung chinh quyin cd thi cSm 
mai dam d nhimg myln dudng va dia diim 
cd nhieu ngudi dan sinh sdng vdi ly do bao 
dam su yen tinh ciia cdng ddng "̂. Viec quy 
dinh gid rad cira ciia cac hop dera cung cd 
the dua tren can cii nay''. 

Ly do vi site khoe cdng ding cilng la 
can cii dl ap dat che do cham soc siic khoe 
rang mieng ddi vdi he em d dp tudi di hgc". 
Che dg tiem phdng chdng cac benh truyin 
nhiera ciing cd the dugc ap dung, dac biet la 
ddi vdi benh bach hau, de bao ve sire khoe 
cua nhimg ngudi cd nguy ca lay nhiem cao. 

Quy djnh cua thanh phd Geneve cara 
quang cao thudc la va rugu cd ndng do tren 
15% tai cac noi cdng cgng dugc cho la khdng 
xam pham tdi quyen ty do kinh doanh lan 
quyin sd hihi^l BChdng chi Thuy ST ma nhieu 
qudc gia da cd cac dao luat ve phdng, chdng 
tac hai cua rugu, bia hay thudc la. Trong dd, 
cd cac quy djnh ve cam quang cao cac san 
phSm nay tren cac phuang tien truyen thdng 
dai chimg va nai cdng cdng. Tuong ty, quy 
djnh edm cac nha san xuat siia tuyen truyen 
vl tac dung cd lgi ciia canxi trong sua, dac 
biet la chdng benh loang xuong la han che 
quyin tu do kinh doanh va ty do bieu dat, 
nhung dugc bien minh bang ly do bao ve 
siic khoe cdng ddng '̂'. 

23 RO 91 i 327 
y RO601209va353,61 I39va269. 
25 R055I235ss.,57I272. 
26 RO601121fF, 
27 RO 63 1 2 2 2 , 6 7 1 7 6 
28 RO20,lrI148, 881 176. 
29 ATF1001a47,BirreriaVt'adenswi]. 
30 ATF 99 la 5 0 4 , X . 
31 ATF108ial51.Bosshard 
52 ATF 118 la 427, C. 
33 ATF 128 1295, Association suisse des annonccurs et consorts 
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ngan chan viec thyc thi quyen cua ngudi nay 
gay anh hudng, de doa quyin va ty do ciia 
ngudi khac va cua hat ty xa hdi ndi chung, 
Nha nudc phai chiu trach nhiem duy tri mdt 
trat ty de bao dam cho tu do ciia cac thanh 
vien trong xa hdi. 6 nghTa nay, trat ty xa hgi 
dugc hieu la "trang thai can bang, noi cac 
quyen va ty do co ban dugc thyc hien mdt 
each tdt nhat". Trat ty xa hdi the hien cac 
yeu cau, ddi hdi co ban ciia radt xa hgi, yeu 
cau nay cd tinh ben vimg va thudng xuyen. 
Hon niia, cac quyen, tu do co ban cua con 
ngudi chi cd the dugc thuc hien trong khudn 
khd cua mdt qudc gia ma cdng quyen bao 
dam dugc trat ty cdng cdng. 
3. TrSt tu cdng cgng trong thyc tien xet xu 
cua Toa an 

Tren thuc te, trat ty cdng cgng la mgt 
khai niem dugc dien giai rat da dang. 

Theo phan quyit ngay 27/10/1995 
cua Tham chinh vien Phap, tdn trgng nhan 
pham con ngudi la mdt thanh td cua trat ty 
cdng cgng'^ Vu viec lien quan den viec Thj 
trudng thanh phd Morsang-sur-Orge cam 
cac budi bieu dien trd "mng hiing ngudi liin" 
tai cac hop dem cua thanh phd vi ly do xam 
pham nhan pham con ngudi. Trong khi do, 
phap luat trao cho Thj trudng th4ra quyen ap 
dung cac bien phap can thiet de duy tri trat 
ty cdng cdng (theo nghTa truyen thdng bao 
gora: an ninh, sy binh yen va ve sinh cdng 
cdng). Tham chinh vien phan quyet rang, 

nhan phSra con ngudi ciing la mdt thanh td 
ciia trat tu cdng cdng ma cdng quyen can 
phai bao ve. Tuong ty, hanh vi ca tyng nan 
diet chiing ngudi Do Thai cung bi xem la 
xara phara trat ty cdng cdng'^ Ngoai ra, tr^t 
tu cdng cdng cd thi dugc xem xet trong radt 
bdi canh ciia dia phuang dl bien minh cho 
viec ban chi quyin. Vi du nhu viec chieu 
phira khieu dara, md mdt ciia hang kinh 
doanh sach bao khieu dam cd the bi xera 
la lam rdi loan trat ty edng cdng xuk phat 
tLT dilu kien dac thii cua dja phuong^ .̂ Dilu 
kien, hoan canh dac thii d day la sd lugng 
Idn cac co sd giao due tren dia ban, cac kien 
nghi, phan ddi den tir ngudi dan. 

Tai Thuy ST, trat ty cdng cdng bao ham 
nhieu yeu td, gia trj khac nhau. Theo Toa an 
lien bang Thuy ST, trat tu cdng cdng nham 
"bao ve an ninh, sy yen binh, sire khoe, dao 
diic cdng cdng va tinb trung thyc trong kinh 
doanh" '̂. Hai tac gia Aubert va Mahon cho 
rang, trat tu cdng cdng la "thii tdi thieu can 
cd cho sy chung sdng cung nhau ciia dan cu 
cua mdt qudc gia"-̂ -̂ . 

Mdt trong nhirng nhiem vu thiet yeu 
cua Nha nudc la dam bao sy hai hda ciia ddi 
sdng tap the. Sy phat trien hai hda cua ddi 
sdng tap the chi cd the dugc duy tri khi trat 
ty cdng cdng dugc bao dam. Do dd, Nha 
nudc cd trach nhiem dam bao trat tu nay. 
Tuy nhien, cac hanh vi xam pham trat tu 
cdng cdng rdt da dang, vi du nhu xam hai 
cac the che chinh trj, can trd hoat ddng cua 

CEAss., 27 octobre 1995, Commune de Morsang-sur-Orge, Rec, 372. 
Xem: CE ord., 9 Janvier 2014, Ministre de I'iiiteneur c. Societe « Les Productions de la Plimie » et M. Dieudonne 
M'Bala M'Bala, n° 374508. Chinh quyk cim cac bu6i bieu diln ciia nghe sT Dieudonne vi ly do trong cac bu6i biSu 
diln ciia minh, ong nay co loi le bai Do thai, kich dpng hSn thii chiing toe va ca ngoi sy phan biet doi xCr, dan ap va diet 
chiing trong giai doan Chien tranh the giai thii hai. 
CE Sect., 18 decembre 1959, Societe « Les films Lutetia » et syndicat fi-an?ais des producteurs et exportateurs de films, 
Rec. 693. 
ATF 110 la 99,102, Kress, l l l l a 184, 186, M ; 116 la 355,356, StephanedeMontmoUm ; II8la 175, 
AUBERT JEAN-FRANCOIS / MAHON PASCAL, Petit commentaire de la Constitution federate de la Confederation 
smsse du 18 avril 1999, Zurich-BaleGeneve 2003, tr.209. 
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chinh quyin, xam pham cac quyen, tu do ca 

nhan, cung nhu xam hai cac gia tri dao dire 

hay vat chit ma da sd ngudi dan thira nhan. 

Cac hanh vi nay tdn tai dudi nhieu hinh thiic 

khac nhau ma cac nha lap hien, lap phap 

idiong the nao du lieu bet. Cac hanh vi xam 

hai trat tu cdng cdng nay can phai dugc ngan 

chan hoac trung phat vi chiing can trd viec 

thi;c hien mdt chirc nang ca ban ciia nha 

nudc. Day dugc xem nhu mdt nguyen tac 

hien dinh bat thanh van d Thuy ST. Nguyen 

tic nay trao co quan hanh phap quyen thyc 

hien cac bien phap can thiet de khdi phuc 

trjit tir cong cpng neu nd bj xao trdn hoac d l 

bao ve no khdi radt mdi nguy biem nghiera 

trong de dga nd mgt each tryc tiep va sap 

xay râ ^ Tren co sd nay, chinh quyen cd thi 

bjin che viec thyc hien cac quyen ty do ca 

nhan. Cd the ke ra an le lien quan den ban 

chg quyen tu do hiep hdi^'', ty do hdi bgp^^ 

tir do bao chi^ ,̂ ty do thuang mai va cdng 

nghiep" va quyen sd hiiu^^. 

Ngoai ra, trat ty cdng cdng cdn cd the 
ham chira ca yeu cau ve siic khoe cdng ddng 
va sir yen tinh, thanh binh ciia cdng ddng. 
Vi du, chmh quyen cd thi lay ly do yen tinh, 
thanh bmh cua cdng ddng de budc cac nha 
hang an udng ddng cua vao dem khuya, hay 
han che kinh doanh d khu vyc nghi mat, dieu 
nay lam han che quyen ty do kinh doanh cua 
ngirdi dan^^ CUng vay, mai dam la hgp phap 

d Thuy ST, nhung chinh quyin cd thi c4m 

raai dara d nhimg myln dudng va dia diim 

cd nhieu ngudi dan sinh sdng vdi ly do bao 

dam sy yen tTnh ciia cdng ddng^". Viec quy 

dinh gid rad cira cua cac hop dem ciing cd 

the dya tren can cii nay-". 

Ly do vi sue khde cdng ddng ciing la 

can cii de ap dat che do cham sde siic khoe 

rang mieng ddi vdi he em d do tuli di hgc^^. 

Che do tiem phdng chdng cac benh truyin 

nhiem ciing cd the dugc ap dung, dac biet la 

ddi vdi benh bach hau, de bao ve siic khoe 

ciia nhirng ngudi cd nguy ca lay nhiem cao. 

Quy dinh cua thanh phd Geneve cSm 

quang cao thudc la va rugu cd ndng do tren 

15% tai cac noi cdng cdng dugc cho la khong 

xam pham tdi quyen ty do kinh doanh lan 

quyen sd hihi". Khdng chi Thuy ST ma nhieu 

qudc gia da cd cac dao luat ve phdng, chdng 

tac hai cua rugu, bia hay thudc la. Trong dd, 

cd cac quy djnh ve cam quang cao cac san 

pham nay tren cac phuong tien truyin thdng 

dai chiing va noi cong cgng. Tuang ty, quy 

dinh d m cac nha san xuk siia tuyen truyin 

vl tac dung cd lgi ciia canxi trong sua, dac 

biet la chdng benh loang xuong la ban chi 

quyin ty do kinh doanh va ty do bieu dat, 

nhung dugc bien rainh bang ly do bao ve 

sire khoe cgng ddnĝ **. 
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4. Sir kiem sodt cua Tod dn ddi vdi hgn 
che quyen 

Theo luat nhan quyen qudc te, bat cii 
bien phap nao raa cac qudc gia dy djnh ap 
dung nham ban che bat cii quyen con ngudi 
nao deu can phai tuan thii cac dieu kien sau 
day nham dam bao ring viec han che nhu 
vay la phii hgp: 

(1) Viec gidi ban quyen phai dugc 
quy dinh ro rang hong luat. Khdng chi vay, 
nhiing quy dinh ciia luat dat ra gidi ban 
ddi vdi viec thyc hien quyen can phai: 1) 
Cdng khai vdi ngudi dan va cd chi dan thich 
hgp de ragi ngudi cd the hieu sy ban chS 
luat dinh ddi vdi cac quyen cua hg; 2) Quy 
dinh ve gidi han quyen trong luat phai chinh 
xac, rd rang de ngudi dan cd the bleu rd va 
tu dieu chinh banh vi cua hg; 3) Cd nhiing 
bien phap thich hgp de phdng ngira viec lara 
dung quy dinh gidi ban quyen, hoac tiiy tien 
dat ra cac gidi ban mdi. 

(2) Gidi ban dat ra khdng dugc trai vdi 
ban chat cua cac quyen bj gidi ban. Yeu cau 
nay nham dam bao nhimg gidi ban dat ra 
khdng lara tdn hai den kha nang cua cac ca 
nhan cd lien quan trong viec thy budng quyen 
dd. Viec gidi ban quyen phai nham nhiing 
muc dich chinh dang/hgp phap (legihraate 
objective); bien phap ban che phai hgp ly 
(reasonable), can thiit (necessary) va tuong 
ximg (proportion). NghTa la mgi gidi ban 
quyin diu phai: I) That su can thiet de dat 
dugc mgt muc tieu hcrp phap, chinh dang; 2) 
Bien phap ap dung chi de thuc hien muc heu 
hgp phap, chinh dang dd; 3) Cac bien phap 
han chi khdng dugc nghiem khac ban mirc 
do c4n thiit de dat dugc muc dich cua viec 
gidi han quyen. 

(3) Chi dugc dat ra mdt gidi ban quyen 

niu dilu dd la cm thik h-ong mgt x3 hdi 

dan chu va nhlm muc dich thiic dky phuc 

lgi chung ciia cdng ddng hoac de bao ve an 

ninh qudc gia, an toan cua cgng ddng, trat ty 

cdng cdng, siic khde cgng ddng, dao dire xa 

hdi hoac quyin ty do cua ngudi khac. 

Phap luat cua cac qudc gia chau Au ddi 

hdi cac ban chi quyen, tu do ca ban cua con 

ngudi phai chju su kilra tra vl tinh tuong 

ximg. Theo dd, Toa an danh gia cac bien 

phap ban chi quyen cd thyc sy can thiet, 

phil hgp va tuang xiing vdi muc dich ciia 

viec ban chi hay khdng^^ Dieu nay nham 

ban chi sy tuy tien cua co quan cdng quyen 

trong viec ap dung cac bien phap han che 

quySn, dam bao cho cac quyen, tu do ca ban 

ciia ngudi dan dugc tuan thii tren thyc te. 

Toa an duge xem la chdt chan trong 

bao ve quyen con ngudi. Trong dd, Toa an 

hanh chinh cd vai trd quan trgng trong kiem 

soat cac bien phap ban che quyen con ngudi 

ma cdng quyen sir dung, danh gia bien phap 

ban che quyen do chinh quyen dua ra cd 

thuc vi lgi ich bao dam trat ty cdng cgng 

hay khdng. Bdi vi tren thyc tl, cac banh vi 

ban cbi quyen, tu do ca ban la do co quan 

hanh chinh tien hanh, thdng qua mdt quyit 

djnh hanh chinh. Toa an hanh chinh dugc 

xem nhu "ngudi gac din", dam bao cho viec 

han ehe quyen con ngudi tuan thu diing cac 

nguyen tic phap luat lien quanB 
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