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Abstract 

International laws and national laws consist of such provisions 
on trademark licensing. It depends on the legal system of each 
country and the trademark licensing is different but it is based on 
a common principle that respects international laws. This article 
provides the relevant provisions of the international treaties and 
regulations of some countries such as the United States, Bntain, 
Canada and China on trademark licensing and recommendations 
to further improve the Vietnamese law on trademark licensing. 

Cdt loi eua quyen ddi vdi nhan hieu 
la viec chii sd huu nhan hieu co kha 
nang "loai trir" cac bSn khac su dung 

cac nhan hieu gidng hoac tucmg tu tren cac 
san phkm tuang tu hoac gay nhSm lin. Mdt 

he qua ciia "quyen loai trir" (right of exclude) 
la vi?c chu sd hiiu nhan hieu cd the uy quyen 
eho cac ben thu ba su dung nban hieu cua bg 
tren cac loai san pham khac nhau theo cac 
dilu kien cu thi'. Do vay, mot nhan hieu khi 

I Irene Calbol. t^O^^'. "^^Z""^!; «f "(MUty Control" in Modem Trademark Licensing", Amencan University Law 
Review, Volume D /, issue i, pp. 343̂  
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dugc bao hd thi chu sd hifu nhan hieu cd ddc 
quyen su dung nhan bieu cua minh trong thdi 
han dugc bao hg. Neu cac td chuc, ca nhan 
khac mudn su dung nhan hieu dang trong 
thdi ban bao hd nham muc dich thuang mai 
thi phai dugc sir cho phep cua chu so hiru 
nhan hieu. Vi nhan hieu ia mdt loai tai san 
tri tue nen trong cung mot thdi diem ed the 
cd nbieu ngudi ciing mgt luc "sir dung" nhan 
hieu. Do dd, viec khai thac "quyen su dung" 
nhan hieu mang lai hieu qua kinh te Idn cho 
cbu sd hiru hoae nhirng ngudi dugc chu sd 
hiru cho phep chuyen quyen sii dung nhan 
hieu (ggi la "ben li-xang nhan hieu") cung 
nhu ben nhan chuyen quyen su dung nhan 
hieu (ggi la "ben nhan li-xang nhan hieu"). 
Chuyen quyen su dung nhan hieu (ggi la "li-
xang nhan hieu") la viec ben li-xang nhan 
hieu cho phep ben nhan li-xang nhan hieu 
dugc phep su dung nhan hieu tren hang boa/ 
dich vu trong mgt khoang thdi gian nhat 
dinh, pham vi lanh thd nhat dinb theo thoa 
thuan giQa hai ben. Ben li-xang nhan bieu 
se nhan dugc mgt khoan tien ggi la "phi li-
xang" tu viec cho phep ngudi khac su dung 
nhan hieu, cdn ben nhan li-xang se dugc sir 
dung nhan hieu da khang dinh dugc uy tin, 
danh tieng tren thi trudng. 
1. Cac dieu ir&c qudc ti ve li-xang nhan hieu 
Ll Hiep dinh vi cdc khia canh lien quan 
den thirong mgi cua quyen sd hiru tri tuf 

Hiep dinh ve cac khia canh lien quan 
din thuong mai ciia quyen sd hiru tri tue 
(SHTT) - Hiep dinh TRJPS - dugc ky kit 
vao 15/4/1994, chinh thirc cd hieu luc tir 

ngay 01/01/1995 ciing vdi sir ra ddi ciia 
WTO da danh dku mdt budc tiln quan trgng 
trong pbap luat quoc te ve quyen SHTT. 

Dilu 21 cua Hiep dinh TRIPS quy 
dinh ve viec chuyen quyen sir dung (cap li-
xang) va chuyen quyen sd hiru ddi vdi nhan 
bieu, trong do, cho phep cac thanh vien tham 
gia Hiep dinh cd quyen quy dinh cac dieu 
kien de cap li-xang. Hiep dinh TRIPS cung 
quy dinh ve viec khdng cho phep cac qudc 
gia thanh vien cita Hiep djnh quy dinh viec 
li-xang khdng tu nguyen (li-xang cuang 
birc) ddi voi nhan hieu^ 

Dilu 40 Hiep dinh TRIPS quy dinh vl 
viec "kiem soat boat ddng chdng canh tranh 
trong cac li-xang theo hgp dong" ghi nhan 
rang, cac qudc gia thanh vien cd the cu the 
hoa trong phap luat qudc gia cac boat ddng 
hoac dieu kien cap li-xang quyen SHTT 
ma trong mdt sd trudng hgp cu the cac quy 
dinh phap ly nay cd the tao ra viec lam dung 
quyen SHTT, gay anh hudng xau cho boat 
dgng canh tranh tren thi trudng tuang ung. 
Mat khac, Dieu 40 ciing quy dinh rang, cac 
qudc gia thanh vien cd the dua ra cac bien 
phap thich hgp, phii hgp vai cac dilu khoan 
khac ciia Hiep dinh de ngan ngira va khdng 
che cac hoat ddng cd hai do. Cac bien phap 
nay cd the bao gom cac dieu kien budc 
ben nhan li-xang cap li-xang ngugc lai cho 
ben chuyin giao li-xang quyin li-xang ddc 
quyen, dieu kien nhkm ngan ckm viec khdng 
thira nhan bieu luc ciia quyin SHTT va viec 
cap li-xang trgn gdi^ 

58 

Nguyen ban Tieng Anh: "Members may determine conditions on the licensing and assignment of trademarks, it being 
understood that the compulsory licensing of trademarks shall not be permined" 
Nguyen vSn Tieng Anh: 
1. Members agree that some licensing practices or condiUons pertaining to intellectual property rights which restrain 
competition may have adverse effects on trade and may impede the transfer and dissemination of technology. 
2. Nothing in this Agreement shall prevent Members from specifying in their legislation licensing practices or con
ditions that may in particular cases constitute an abuse of inlellectual property rights having an adverse effect on 
competition in the relevant market. As provided above, a Member may adopt, consistently with the other provisions of 
this Agreement, appropriate measures to prevent or control such practices, which may include for example exclusive 
grantback conditions, conditions preventing challenges to validity and coercive package licensing, in the light ofthe 
relevant laws and regulations of that Member. 
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1.2 Thoa thudn chung lien quan den li-
xang nhan hieu 

Thoa thuan chung lien quan den li-
xang nban hieu (Joint Recommendation 
Concerning Trademark Licenses) dugc 
thong qua bdi Hgi ddng lien minh cac qudc 
gia tham gia Cdng udc Paris ve bao bg 
quyen sd buu cdng nghiep (SHCN) va Dai 
hgi ddng Td chirc SHTT thi giai (WIPO) 
nam 2000. 

Thoa thuan chung dugc ra ddi vdi 
muc dich hai boa va dan gian hoa cac yeu 
cau cbinh thiic cua viec li-xang nhan hieu 
va bd sung cho Hiep udc Luat Nhan hieu 
(Trademark Law Treaty - TLT). Thoa thuan 
nay gidi thieu cho cac qudc gia thanh vien 
cua Cdng udc Paris va tbanb vien cua WIPO 
cd the sir dung bat eu cac dieu khoan nao 
trong Thoa thuan nbu la mdt hudng dan lien 
quan den viec li-xang nhan hieu''. 
2. Phap lusit cua mot so quoc gia ve chuyen 
quyen sir dung doi vol nhan hieu 
2.1 Phdp lugt cua Hoa Ky 

Li-xang nban hieu tai Hoa Ky dugc 
quy dinh tai Dao luat Lanham 1946 (dugc 
sira ddi nam 1988) dudi khai niem "cac cong 
ty cd lien quan" (related companies). Theo 
do, mdt nban hieu da dugc dang ky boac 
dang dugc yeu cau dang ky bao hd cd the 
dugc sir dung hgp phap bdi cdc cdng ty cd 
liin quan. Viec sir dung dd se mang lai lgi 
ich cho ngudi da dang ky nhan hieu boac 
ngudi nop dan dang ky nhan hieu va viec sir 
dung dd cijng khdng dugc anh hudTig den 

hieu lire phap ly cua nhan bieu nay hoac viec 
dang ky nhan hieu vdi dieu kien la khdng sir 
dung nhan hieu do theo each thuc lira ddi 
cdng chung. Viec sir dung nban hieu lan dau 
tien cua mgt chii the se bi kiem soat ve ban 
chat va chat lugng cua hang hoa boac dich 
vu bdi ngudi da dang ky nban hieu hoac 
ngudi nop don dang ky nhan hieu va viec 
sir dung lan dau tien dd phai mang lai lgi ich 
cho hg .̂ Nhu vay, theo phap luat Hoa Ky, 
viec li-xang nhan hieu se hgp phap neu nd 
dam bao su canh tranh lanh manh va bao ve 
ngudi tieu diing. 

Theo Dieu 45 cua Dao luat Lanham 
dugc sira ddi nam 1988 thi thuat ngir "cdng 
ty cd lien quan" (related company) dugc 
hieu la bat ky ngudi nao ma sir dung nban 
hieu dudi su kiem soat cua chu sd hiru nhan 
hieu phai tuan theo ban chat va chat lugng 
cua hang boa boac dich vu gan vdi nhan hieu 
dugc su dung dd*̂ . "Cdng ty cd lien quan" la 
ben nban li-xang va sir dung nhan bieu theo 
chat lugng cua ben li-xang. Se khdng cd sir 
dang ky nao cua ben "cdng ty cd lien quan" 
va ciing kbdng cd bat cir su kiem tra ve hieu 
luc phap ly ciia hgp ddng li-xang xem lieu 
cd dat tieu chuan ve kiem soat chat lugng 
hay kbdng^ 

Pbap luat Hoa Ky cho phep viec li-
xang nhan hieu cd the dugc thoa thuan ro 
rang hoac ngu y. Mac du neu mgt hgp ddng 
vl viec li-xang nhan hieu khdng dugc thiet 
lap thi ciing kbdng cd nghTa la nhan hieu dd 
se bi tir bd bdi viec li-xang nhan hieu do la 

Toan van cua Thoa thuan chung lien quan d^n ii-xang nhSn hieu (Joint Recommendation Concerning Trademark 
Licenses): http'Z/www.wipo int/edocs/pubdocs/en/marks/835/pub835.pdf 
Lanham Act 1946 (as amended) § 5 (15 U.S Code § 1055)' Where a registered mark or a mark sought to be registered 
IS or may be used legitimately by relaied companies, such use shall inure to the benefit of the registrant or appLcant for 
registration, and such use shall not affect the validity of such mark or of its registration, provided such mark is not used 
in such manner as to deceive the public. If first use of a mark by a person is controlled by fhe registrant or applicant for 
registration ofthe mark with respect to the nature and quality ofthe goods or services, such first use shall inure to the 
benefit of Ihe registrant or applicant, as Ihe case may be. 
Lanham Act 1946 (as amended) § 45 (15 U S Code § 1127): The term "related company" means any person whose use 
of a mark is controlled by the owner ofthe mark with respect to the nature and quality of the goods or services on or in 
connection with which the mark is used. 
Neil J. Wilkof, Daniel Burkitt (2005), Trademark Licensing, Secondary Edition, NXB Sweet & Maxwell, pp. 18 
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"li-xang tran" (naked licensing)^. Neu cd 
su kiem soat ve chat lugng hang boa, dich 
vu cua viec li-xang nhan hieu tren thuc te 
thi hgp ddng bang mieng van cd hieu luc 
phap luat̂ . Tuy nhien, Dieu 5 vaDieu 45 cua 
Dao luat Lanham dugc sua ddi nam 1988 
lai khdng cd bat cir quy dinh nao ve the nao 
la muc do kiem soat chat lugng can thiet va 
bgp ly de mgt hgp dong li-xang nhan hieu 
cd gia tri phap ly. Dieu 14 Khoan 3 cua Dao 
Iuat Lanham cho thay viec thieu kiem soat 
chat lugng khi li-xang nhan hieu se cd the 
dan den viec nhan hieu: Dan yeu cau buy 
dang ky nhan hieu cd the dugc nop bat cu 
luc nao neu nban hieu dugc dang ky dang 
dugc su dung bdi nguoi dang ky nhan bieu 
hoac vdi su cho phep sir dung cua nguoi 
dang ky nhan hieu de khai thac hoac cd lien 
quan den viec khai thac sai ngudn gdc cua 
hang boa hoac dich vu'". 

Muc do kiem soat chat lugng dugc 
cho la "dil" khi su kiem soat do dugc duy tri 
bdi ben li-xang theo nhirng dieu kien de dam 
bao rang hang hoa, dich vu mang nhan hieu 
ciia ben nhan li-xang se dap img dugc nhiing 
su mong dgi cua khach hang". 
2.2 Phdp lugt cua Anh 

Viec li-xang mdt nhan hieu da dugc 
dang ky bao hd dugc cho phep tir Dao luat 
Nhan hieu (Trade Mark Act) nam 1938 ciia 

Anh Dao luat da dua ra quy djnh ve viec 
dang ky hgp ddng li-xang. Dang ky hgp ddng 
H-xang nhan hieu theo Dao luat nay cd nghia 
la, viec dang ky "ngudi dugc sir dung nhan 
hieu" tuc la thien ve "cho phep" ban la "uy 
quyin". Theo Dao luat nhan hieu nam 1938, 
viec li-xang nhan hieu cd thi dugc dang ky 
vai ca quan dang ky Nhan hieu. Tuy nhien, 
tren tbuc tl, gia tri cua mdt hgp ddng li-xang 
nhan hieu lai lien quan din viec xac nhan 
viec ben nhan li-xang la mgt ngudi sir dung 
nhan hieu da dugc dang ky. Vdi vifc dang 
ky nay thi nhiing dilu khoan ve kiem soat 
chat lugng phai dugc md ta trong hgp ddng 
li-xang nhan hieu giua hai ben va khi hgp 
dong li-xang cd gia tri phap ly chinh la su 
kit ndi trong qua trinh thuang mai giira ben 
li-xang va ben nhan li-xang. Viec khdng sir 
dung nhan hieu ciia chii sd hiru cirng khdng 
anh hudng tdi hieu luc cua hgp ddng li-xang 
nhan hieu'-. 

Dao luat Nhan bieu nam 1994 (thay 
thi Dao luat Nhan hieu nam 1938) van tiep 
tuc duy tri quy dinb ve viec dang ky hgp 
ddng li-xang nhan hieu nhung viec dang ky 
nay vdi muc dich lai hoan toan khac. Dao 
luat Nhan hieu nam 1994 da loai bd cac dieu 
khoan ve viec dang ky ngudi sir dung nhan 
hieu ma thay vao dd la duy tri mgt mau dang 
ky li-xang nhan hieu vdi muc dich de minh 
bach hoa cac cbi tiet co ban ciia viec li-xang 

8 Khi li-xSng nhan hieu nku chat lugng ciia hang hoa, dich vu mang nhan hieu cua ben nhan li-xang khong dugc giam 
sat boi ben li-xang thi viec li-xang nhan hieu do duac coi la "li-xang tran" (naked licensing). Khi li-xang tran thi nhan 
hieu CO thi mit di gia ni va y nghTa ciia no va co the bj tir bo mot each tu nguyen boi chii so huu. 

9 Edwards Wildman (2013), "Losing a trademark under naked hcensing law". Wold Trademark Review, pp, 134 
h t t p ' / Z w w w . w o r l d t r a d e m a r k r e v i e w , c o m / M a g a 2 i n e / I s s u e / 4 3 / C o u n t r y - c o r r e s p o n d e n t s / 
United-States-Edwards-Wildraan-Palmer-LLP 

10 Lanham Act 1946 (as amended) § 14 (3) (15 U.S Code § 1064 (3)); Apetiton to cancel a regisn-aUon of a mark... may.., 
be filed . at any lime if the registered mark . . . is being used by, or with the permission of, the registrant so as to 
misrepresent Ihe source ofthe goods or services on or in connection with which the mark is used. 

11 Theo phan quyit cua Toa an Lien bang Hoa Ky trong vu viec gifta Eva's Bridal Ltd, va Halanick Enterpnses, Inc vl 
viec li-xang nhan hieu "Eva's Bndal" (Eva's Bndal Ltd v Halanick Enterprises Ing, 639 F3d 788 (7th Cir 2011)). Hoa 
Ky la qu6c gia theo he thong Common law, vi vay neu phap iuat khong co quy djnh thi cac an le ciia Toa an se la mot 
loai nguon cua phap luat. 
https://cyber.harvard,edu/people/tfisher/IP/2011%20Eva%20Abndgedpdf 

12 Neil J. Wilkof (2014), "Trademark Licensing, The Once and Future Narrative", The Trademark Reporter, The Law 
Journal ofthe Intemational Trademark Association, pp. 902. 
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nhan hieu. Cu thi; muc dich ciia vi?c dSng 
ky hgp ddng ii-xang nhan hieu la thong bao 
vdri ben thir ba biit vl su tdn tai ciia viec 
li-xang nhan hieu nay va cung ckp nhtmg 
quyin ban cho ngudi nhan li-xang khi bj 
xam pham quyin'-*. 

Mac du hgp ddng li-xang nhan hieu 
cd dugc dang ky hay khdng tiii viec "sir 
dung" nhan hieu theo hgp ddng li-xang 
khdng lien quan true tiep den viec san xuat 
san pham. Ve ca ban, viec li-xang nhan hieu 
cho phep nhung ngudi nhan li-xang cd dugc 
nhirng thuan lgi tir viec khai thac danh tiing 
(goodwill) cua nban hieu da cd hoac cd tilm 
nang se cd tren thi tnrdng. Vai danh tieng 
ma nhan bleu cd, ben nhan li-xang se cd sue 
manh de thu hiit, thuyet phuc khach hang va 
ban san pham tren thi trudng. Do vay, hgp 
ddng li-xang nhan hieu cho phep ben nhan 
li-xang cd ca hdi thuan lgi de khai thac danh 
tieng cua nhan tren thi trudng, phSn phdi va 
quang cao. 

Ca phap luat Hoa Ky va Anh diu chi 
ra mgt dieu can thiet la viec chuySn quyen 
su dung nhan hieu la duy tri mdi quan he 
thuong mai giira hang hoa/dich vu vdi ngudi 
sd huu nhan hieu. Neu mdi quan he nay 
khdng dugc duy tri thi hieu luc phap ly ciia 
nhan hieu cd nguy ca bi de doa. Viec duy tri 
mdi quan he thuang mai do la viec "kiim 
soat chat lugng" trong hgp ddng li-xang. 
2.3 Phdp lugt cua Canada 

Dieu 50 (1) cua Dao luat Nhan hieu 
ciia Canada nam 1993 quy djnh: 

(1) Ben nhan li-xang phai dugc sir cho 
phep hoac sir uy quyen cua ben chu sa hiru 
nhan hieu; 

(2) Chil so hiiu nhan hieu cd guyin 
kiem soat true tiep hoac gian tiep ddi vdi 

nhihig dac tinh va chat lugng cua san phkm 
hoac dich vu cua ben nhan li-xang; 

(3) Tat ca nhixng viec su dung nhan 
hieu nhu la mdt nhan hieu, ten thuang mai 
hay dang thirc khac cua ben nhan li-xang 
trong qua khu, hien tai va tuong lai diu 
dugc bao ve; 

(4) Nhan hieu da dugc dang ky bao hd 
hay chua dugc dang ky bao hg diu cd thi 
dugc li-xang''' 

Cac chil sd hiru nhan hieu tai Canada 
bao gdm ca ben nhugng quyen thuang mai 
(franchisor) phai dam bao rang tat ca cac 
giao dich li-xang nhan hieu phai dugc thoa 
thuan bang van ban va chiia dung diy dii 
cac dieu khoan ve kiem soat ddi vdi hang 
boa boac dich vu cua ben nhan li-xang hoac 
ben nhan quyen thuang mai (franchisee). 
Tuy nhien, Dieu 50 khdng yeu cau viec 
dang ky hgp ddng li-xang tai Co quan SHTT 
Canada (Canadian Intellectual Property 
Office - CIPO). Mac du hgp ddng H-xang cd 
the dugc dua vao hd sa dang ky nhan bieu 
nhung nd chi dugc CIPO xem xet ve mat 
binh thuc chir khdng phai ve mat ndi dung^^ 

Ben canh do, Dieu 50 quy dinh, ben 
nhan li-xang phai la mgt "thuc the" va dugc 
hiiu la mdt hoac nhieu ca nhan. Do vay, 
hiep hdi, hiep hdi thuong mai hoac co quan 
nha nudc khdng dii dieu kien de trd thanh 
ben nhan li-xang. Ngoai ra, Dieu 50 ciing 
khdng quy dinh, viec li-xang nhan hieu phai 
dugc viit thanh van ban. Tuy nhien, ngay 
ca khi phap luat khdng yen cau thi khi li-
xang nhan hieu cung nen viet thanh van ban 
de xac dinh su tdn tai cua giao dich li-xang 
nhan hieu, Iam ro cac dieu khoan va ghi 
nhan nhung quyen va nghia vu ciia cac ben 
khi li-xang nhan hieu. Mdt hgp ddng li-xang 

!3 Neil J. Wilkof, Daniel Burkitt (2005), Trademark Licensing, Secondary Edition, NXB Sweet & Maxwell, pp. 16 
14 Frank Zaid, Jodi M. Neiman (1994), "Farewell to Registered Users: New Trademark Licensing Law in Canada", 

Franchise Law Journal, pp,77 
15 Sheldon Burshtein (2014), "Trademark Licensing in Canada, The ConU-ol Regime Tum 21", The Trademark Reporter, 

VoL104,No.5, pp.1029 
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nhan hieu bang van ban thi khdng cin thiit 
phai tuan theo mdt quy djnh vl hinh thuc 
dac biet nao. Viec li-xang nhan hieu co thi 
dugc tbuc hien bang mieng mien la cd su 
kiem soat cua ben li-xang ddi vdi dac tinh 
hoac chat lugng cua hang boa hoac dich vu 
ciia ben nhan li-xang nhan hieu. NIU chii sd 
hixu nhan hieu khdng kiem soat dugc viec 
sir dung nban hieu dugc li-xang nhu viec su 
dung nban hieu khdng dam bao dugc nhirng 
lgi icb cua ben li-xang trong hgp ddng li-
xang nhan hieu bang mieng thi hgp dong li-
xang nban hieu bang mieng dugc kit luan 
theo hoan canh thuc tl. Sau khi hgp ddng 
bang van ban bet ban tbi cd the tiep tuc thuc 
hien cac hgp ddng li-xang nhan hieu bang 
mieng. Mdt hgp ddng li-xang bang mieng cd 
the dugc xac nhan bdi mdt thoa thuan bSng 
van ban. Tuy nhien, neu mdt hgp ddng li-
xang bang van ban cd mdt thoa thuan dugc 
siia ddi bang mieng thi toan bp dilu khoan 
sua ddi dd se khdng c6 hieu luc'^. 
2.4 Phdp lugt cua Trung Qudc 

Luat Nhan hieu ciia Trung Qudc dugc 
thdng qua lan dau tien vao nam 1982 va dugc 
siia ddi bo sung qua cac nam 1993, 2001 va 
2013. Dieu 43 Luat Nhan hieu (dugc sua ddi, 
bd sung nam 2013) quy dinh: "Ngudi dang 
ky nban hieu cd the ky hgp ddng li-xang nhan 
bieu cho phep nhirng ngudi khac sir dung 
nhan hieu da dugc dang ky. Ben li-xang se 
giam sat chat lugng ciia hang hoa gan vai 
nhan hieu da dugc dang ky cua ben nhan li-

xang va ben nhan li-xang se phai dam bao 
chat lugng hang boa mang nhan hieu da dugc 
dang ky khi su dung nhan hieu dd. 

Trudfng bgp mdt ben dugc phep li-
xang sir dung nhan hieu da dugc dang ky ciia 
mgt ben khac, ten ciia ngudi nhan li-xang va 
noi xuit xii cua hang boa phai dugc ghi tren 
hang boa mang nban hieu da dugc dang ky. 

Trudng hgp mgt ben dugc phep li-
xang sir dung nhan hieu da dugc dang ky 
ciia mdt ben khac, ben li-xang phai nop hd 
so li-xang nhan hieu tai Van phdng Nhan 
hieu. Van phdng Nhan hieu se cdng bd tat ca 
cac hd so nhan dugc. Viec li-xang nhan hieu 
khdng dugc dang ky tai Van phong Nhan 
hieu se khdng the dugc sir dung de chdng lai 
bat cu mpt ben thu ba nao"'^ 

Nhu vay, Luat Nhan hieu Trung Qudc 
cho phep chu sd hiJU cua mpt nhan hieu da 
dugc dang ky se dugc phep li-xang nhan 
hieu ciia minh cho ngudi khac. Viec li-xang 
nban hieu nay phai dugc dang ky tai Van 
phdng Nhan hieu thi mdi c6 hieu lire phap 
ly de chong lai mdt ben thu ba. Ben li-xang 
nhan hieu phai cd trach nhiem giam sat chit 
lugng hang boa mang nhan hieu cua ben 
nhan Ii-xang. Ben nhan li-xang se cd quyen 
dugc ghi ten va xuat xii hang hoa len tren 
hang boa mang nhan hieu dugc li-xang va 
ben nhan li-xang phai cd trach nhiem dam 
bao chit lugng hang boa mang nhan hieu 
dugc li-xang. 

16 Sheldon Burshtein (2014), "Trademark Licensing in Canada- The Control Regime Turn 21", The Trademark Reporter, 
Vol,l04,No.5,pp,l033 

17 Nguyen van Tieng Anh Dieu 43 Luat Nhan hieu Trung Quoc: 

A trademark registrant may, by signing a trademark licensing agreement, authorize other parties to use its 
registered trademark. The licenser shall supervise the quality ofthe goods in connection with which the 
licensee uses its registered trademark and the licensee shall guarantee the quality ofthe goods in respect of 
which the registered trademark is used. 
Where a party is licensed to use another party's registered trademark, the name ofthe licensee and the place of 
origins ofthe goods must be indicated on the goods that bear the registered trademark. 
Where a party is licensed to use another party's registered trademark, the licensor shall submit the trademark 
license to the Trademark Office for its records. The Trademark Office shall publish all such records received. 
A trademark license without recordation with the Trademark Office cannot be used against any third parties 
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3. Nhung goi mff cho ViSt Nam 
trong viec hoan thign quy dinh pliap lu3t 
ve li-xang nhan higu 

Tir phan tich phap luat v l li-xang cua 
mdt sd nuoc, cd the nit ra mgt sd ggi md cho 
Viet Nam sau day: 

3.1 Quy dinh ve npi dung cua hap dong li-
xang nhan hifu 

Ve ban chat, hop ddng li-xan^ nhan 
bleu la mdt thoa thuan dan su nen can tdn 
trgng y chf cua cac ben trong giao dich dan 
su dd dya tren nguyen tac "binh dang" va 
"tu nguyen". Tuy nhien, viec khdng quy 
dinh bat budc nhiing ndi dung can phai co 
trong mdt hgp ddng li-xang nhan hieu d l cho 
cac ben tham gia hgp ddng tu do quyit dinh 
nhung ndi dung can phai cd se phu hgp ban 
vdi cac qudc gia cd nen phap luat v l SHTT 
phat trien tu lau ddi nhu Hoa Ky'^. Song ddi 
vdi Viet Nam, mdt qudc gia cd nen phap luat 
non tre ve SHTT thi phap luat ciing van nen 
quy dinh cac ndi dung co ban cua hgp ddng 
li-xang nhan hieu. 

Chiing ta hoan toan cd the hgc tap kinh 
nghiem phap luat cua Lien minh Chau Au 
trong viec quy dinh ndi dung cua hgp ddng 
li-xang nban hieu khi chi de cap den cac ndi 
dung thudc vh ban chat cua bgp ddngnbu: 
thdi ban li-xang, loai hinh each thirc sir dung 
nhan bieu dugc li-xang, pham vi hang boa/ 
dich vu gfin nhan hieu dugc li-xang, pbam vi 
lanh thd dugc li-xang, van de kiem soat chat 
lugng hang hoa/dich vu dugc san xuat hoac 
cung img bdi ben nban li-xang'^. 

3.2 Quy dinh vi kiim sodt chat lirong hdng 
hoa/dich vu cua bin li-xang nhdn hieu 

Di im c khoan 2 Dilu 144 Luat SHTT 
quy dinh; "Budc ben dugc chuyin quyin 
phai mua toan bg hoac mgt ty le nhit dinh 

cac nguyen lieu, linh kien hoac thiet bi ciia 
ben chuyen quyen hoac cua ben thir ba do 
ben chuyen quyen chi dinh md khdng nhdm 
muc dich bdo dam chdt luang hang hod, 
dich vu do bin dugc chuyen quyen sdn xudt 
hodc cung cdp". Nhu vay, phap luat Viet 
Nam khdng bat budc viec "kiem soat chat 
lugng" nhu mdt npi dung co ban can cd cua 
mpt hop ddng chuyen quyen sir dung nhan 
hieu ma gian tiep thdng qua quy dinb ve cac 
dieu khoan ban che bat hgp ly ciia quyen cua 
ben dugc chuyen quyen, 

Phap luat ciia cac qudc gia phat trien 
nhu: Hoa Ky, Canada, Anh hoac Tnmg 
Qudc deu cd quy dinh ve viec kiem soat 
chat lupng hang hoa/dich vu cua ben li-
xang nhan bieu sau khi thuc hien hgp ddng 
li-xang nhan hieu. Viet Nam ciing nen de 
bat budc cac ben tham gia bgp ddng li-xang 
nban hieu dua vao thanh mgt dieu khoan 
trong hgp ddng. 
3.3 Quy dinh viphgm vi li-xang nhdn hieu 

Diim d khoan 1 Dilu 144 Luat SHTT 
quy dinh pham vi li-xang nhan hieu la mgt 
trong nhimg ndi dung phai cd trong hgp 
ddng li-xang nhan hieu. Theo dd, pham vi 
chuyen giao gdm gidi ban quyen sir dung va 
gidi ban lanh thd. Tuy nhien phap luat vln 
chua quy dinh cu the the nao la "gidi ban 
quyen sir dung" va "gidi han lanh thd". 

Theo quy dinh ciia phap luat Anh, 
"gidi han quyen sir dung" la pham vi ma ben 
nhan li-xang dugc sir dung nhan hieu cho 
toan bd hoac mdt phan khdi lugng dugc bao 
hg theo Giay chimg nhan dang ky nhan hieu. 
Do do, trong hgp ddn^ li-xang nhan bieu cin 
pbai cd dinh nghia ve viec "sir dung nhan 
hieu" hoac "gidi han quyen sir dung nban 
hieu" de cd the xac dinh dugc pham vi sir 
dung nhan hieu dugc li-xang. Viec quy dinh 

18 Tai Hoa Ky, phap luat khong co cac quy dinh bat buoc vg n^i dung cin phai co trong mat hop d6ng chuygn giao quyin 
SHCN noi chung va hgp d6ng chuyen quyen sii dung nhan hieu noi neng. 

Xin tham khao them, H6 Thuy Ngoc (2014), "Phap luat vh hop dong chuySn giao quySn so hihi cong nghiep ciia Viet 
Nam va Hoa Kydu'oi goc nhin so sanh", Tap chi Nha nuoc va Phap luat, sfl 7 (315), tr.70 

19 Xin tham khao them' NguySn Thi Hanh Le (2014), "Phap luat Lien minh Chau Au vk hap ddng li-xang nhan hieu va 
mgt s6 bai bgc kinh nghiem", Tap chi Nghien cihi Lap phap, sd 05 (261) thang 3/2014, tr,58 
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cac dieu khoan xac dinh "pham vi ve thai han khi chu so hiJu gia han lien tiep nhieu 
gian" va "pham vi ve khong gian" nhSm de lan. Chinh vi th6 ma viec li-xang nhan hieu 
lam can cu tranh cac tranh chap phat smh ciing co thS dem lai hieu qua kmh ti lau dai 
xay ra v6 sau. Day la npi dung ma Viet Nam cho chu so httu nhan hieu. Do do, viec tao 
can tham khao khi hoan thien quy dinh ve ^ . ^ | ^ . ^ ,^^g p^jp ,^ thuan loi se la d i k 
hop dong h-xang. ^^^ ^, ^^ ^.^^ ^.^1^ ^^_^^^^ ^ ^ ^ j ^ j,jg^ j ^ ^ c 

4. Ketlu^n phat huy toi da gia tri va dem lai loi ich cho 
Khac vol cac doi tuong khac cua , , . , . , . . . u" i; .,s„« xn.,-mn 

- uu^i.1 1, - u - L i ' J . ca ben li-xang va ben nhan h-xang. Nhung 
quyen SHCN nhu sang che hay kieu dang , , . . i . ; > u-
Cdng nghiep la chi duac bao hd trong mdi ^"^ ^^^'^"^ '^^ P^^P ^^^ .^"'^f ' ^ ^ ^ P j ? 
khoang thdi gian nh4t dinh nen viec li-xang ^^at cua mdt sd qudc gia se la nen tang phap 
sang ch6 va ki6u dang cdng nghiep chi diln ly quan trong de cho Viet Nam co the hoan 
ra trong khoang thdi gian dugc bao hd thi thien dugc cac quy dinh phap luat cua minh 
nhan hieu lai dugc cd the bao hd vd thdi ve li-xang nhan hieu trong thdi gian tdia 
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