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Tém tht:

Phip ludt qudc té va phap luit cia cac quéc gia déu c6 nhimg quy
dinh vé wec li-xang nhan hiéu. Tuy vao hé thong phap lujt cla
fmg quo: gia ma viéc li-xang nhan hiéu duge quy dinh khac nhau,
song déu dya trén mot nguyén thc chung d6 1a ton rrong phép luat
quéc té. Bai viét néu quy dinh cua cc didu ube quéc té va quy dinh
cha mit s& quéc gia nhu Hoa Ky, Anh Canada va Trung Quéc v&
Ji-xdng nhan hiéu va d& xuat mét sé khuyén nghy dé hoan thién
phép ludt Viét Nam vé i-xang nhan hiéu.

Abstract

International laws and national laws consist of such provisions
on trademark licensing. It depends on the legal system of each
country and the trademark licensing is different but it is based on
a common principle that respects intemational laws. This article
provides the relevant provisions of the international treaties and
regulations of some countries such as the United States, Britain,
Canada and China on lradcmark licensing and recommendauons
1o further improve the V law on trads k li

hé qua ctia “quyén loai trir” (right ofe\clude)

6t 16i ciia quyén déi véi nhan higu
la viéc ch}'x 0 hiru nhan hig¢u c6 kha
nang “loai tnr” céc bén khac sir dung
cac nhan hiéu giong hodc tuong ty trén cac
sin pham tuong tr hode gay nhim 1in. Mot

—

1a viéc cha s& hitu nhan hiéu c6 thé uy quyén
cho c4c bén thi ba sir dyng nhan higu cua ho
trén c4c loai san pham khac nhau theo cac
diéu kién cy thé'. Do vay, mot nhan hiéu khi

I trenc Calboh (2007), “The Sunset of “Quality Control" in Modem Trademark Licensing™. Amencan University Law

Review, Volume 57, Issue 2, pp. 348,
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duge bao hd thi chi s& hiru rhan hiéu c6 déc
quycn st dung nhan hiéu cua minh trong théi
han dugc bao h¢. Néu cac 16 chirc, ¢4 nhan
khac muén sir dung nhan hiéu dang trong
thai han bao hd nham muc dich thuong mai
thi phai duoc sy cho phép cia chi s& hitu
nhin hiéu. Vi nhan hi¢u 2 mét loai tal san
tri tu¢ nén (rong cing mot thoi diém 6 thé
¢ nhiéu nguoi cing mét lic “sir dung” nhan
hiéu. Do d9, viéc khai thic “quyén sir dung”
nhan hiéu mang lai hiéu qua kinh té lon cho
chu s hiru hozc nhimg ngudi duge chu sé
hiru cho phép chuyén quyén sir dung nhan
higu (goi 1a “bén li-xang nhin hi¢u”) cling
nhur bén nhén chuyén quyén sir dyng nhin
hiéu (goi 1a “bén nhan li-xang nhan hiéu”).
Chuyén quyen str dung nhan hiéu (goi 1a “li-
xang ahan hiéu”) la viéc bén li-xdng nhin
hiéu cho phép bén nhén li-xang nhin hiéu
duoc phép sir dung nhan hiéu trén hang hod/
dich vu trong mét khoang thai gian nhit
dinh, pham vi lanh tho nhat dinh theo thoa
thuan gira hai bén. Bén li- -Xang nhan hiéu
sé nhan duge mt khoan tién goi la © “phi li-
xang” tir viéc cho phép ngudi khac sir dung
nhan hiéu, con bén nhén li-xang s& duoc sir
dung nhan hiéu d3 khang dinh dugc uy 1in,
danh tiéng trén thj truong.
1. Cée didu uée quéc té vé li-xang nhan hiéu
1.1 Higp dinh vé cdc khia canh lién quan
dén thiwrong mai ciia qu yén so hitu tri tué
Hiép dinh vé cac khia canh lién quan
dén thuong mai clia quyén so hiru tri tué
(SHTT) - Hiép dinh TRIPS - dugc ky Kkét
vao 15/4/1994, chinh thirc ¢6 hiéu luc tir

ngay 01/01/1995 cung vo su ra dai cla
WTO da danh déu mot buée uen quan trong
trong phap lut qudc té vé quyén SHTT.

Diéu 21 cua Hiép dinh TRIPS quy
dinh vé viéc chuyén quyén sir dung (cép li-
xdng) va chuyén quyén so hiru déi vdi nhan
biéu, trong d6, cho phep cac thanh vién tham
gia Hiép dinh c6 quyén quy dinh cac didu
kién d¢ cap li-xang. Hi¢p dinh TRIPS ciing
quy dinh vé vié¢c khong cho phép cic quoc
gia thanh vién cba Hiép dinh quy dinh viéc
li-xang khéng tu nguyén (li-xdng cudng
birc) ddi véi nhin higu?,

Piéu 40 Hiép dinh TR]PS quy dinh vé
viéc “kiém soat hoat dong chong canh tranh
trong cac li-xang theo hop ddng” ghi nhan
ring, cac qudc gia thanh vién cé the cu thé
hoa trong phdp luat quéc gia cac hoat dgng
hodc diéu klen cép li-xang quyen SHTT
ma trong mot s& truémg hop cu thé cic quy
dinh phap ly nay co thé tao ra vnec lam dung
quyén SHTT, gay anh huéng xau cho hoat
d6ng canh tranh trén thi (rudng tuong tog.
‘Vl{n khac, Diéu 40 ciing quy dinh ring, cic
quéc gia lhénh vién 6 thé dua ra cac bién
phép thich hop, phi hop voi cac diéu khoan
khac caa Hiép dinh dé ngan ngira va khéng
ché cic hoat dong c6 hai d6. Cac bién phap
nay c6 (hé bao gom cac didu kién bubc
bén nhan li-xang cp li-xang ngugc lai cho
bén chuyen giao li-xéng quyén li-xang dgc
quyen, diéu kién nhdm ngan cam viéc khong
thua nhan hi¢u luc ciia quyén SHTT va viée
cp li-xang tron goit.

Ngoyén ban Tiéng Anh: “Members may determine conditions on the hcensmg and assignment of trademarks, 1t being
ds d that the y licensing of trademarks shall not be

Nguyén van Tiéng Anh:

1. Members agree that samic licensing practices or conditions pertaining o intellectual property rights which restrain

competition may have adverse effects on trade and may impede the trans(er and dissemination of technology.

2. Nothing in this Agreement shall prevent Members from specifying in their legislation licensing practices or con-

dinons that may in particular cases consurute an abuse of intellectual propenty rights having an adverse effect on

compctition in the relevant markel. As provided above, a Member may adopt, consistently with the other provisions of

this Agucmcnl appropriale measures to prevent or control such practices, which may include for example exclusive
conditions pi halk, to validity and coercive package heensing. in the light of the

ulcvanl |1\\S and regulations of that Mcmber.
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1.2 Thod thugn chung lién quan dén li-
xdng nhan hidu

Thoa thuin chung lién quan dén li-
xang nhan hi¢u (Joint Recommendation
Concemning Trademark Licenses) duge
thong qua bai Hoi ddng lién minh cac quéc
gia tham gia Cong wdc Paris vé bio ho
quyen s6 hiru cong nghiép (SHCN) va Dai
hoi déng Td chire SHTT thé gigi (WIPO)
nim 2000.

Thoa thuén chung dugc ra d&i vai
muc dich hai hoa va don gian hod cac yéu
chu chinh thirc ctia viéc li-xang nhan higu
va bd sung cho Hiép udc Ludt Nhan hiédu
(Trademark Law Treaty - TLT). Thoa thuan
nay gidi thiéu cho cac qudc gia thanh vién
ctia Cong udc Paris va thanh vién cia WIPO
¢6 thé sir dung bét cir cc didu khoan nao
trong Thoa thuan nhu 1a mdt huéng dan lién
quan dén vigc li-xang nhan hiéu®.

2. Phap ludt cia mot 56 quéc gia vé chuyen
quyen st dung dbi véi nhan hiéu
2.1 Phdp lugt ciia Hoa Ky

Li-xang nhan hiéu tai Hoa Ky dugc
quy dinh tai Bao ivat Lanham 1946 (duoc
sira ddi nam 1988) dudi khéi niém “céc cong
ty ¢6 lién quan” (related companies). Theo
d6, mdt nhan hiéu dd dugc dang ky hodc
dang dugc yéu cau diang ky bao hd co thé
dugce str dung hop phép boi cac cong ty co
lién quan. Viéc sir dung d6 sé mang lai lgi
ich cho nguoi da dang ky nhan hiéu hoac
ngudi nép don ding ky nhan hiéu va viéc sir
dung do ciing khéng duge anh hudng dén
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hiéu lyc phap ly coa phan hiéu nay hozc vige
dang ky nhan hiéu vai diéu kién 1a khong su
dung nhin hiéu &6 theo cach thirc lira dbi
cong ching. Viéc sir dung nhan hi¢u Ian dhu
tién cta mdt chi thé s bi kiém so4t vé ban
chit va chit lugng ciia hang hoa hojic dich
vu boi ngudi da dang ky nhan hiéu hodc
nguoi ndp don dang ky nhan higu va viéc
sir dung lan dau tién d6 phai mang lai lgi ich
cho ho®. Nhu vdy, theo phap luat Hoa Ky,
viéc li-xang nhan hiéu s& hop phép néu né
dam bao sy canh tranh lanh manh va bao vé
ngudi tidu ding.

Theo _Diéu 45 coa Pao luidt Lanham
dugc sira doi nam 1988 thi thufit ngir “cong
ty c6 lién quan” (related company) dugc
hiéu la bat ky ngudi ndo ma sir dung nhan
hiéu dudi sir kiém sodt ciia chi s¢ hiru nhan
hiéu phai tuin theo ban chét va chit lugng
ciia hang hoa hoic dich vy gén véi nhan hiéu
dugce sir dung dof. “Cdng ty ¢b lién quan” 1a
bén nhén li-xang va sir dung nhan hiéu theo
chit lugng cia bén li-xang. S& khong ¢6 su
dang ky nao clia bén “cong ty c6 lién quan”™
va ciing khéng c6 bat cir sur kiém tra vé hiéu
lyc phap ly cua hop dong li-xang xem liéu
¢6 dat tiéu chudn v& kiém soat chét luong
hay khéng’.

Phap luat Hoa Ky cho phép viée li-
xang nhan hiéu co thé duoc thod thudn rd
rang hodc ngu y. Mac du néu mét hop dong
vé viée li-xdng nhan hiéu khéng dugc thiét
lap thi cting khéng ¢ nghia la nhan hiéu do
s& bi tir bo bdi viée li-xang nhan hiéu 46 Ja

4 Toan van cia Thod thuin chung lién quan dén li-xang nhin hidu (Juint Recommendation Concerning Trademark
Licenses): hitp /www.wipo invedocs/pubdocs/en/marks’835/pub835.pdf

5 Lanham Ac1 1946 (as amended) § 5 (15 U.S Code § 1055)° Where a registered mark or a mark sought to be registered
15 or may be used legitimately by related companies, such usc shall inure ta the benefit of the registrant or applicant for
regastration, and such use shatl not affect the validity of such mark or of its registration, provided such mark is not used
in such manner as 1o deceive the public. If first use of a mark by a person 15 controdled by the registrant or applicant for
registration of the mark with respect to the nature and quality of the goods or scrvices, such first use shall inure 10 the
benefit of the registrant or applicant, as the case may be.

6  Lanham Act 1946 (as amended) § 45 (15 U S Code § 1127): The 1erm “relaied company” means any person whose use
of a mark is controlled by the owner of the mark with respect 1o the nature and quality of the goods or services on or in
connection with which the mark is used.

7 Neil J. Wilkof. Dantel Burkitt (2005), Trademark Licensing, Secondary Edition, NXB Sweet & Maxwell, pp. 18
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“li-x&ng tran” (naked licensing)®. Néu co
su kiém soat vé chat luong hang hoa, dlCh
vy cla vnec li- -xang nhan hleu trén thyc 1é
thi hop dong bing miéng van ¢6 higu lye
phap luat®. Tuy nhién, Didu 5 va Diéu 45 cua
Pao lugt Lanham duge sira dbi ném 1988
lai khéng cé bal cir quy dinh nao ve thé nao
1a mirc 46 kiém soat chét lrong cin thiét va
hop ly dé mot hop dong li-xang nhan hiéu
c6 gi4 tri phap ly. Biéu 14 Khoan 3 cua Pao
lut Lanham cho thiy viéc thiéu kiém soat
chit lugmg khi li-xang nhan hi¢u s& Y thé
din dén viéc nhan hiéu: Pon yéu ciu huy
d3ng ky nhan hiéu c6 thé dugc ndp bt cir
lic nao néu nhan hiéu duge ding ky dang
duoc sir dung boi ngudi dang ky nhan hiéu
hogc véi su cho phép sir dung cia nguoi
dang ky nhan higu dé khai théc hozc ¢6 lien
quan dén viéc khai thac sai nguén gbc cua
hang hoa hoac dich vu'®.

Murc d kiém sodt chit luong dugc
cho 14 “du” khi sy kiém soat d6 duoc duy fri
bai bén li-xang theo nhiing diéu kién dé dam
bao rang hang hod, dich vu mang nhan hiéu
ctia bén nhén li-xang s& dap img duoc nhimg
su mong dgi cua khach hang''.

2.2 Phdp Iludt cia Anh

Viéc li-xang mét nhan hiéu da duoc
ding ky bao ho duge cho phép tir Bao luét
Nhan hiéu (Trade Mark Act) nim 1938 cua

Anh. Pao ludt da dua ra quy dinh vé vige
dang ky hop dong li-xang. Dang ky hop déng
li-x3ng nhan hiéu theo Dao luat nay c6 nghia
13, viéc dang ky “ngudi dugc sir dung nhan
hiéu” tirc 1a thién V& “cho phép™ hon la “‘uy
quyén”. Theo Dao ludt nhan hiéu ndm 1938,
viée li-xang nhén biéu cé thé dugc dang ky
vai co quan dang ky Nhan hiéu. Tuy nhién,
trén thuc (€, gia tri cia mot ho'p dong li-xang
nhan hi¢u lai lién quan dén viéc xac nhan
viéc bén nhan li-xang 1a mot ngudi sir dung
nhin hi¢u di dugc ding ky. Véi viée ding
ky nay thi nhimg diéu khoan vé kiém S04t
chét lugng phai duge mé ta trong hcp dong
li-xng nhén hiéu gira hai bén va khi hop
dong li-xdng ¢6 gia ti phap ly chinh 12 su
két ndi trong qua trinh thuong mai giira bén
li-x3ng va bén nhin li-x3ng. Viéc khong su
dung nhian hi¢u cua chu s¢ hiru cing khong
anh hudng 161 hiéu luc cia hop dong li-xang
nhan hiéu'2.

Bgo luat Nhan hi¢u nam 1994 (thay
thé Pao luat Nhan hiéu nam 1938) vin tiép
tuc duy tri quy dinh vé viéc dang ky hop
dong li-xang nhin hiéu nhung viéc dang ky
pdy v&i muc dich lai hoan toan khac. Dao
luat Nhan hiéu nam 1994 da loai b6 cac diéu
khoan vé viéc dang ky nguoi sir dung nhan
hiéu ma thay vao dé la duy tri mot mau dang
ky li-xdng nhan hi¢u vai muc dich dé minh
bach hoa céc chi tiét co ban cta viéc li-xang

-

Khi h-xang nhin hi¢u néu chat hugng cia hang hod, dich vi mang nhén hiéu cua bén nhin li-xang khong duge giam
sal bai bén i -xng thi vige li-x3ng nhan hi¢u 6 duoc cor la “li-xang trin” (naked licensiog). Khi li-xang trén thi nhan
hiu c6 thé mit di gia trj va y nghia cta n6 va cé 1hé bj i bo mét chch ru nguyen boi chu ¢ hiru.

Edwards Wildman (2013), “Losing a trademark under naked hcensing law™, Wold Trademark Review, pp. 134
http//www.worldtrademarkreview.com/Magazine/Issue/43/Country-correspondents/
United-States-Edwards-Wildman-Palmer-LLP

Lanbam Act 1946 (as amended) § 14 (3} (15 U.S Code § 1064 (3)): A petiton to cancel a registration of a mark... may...
be filed . atany ume if the registered mark . . . is being used by, or with the permission of, the registrant o as to
musrepresent the source of the goods or services on or in connection with which the mark 1s used.

Theo phan quyét cia Tod 4o Lién bang Hoa K trong vu viée mita Eva’s Bridal Ltd. va Halanick Enterpnses, Inc vé
viée li-xang nhan hi¢u “Eva’s Bndal™ (Eva’s Bndal le v Halanick Enterprises Inc, 639 F3d 788 (7th Cir 2011)). Hoa
Kyla quoc yia theo he théng Coromen law, vi vy oéu phap ludt khdng c6 quy dinh thi céc dn 1§ cia Toa 4n s& 1a mét
loai nguon cua phap luat.
https://icyber.harvard.edwpeople/tfisher/1P/2011%20Eva%20Abndged pdf

Neil J. Wilkof (2014), “Trademark Licensing. The Once and Future Naranve”,
Joumal of the ) Trademark A pp- 902.
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nhan hi¢u. Cy thé: myc dich cia viéc ding
ky hop déng li-xing nhan higu 14 théng bdo
voi bén thi ba biét vé su 16n tai cua vige
li-xéng nhan hi¢u nay va cung chp nhimg
quyén han cho ngudi nhin li-xang khi bi
xam pham quyenﬂ

Mic du hop déng li-xang nhan hiéu

¢6 dwoc ding ky hay khéng thi viéc “su
dung” nhan hi¢u theo hop dong li-xang
khéng llen quan fryc nep dén viéc san xuat
san pham Vé co ban, viéc li-xang nhan hiéu
cho phép nhimg ngudi nhén li-xdng c6 dugc
nhimg thugn loi tir viéc khai thac danh tiéng
(goodwnll) cua nhan hiéu da c¢6 hoic c6 uem
néing s& ¢ trén thi trrdng. Véi danh tiéng
ma nhan hiéu c6, bén nhan li-xang s& cé sirc
manh dé thu hut, thuyét phyc khich hang va
ban sin phim teén thj truong. Do vy, hop
ddng li-xang nhan hiéu cho phép bén nhan
li-xéing c6 co hdi thuan loi dé khai thac danh
tiéng cua nhan trén thi truomg, phan phédi va
quang céo.

Ca phép ludt Hoa Ky va Anh déu chi
ra mt diéu cin thiét 1 viée chuyen quyén
st dung nhdn hiéu la duy tri méi quan hé
thuong mai giira hang hod/dich vy véi ngudt
s& hitu nhan higu, Néu méi quan hé nay
khong duge duy tri thi hiéu luc phép ly cua
nhin higu c6 nguy co bi de doa. Viéc duy tri
méi quan hé thuong mai dé la viéc “kiém
soét chat Jugng” trong hop dong li-xang.
2.3 Phdp ludt ciia Canada

Diéu 50 (1) cia Dao lujt Nhan hiéu
cua Canada nam 1993 quy dinh:

(1) Bén nhan li-xang phai dugc sy cho
phép hodc sy uy quyén cua bén chi s¢ hiru
nhan hiéu;

(2) Chu s& hiru nhan hiéu c6 quyen
kiém soat truc tiép hodc gian tiép doi véi
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nhimg dic tinh va chit luong cba san phim
hoic dich vu cua bén nhén li-xing;

(3) TAt ca nhimg viéc sir dung nhan
hiéu nhu 12 mét nhan hiéu, tén thuong mai
hay dang thic khac cua bén nhan li-xdng
trong qua khir, hién tai va tuong lai déu
duoc bao vé;

(4) Nhan hiéu da dugc dang ky bao hd
hay chua dugc ding ky bao h6 déu cé the
duoc li-xang™.

Cac chu s& hiru nhan hiéu tai Canada
bao gdm ca bén nhugng quyén thuong mai
(franchisor) phai dam bao ring tat ca cac
giao dich li-xang nhan biéu phai dugc thoa
thuén bang van ban va chira dyng déy du
cac diéu khoan vé kiém soat déi vdi hang
ho4 hoic dich vy cla bén nhén li-xang hoic
bén nhan quyén thuong mai (franchisee).
Tuy nhién, Pidu 50 khéng yéu clu viéc
asng ky hop dong li-x3ng tai Co quan SHTT
Canada (Canadian Intellectual Property
Office - CIPO). Miic di hgp ddng li-xang c6
thé dugc dua vao hd so ding ky nhan hiéu
nhung né chi duge CIPO xem xét vé mat
hinh thirc chir khng phai vé mit ndi dung'*.

Bén canh do, Piéu 50 quy dinh, bén
nhan li-xdng phai la mot ‘thuc thé” va dugc
hiéu 14 mét hoic nhiéu c4 nhan. Do vy,
hiép héi, hiép hdi thuong mai hoge co quan
nha nuéc khong du didu kién dé trér thanh
bén nhan li-xang. Ngoai ra, Diéu 50 cling
khéng quy dinh, viéc li-xang nhan hiéu phai
dugc viét thanh van ban. Tuy nhién, ngay
ca khi phép luft khong yéu cau thi khi li-
xéng nhén hi¢u cling nén viét thanh van ban
@& xac dinh sy ton tai cia giao dich li-xéng
nhan hi¢u, lam rd cac diéu khoan va ghi
nhan nhimg quyén va nghia vy cia cac bén
khi }i-xang nhan hiéu. M{t hop adng li-xang

13 Neil J. Wilkof, Daniel Burkitt (2008), Trademark Licensing, Secondary Edition, NXB Swect & Maxwell, pp. 16

14 Frank Zaid, Jodi M. Neiman (1994),
Franchise Law Joumal, pp.77

“Farewell 1o Registered Users: New Trademark Licensing Law in Canada”,

15 Sheldon Burshtein (2014), “Trademark Licensing in Canada. The Control Regime Turn 217, The Trademark Reporter,

Vo).104, No.5, pp.1029
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nhan hiéu bang van ban thi khéng can thiét
phai tuan theo mét quy dinh vé hinh thirc
dac biét nao. Viéc li-xang nhar hiéu ¢6 thé
duoc thuc hién bing miéng mién 12 c6 sy
kiém soat clia bén li-xang d6i voi dic tinh
hoic chat lugmg clia hang hoa hodc dich vy
ciia bén nhan li-x4ng nhan hiéu. Néu chi s¢
hiru nhan hiéu khong kiém soat duge viéc
str dung nhan hiéu duge li-xang nhu viéc sir
dung nhan hiéu khong dam bao dugc nhimg
loi ich cita bén li-xang trong hop dong li-
x&ng nhan hiéu béng miéng thi hop dong li-
xang nhan hiéu bing mi¢ng dugc két lugn
theo hoan canh thyc té. Sau khi hop déng
béng vin ban hét han thi c6 thé tiép tuc thuc
hién cac hop dong li-xdng nhin hiéu bing
miéng. Mt hop dong li-xéng bing miéng c6
thé dugc xac nhan boi mol thoa thuin bang
vin ban. Tuy nhién, néu mét hop dong li-
xang béng van ban ¢6 mot thoa thuan duge
sira di bang miéng thi toan bd diéu khoan
sira déi A6 s& khong c6 hidu lyc's.
2.4 Phap lugt ciia Trung Quic

Luat Nhén hi¢u cba Trung Quéc duge
thdng qua lan dau tién vao nam 1982 va dugc
sira d6i bd sung qua cac nam 1993, 2001 va
2013. Diéu 43 Luat Nhan hi¢u (duoc sua doi,
bé sung ndm 2013) quy dinh: “Nguoi dang
ky nhan hi¢u c6 thé ky hgp ddng li-xang nhan
hi¢u cho phép nhimg ngudi khac sir dung
nhan hiéu da duge ding ky. Bén li-xéng sé
giam sat chét luong cia bang hod gan vai
nhan hiéu da dugc dang ky caa bén nhan li-

16 Sheldon Burshiein (2014), “Trademark Licensing in Canada’ The Control Regime Turn 21,

\ol.104, No.S, pp.1033

xang vd bén nhan li-xing sé phai dam bao
chat lugng hang hod mang nhin higu da dwoc
dang ky khi sir dung nhan hiéu dé.

Truong hop mét bén duge phép li-
xing str dung nhan hiéu da duoc dang ky cua
mot bén khac, tén cua nguoi nhan li-xang va
noi xuét xir ciia hang hoa phai dugc ghi trén
hang hod mang nhan hi¢u da dugce dang ky.

Truwong hop mdt bén duge phép li-
xang sir dung nhan hiéu 42 duoc ding ky
ctia mdt bén khac, bén li-xang phai ndp ho
so Ji-xing nhan hi¢u i Van phong Nhan
hiéu. Van phong Nhin hiéu s& cong b tit ca
cac hé so nhan duoc. Viée li-xang nhan hiéu
khéng duoc dang ky tai Van phong Nhan
hiéu sé& khong thé duoc sir dung dé chdng lai
bét cir mot bén thy ba nao™'”.

Nhu véy, Luat Nhan hiéu Trung Quéc
cho phép chi s¢ hiru cia mét nhan hidu da
dugce dang ky s& duoc phép li-xang nhan
hiéu cia minh cho nguoi khac. Viée li-xang
nhén hi¢u nay phai dugc dang ky tai Vian
phong Nhéan hi€u thi méi c6 hiéu luc phap
1y dé chéng lai mot bén thir ba. Bén Ji- -xang
nhan higu phai ¢é trach nhiém giam sat chat
lugng hang hod mang nhan hiéu cua bén
nhén li-xdng. Bén nhin li-xang s& ¢6 quyén
dugc ghi tén va xuit xur hang hoa lén trén
hang hod mang nhan hiéu duoc li-x3ng va
bén nhan li-xang phai cé trach nhiém dam
bao chat lugng hang hoa mang nhin hiéu
duoc li-xang.

. The Trademark Reporter,

17 Neguyén viin Tiéng Anh Biéu 43 Ludt Nhan hi¢e Trung Quéc:

A trademark regisirant may, by signing a trademark licensing agreement, authorize other parties to use its
registered irademark. The bicenser shal) supervise the quahty of the goods in connection with which the
licensee uses its registered trademark and the Jicensee shall guarantee the quality of the goods 1n respect of

which the registered trademark is used.

Where a party is licensed to use another party’s registered trademark, the name of the licensee and the place of
origins of the goods must be indicated on the goods that bear the registered trademark

Where a party 1s licensed to usc another party’s registered trademark, the licensor shall submit the trademark
license to the Trademark Office for its records. The Trademark Office shall publish all such records received.
A trademark license without recordation with the Trademark Office cannot be used against any third parties
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3. Nhtmg goi mé cho Vigt Nam
frong viéc hoan thién quy dinh phap lujt
vé li- -x#ng nhin hi¢u

Tir phén tich phap ludt ve li-xing cua
mét s6 nudc, cb thé rat ra mét s6 ggi mé cho
Viét Nam sau day:

3.1 Quy dinh vé npi dung ciia hop dong li-
xdng nhin hi¢u

V& ban chit, hop déng li-xing nhan
hi¢u 1a mdt thoad thuin dan sy nén cdn tdn
trong y chi clia cac bén trong giao dich dan
sir 46 dua trén nguyén thc “binh ding” va

“tr nguyén”. Tuy nhién, vi¢c khong quy
dinh bét budc nhitng ndi dung can phai cé
trong mdt hop dong li-xdng nhan hi¢u de cho
céc bén tham gia hop déng ty do quye( dinh
nhung noi dung can phai cé s& phu hcp hon
v8i céc quoc gia c6 nén phap luat vé SHT]‘
phét trién tir 1u ddi nhr Hoa Ky'®. Song abi
véi Viét Nam, mot quéc gia ¢6 nén phap lugt
oon tré vé& SHTT thi phap luét cung van nén
quy dinh céc ndi dung co ban cia hgp déng
li-xang nhan higu.

Ching ta hoan toan c6 thé hoc tap kinh
nghiém phap luat cta Lién minh Chau Au
trong viéc quy dioh ndi dung cia hop dong
li-xang nhan hle;u khi chi d& cép den cac ndi
dung thugc vé ban chét cia hop dangnhu
thdi han li-xdng, loai hinh cach thirc sir dung
nhin higu dugc li-xang, pham vi hang hoa/
dich Mt gAn nhin hiéu dugc li-x3ng, pham vi
lanh thé duge li-xing, vén dé kiém soat chat
Iugng hang hoa/dich vu dugce san xuét hozc
cung tmg bai bén nhan li-xang'.

3.2 Quy dinh vé kiém sodt chilt lwpng hang
hod/djch vy ciia bén li-xing nhan hi¢u

Piém ¢ khoan 2 Diéu 144 Luat SHTT
quy dinh: “Bujc bén duge chuyén quyen
phai mua toan bd hoic mot ty Jé nhit dinh

KINH NGHIEM Quoc TE

céc nguyén liéu, linh kién hofic thiét bi cua
bén chuyén quyen hodc cua bén thir ba do
bén chuyén quyén chi dinh ma khéng nhéam
muc dich bao dam chait heomg hang hod,
dich vu do bér/ dupc chuyén quyén san xudt
hodc cung cdp”. Nhu vy, phap ludt Viét
Nam khéng bat budc viéc “kiém soat chat
lugng” nhu mot ndi dung co ban cn ¢6 cua
mét hop ddng chuyen quyén sir dung nhin
higu ma gi4n tiép thong qua quy dinh v& chc
diéu khoan han ché bat hgp 1y cla quyén ciia
bén dugce chuyén quyén.

Phép lujt ciia cic qudc gia phat trién
nhu: Hoa Ky, Canada, Anh hojc Trung
Quoc déu c6 quy dinh vé vige kiém soht
chit luong hang ho#/dich vy cia bén li-
xang nhan hiéu sau khi thyc hién hop dong
li-xang nhan higu. Viét Nam cung nén dé
bit bugc cac bén tham gia hop dong li-x4ng
nhin hiéu dua vao thanh mét diéu khoan
trong hop déng.

3.3 Quy dinh vé pham vi li-xing nhan higu

Diém d khoan ) Diéu 144 Lugt SHTT
quy dinh pham vi li-xang nhan hiéu 1a mét
trong nhifng ndi dung phai co trong hop
dong li-xéing phin hiéu. Theo do, pham vi
chuyen giao gém giéi han quyén sir dyng va
2i6i han 1anh thd. Tu nhién phép luat van
chua quy dinh cu the thé nao 1a “gi6i han
quyén sit dung” va “gidi han lanh thd”.

Theo quy dinh cia phap luat Anb,

“gidi han quyén sir dung Ja pham vi ma bén
nhin li-xdng dugc su dung nhan hiéu cho
toan bd hogac mot phan khéi lugng dugce bao
hé theo Gidy chimg nhén dang ky nhan higu.
Do dé, trong hop déng li- xang nhan hi¢u cin
phéi c6 dinh nghia ve vigc “sir dung nhin
hi¢u™ hodc “gidi han quyén sir dung nhan
higu” dé ¢6 thé xac dinh dugc pham vi sir
dung nhén hiéu dugce li-xing. Viéc quy dinh

i8 Tai Hoa Ky, phap ludt khong 4 cac quy dmh bit bube vé ndi dung cin phai c6 trong médt hap dong chuyén giao quydn
SHCN néi chung va hop ddng chuyén quyen sir dung nhin hi¢u né1 néng.
Xin tham khao thém, Hb Thuy Ngoc (2014), “Pbap ludt vé hop dong :huyen giao quyen s& hiru cdng nghiép cia Vidt
Nam va Hoa Ky dudi géc nbin so sanh”, Tap chl Nha nude va Phip lugt, s 7 (3]5) .70

{9 Xin tham khio thém* Nguyén Th Hanh Lé (2014), “Phap qul Lién minh Chiu Au vé hop déng li~xang nhin hiéu va
mat s6 bai hoe kinh ngmém™, Tap chi Nghién ctu Lap phap, s605 (261) thang 3/2014, .58
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cac dleu khoan xéc dinh “pham vi vé thm
gian” va “pham vi vé khéng gian’ ' nhim dé
lam can cu tranh cac tranh chap phat sinh
xay ra vé sau. Day 13 ndi dung ma Viét Nam
can tham khao khi hoan thién quy dinh vé
hop dong li-xang.
4. Két Juin

Khac voi cac déi tugng khic cua
quycn SHCN nhu sang ché hay kiéu dang
cbng nghiép la chi dugc bao hé trong mét
khoang thoi gian nhat dinh nén viéc li- -x3ng
sang ché va kiéu déang cong nghiép chi dién
ra trong khodng thai gian dugc bao ho thi
nhan hiéu lai duge co thé bao hy vé thai

TAI LIEU THAM KHAO

han khi chd s& hiru gia han lién tiép nhiéu
Jén. Chinh vi thé ma viéc li-xang nhan hiéu
ciing c6 thé dem lai higu qua kinh té lau dai
cho chu s¢ hiru nhan hiéu. Do dé, viéc ;3o
mot hanh lang phép 1y thuan loi s& 12 diéu
kién dé cac giao dich li-xang nhan hiéu dugc
phat huy tbi da gia txi va dem lai lgi ich cho
ca bén li-xang va bén nhan li- -Xang. Nhimg
kinh nghi¢m ciia phap luat quoc té va phap
luat ciia mét sé quéc gia s& la nén tang phap
ly quan trong dé cho Viét Nam c6 thé hoan
thién dugc cac quy dinh phap luat cia minh
vé li-xéng nhan hiéu trong théi gian tim

L

B Khoa hoc va Cong nghé (2013), Théng ne 05/2013/TT-BKHCN sura dsi, bo sung Thong tw
01/2007/TT- BKH&CN huong dén Nghy dinh 103/2006/ND-CP quy dinh chi tiét mét s6 diéu cria
Lugt SHTT vé SHCN.

2. Sheldon Burshtein (2014), Trademark Licensing in Canada: The Control Regime Turn 21, The
Trademark Reporter, Vol.104, No.5.

3. Irene Calboli (2007), “The Sunset of “Quality Control” in Modern Trademark Licensing”,
American University Law Review, Volume 57, Issue 2.

4. Pao ludt Nhdn hiéu clia Anh ndm 1938 va nim 1994,

5. Dao ludt Nhan hiéu cha Canada nim 1993.

6. Hiép dinh vé cac khia canh lién quan dén thuong mai cia quyén SHTT - Hiép dinh TRIPS.

7. Nguyen Thi Hanh L& (2014), Phdp ludt Lién minh Chéu Au ve hop déng li-xang nhan higu va
mt s6 bai hoc kinh nghiém, Tap chi Nghién ctru Lép phap, 6 05 (261) thang 3/2014.

8. Luét Nhin hiéu Hoa Ky Lanham Act nam 1946 (sira 4bi ndm 1988).

9. Luat Nhian hiéu cua nudc Cong hoa nhan dan Trung Hoa n3m 1982, sira a6i, bd sung nam 1993,
2001 va 2013.

10. Ho Thuy Ngoc (2014), Phap lugt vé hop dong chuyén giao quyén s hiru cong nghiép cua Viét
Nam va Hoa Ky duwéi géc nhin so sanh, Tap chi Nha nuée va Phap ludt, s6 7 (315).

11. B§ luat Déan sy 2015

12. Ludt S& hiru tri tug 2005, sira ddi, bb sung 2009.

13. Thoa thuan chung lién quan dén li-xang nhan hiéu (Joint Recommendation Concerning Trademark
Licenses) nam 2000.

14. Edwards Wildman (2013), “Losing a trademark under naked licensing law”, Wold Trademark
Review, pp. 134.

15. Neil J. Wilkof (2014), “Trademark Licensing: The Once and Future Narrative”, The Trademark
Reporter, The Law Joumnal of the International Trademark Association, pp. 902.

16. Neil J. Wilkof, Daniel Burkitt (2005), Trademark Licensing, Secondary Edition, NXB Sweet & Maxwell.

17. WIPO (2008), Trao déi gid tri: Dam phan hop dong chuyén giao quyén st dung cong nghé. 1r.42.

18. Frank Zaid, Jodi M. Neiman (1994), “Farewell to Registered Users: New Trademark Licensing

Law in Canada ', Franchise Law Journal, pp.77.

NGHIEN CUU
64 |12 PrAP_/ <5 zase Tezors





