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Tom tat: 
Ve CO ban, phap luat Viet Nam da dam bao quyen cua ngucfi lao 
dpng nuoc ngoai lam viec tai Viet Nam theo tmh than cua phap 
luat quoc te. Song, vi nhieu nguyen nhan khac nhau, van con 
nhCrng khac biet o nhimg muc dp nhat djnh trong dieu chinh ciia 
phap luat ve dam bao quyen ctia ngiroi lao dgng la nguoi nuac 
ngoai trong doanh nghiep c6 von dau tu nuoc ngoai tai Viet Nam. 
Vi vay, can tiep titc hoan thien phap luat nham bao dam quyen 
binh dang ciia lao dpng la nguoi nuac ngoai lam viec tai VietNam 
dap ung yeu cau ngay cang cao trong qua trinh hpi nhap quoc te 
hien nay. 

Abstract 

Laws of Vietnam has basically provide guarantees for the rights 
of the foreign workers in Vietnam in accordance with the spirits 
ofthe mtemaUonal laws. However, due to different reasons, there 
are still certain differences in the provisions ofthe Vietnamese law 
to ensure the rights of foreign workers in foreign direct-invested 
enterpnses in Vietnam in comparison with the international taws 
Therefore, it is necessary to continue to improve the law to ensure 
the equality of rights ofthe foreign workers in Vietnam so that it 
is to satisfy the increasing requirements in the current process of 
international integration. 

CO SO phap ly ve quyen binh dang cua 
lao ddng la ngudi nudc ngoai lam 
viec tai Viet Nam dugc quy dinh 

tai Bd luat Lao ddng (BLLD) nam 2012; 
Luat Bao hiim Y tl (BHYT) nam 2008 (da 
dupc sira ddi, bd sung bdi Luat BHYT nam 
2014); Nghi dinh so 34/2008/ND-CP ngay 
25/03/2008 quy dinh ve tuyen dung va quan 
ly ngudi nudc ngoai lam viec tai Viet Nam 
(da dugc sira ddi, bd sung tai Nghi dinh sd 
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46/2011/ND-CP ngay 17/6/2011); Thdng tu 
sd 08/2008/TT-BLDTBXH ngay 10/6/2008 
hudng din thi hanh Nghi dinh sd 34/2008/ 
ND-CP; Nghi dinh sd 1 l/2oi6/ND-CP ngay 
03/02/2016 cua Chinh phu quy dinh chi tilt 
thi hanh mdt sd dieu cua BLLD ve lao ddng 
nudc ngoai lam viec tai Viet Nam. Theo 
dd: "lao ddng la cdng dan nudc ngoai vao 
lam viec tai Viet Nam (sau day viit tit la 
ngudi lao dpng nudc ngoai - NLDNN) theo 
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cac hinh thirc: thuc hien hgp ddng lao ddng; 
di chuyin trong ndi bd doanh nghiep; thuc 
hiSn cac loai hgp ddng hoac thda thuan ve 
kinh tl, thuang mai, tai chinh, ngan hang, 
bao hiim, khoa hpc ky thuat, giao due, van 
hda, thi thao, giao due nghe nghiep va y te; 
nha cung cip dich vu theo hgp ddng; chao 
ban dich vu; lam viec cho td chuc phi chinh 
phu nudc ngoai, td chuc qudc te tai Viet 
Nam dugc phep boat ddng theo quy dinh 
cua phap lu t̂ Viet Nam; tinh nguyen vien; 
ngudi chiu trach nhiem thanh lap, hien dien 
thuang mai; nha quan ly, giam ddc dieu 
hanh, chuyen gia, lao dgng ky thuat; tham 
gia thyc hien cac gdi thau, du an tai Viet 
Nam..."'. NLDNN cd day du cac quyen 
con ngudi ndi chung va quyen cua ngudi 
lao dgng ndi chung dugc BLLD^ Viet Nam 
nam 2012. Cac van ban hudng dan thi hanh 
ciing d3 quy dinh cac quyeii cua NLDNN, 
chu trpng hem quyen dugc ddi xii binh darig 
nhu da dugc quy dinh trong Cdng udc qudc 
tl nam 1990 duoc thdng qua bdi Nghj quyet 
A/RES/45/158 ngay 18/12(1990 cua Dai hdi 
dong Lien hiep qudc tir Dieu 9 den Dieu 54 
nham bao ve cac quyen cua NLDNN va cac 
thanh vien gia dinh hg. Tuy nhien, van cdn 
mpt so khac biet trong dieu chinh phap luat 
ve quyen nay ddi vdi NLDNN. Cu the: 

Thii- nhSt, dieu kien vdphgm vitham 
gia quan he phdp lugt lao ddng ddi vdi 
NLDNN de duac phep ldm viec tgi Viet Nam. 

NLDNN lam viec tai Viet Nam phai 
dap ung cac dieu kien: (1) Du 18 tudi trd 
ISn; (2) Cd sue khde phu hgp vdi yeu cau 
cong viec; (3) La nha quan ly, giam ddc 
diSu hanh hoac chuyen gia; Ddi vdi lao 
dgng nudc ngoai xin vao hanh nghe y, dugc 
tu nhan, true tilp kham, chda benh tai Viet 
Nam hoac lam viec trong ITnh vyc giao 
due, day nghl phai cd du dieu kien theo 
quy dinh ciia phap luat Viet Nam ve hanh 
n^f y, dugc tu nhan hoac vl giao due, day 
nghl; (4) Khdng cd tien an ve tpi vi pham 

an ninh qudc gia; khong thudc dien dang 
bi truy ciru trach nhiem hinh sy, dang chip 
hanh hinh phat hinh su theo quy dinh cua 
phap luat Viet Nam va phap luat nudc ngoai; 
(5) Cd giay phep lao dpng do co quan nha 
nudc cd tham quyen cua Viet Nam cip, trit 
cac trudng hgp khdng phai cap giiy phep 
lao ddng (ngudi nudc ngoai vao Viet Nam 
lam viec vdi thdi ban dudi ba thang); Ngudi 
nudc ngoai la thanh vien cua cdng ty trach 
nhiem hiJu ban (TNHH) hai thanh vien trd 
len; Ngudi nudc ngoai la chu sd hiJu cdng ty 
TNHH mpt thanh vien... Ngudi nudc ngoai 
vao Viet Nam lam viec de xir ly cac truong 
hgp khan cap nhu: nhihig sy cd, tinh hudng 
ky thuat, cdng nghe phuc tap nay sinh lani 
anh hudng hoac co nguy co anh hudng xau 
tdi san xuat kinh doanh ma cac chuyen gia 
Viet Nam, cac chuyen gia nudc ngoai hi6n 
dang d Viet Nam khdng xir ly dupc cd thdi 
gian tren 03 thang thi het 03 thang lam viec 
tai Viet Nam, ngudi nudc ngoai phai lam 
thu tuc dang ky giay phep lao dpng theo quy 
dinh; Ngudi nudc ngoai da dupc Bp Ngoai 
giao cip giiy phep hoat ddng thdng tin, bao 
chi tai Viet Nara theo quy djnh cua phap 
luat; cac trudng hgp khac theo quy dinh cua 
Tliu tudng Chinh phu-. 

Quy dinh tren cho thay mpt so diem 
khac biet vl dilu kien lao dpng ddi vdi 
NLDNN so vdi ngudi lao ddng Viet Nam: dp 
tudi, ly Ijch tu phap va giiy phep lao ddng^ 
nhim bao dam an ninh qudc gia cua Viet 
Nam va Igi ich cho chinh ban than NLDNN. 

NhiJng quy dinh do cung the hien rd 
gidi ban, pham vi, dieu kien de cac doanh 
nghiep Viet Nam su dung lao dgng la ngudi 
nudc ngoai. Theo dd, cac doanh nghiep Viet 
Nam chi dugc phep tuyin NLDNN lam 
nhimg cdng viec quan ly, cdng viec yeu cau 
cao ve chuyen mdn nghiep vu (la nha quan 
ly, giam ddc dilu hanh hoac chuyen gia theo 
quy dinh tai khoan 2, khoan 3 Dieu 2 cua 
Nghi dinh sd 34/2008/ND-CP) ma ngudi lao 

Kho^n 1 Diiu 2 Nghl dinh s5 11/2016/ND-CP ngay 03/02/2016 cua Chinh phu quy dmh chi USt thi hanh m^l so dieu 
ciia BLLD vh lao dgng niroc ngoai lam viec tai Viet Nam. 
Theo DiSu 3, DiSu 9 Nghj djnh s6 34/2008/ ND-CP, 
Khoan 1 DiSu 3, Di^u 164 BLLD nam 2012. 
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ddng VietNam chua dap img dugc. Quy djnh 
nay mdt mat the hien muc tieu sir dung lao 
ddng nudc ngoai cua Viet Nam nham tranh 
thu kinh nghiem quan ly, trinh do chuyen 
mdn tay nghe cao cua lao dpng nudc ngoai 
trong khi thi trudng lao dgng Viet Nam cdn 
khan hiem; mat khac la de thuc hien chinh 
sach bao hp nguon lyc lao dgng trong nudc. 
Ve lau dai, khi Viet Nam hdi nhap thuc sy 
sau rdng vao nen kinh te khu vuc ya the gidi 
thi nhirng khac biet ndi tren se dan dan ban 
che va. Dac biet, ngay 14/6/2019 Qudc hgi 
khda XIV ky hgp thu 7 da thdng qua Nghi 
quyet phe chuan viec gia nhap Cdng udc sd 
98 cua Td chuc Lao dgng Qudc te (ILO) -
chung minh su nd lyc cua Viet Nam timg 
budc xda bd su phan biet ddi xu trong quan 
he lao ddng. 

Thir hai, quyen thdnh lap, gia nhdp vd 
hogt ddng cdng dodn ddi vdi NLDNN ldm 
viec trong doanh nghiep cd vdn ddu tu nudc 
ngodi a Viet Nam 

Cdng udc 87 (nam 1948) ve quyen 
ty do hiep hpi va ve viee bao ve quyen td 
chirc thi tu do cdng doan la mpt trong nhihig 
quyen guan trpng, thupc nhdm quyen ddi xir 
binh dang giua NLDNN va ngudi lao ddng 
ban dia. ILO ciing the hien ro quan diem 
nay trong Cdng udc so 98 (nam 1994) ve ap 
dung nhihig nguyen tac cua quyen td chirc 
va thuong luong tap the, Cdng udc sd 97 
(nam 1994) ve ngudi lao dpng di tru. 

Theo Dieu 5 cua BLLD Viet Nam nam 
2012, ngudi lao ddng cd quyen thanh lap, 
gia nhap, boat ddng cdng doan theo Luat 
Cdng doan de bao ve quyen va Igi ich hgp 
phap cua cua minh. Tuy nhien, theo quy 
dinh tai Dieu 10 Hien phap nam 2013, Dieu 
1 va Dieu 5 Luat Cdng doan Viet Nam nam 
2012, Cdng doan la to chirc chinh tri - xa hpi 
rdng lon cua giai cap cdng nhan va ngudi 
lao dpng Viet Nam tu nguyen thanh lap dudi 
su lanh dao cua Dang Cgng san Viet Nam, 
la thanh vien trong he thong chinh trj xa hdi 
cua Viet Nam, la trudng hgc chii nghTa xa 
hpi cua ngudi lao ddng. Nhu vay theo quy 
dinh tren, chi ngudi lao ddng Viet Nam mdi 
dugc thanh lap, gia nhap va hoat ddng trong 
td chuc Cdng doan Viet Nam vdi tu each la 

doan vien cdng doan. Ngupc lai, NLDNN 
lam viec tai Viet Nam khdng cd quyen nay; 
ddng thdi, ho ciing se khdng cd quyen tham 
gia Ban Chip hanh Cdng doan co sd ya 
khdng thi trd thanh ngudi dai dien cho tap 
thi lao dgng trong cac boat dpng nham bao 
ve quyin va lgi ich hgp phap cua t^p the lao 
ddng trong doanh nghiep. 

Ddi tugng dugc gia nhap, thanh lap 
cdng doan theo phap luat Viet Nam cd su 
khac biet vdi cac quy dinh phap luat qudc 
tl. Cdng udc sd 87 cua ILO va cac giai thich 
chinh thuc cua Uy ban vl Tu do Hiep hdi 
cua ILO: tit ea ngudi lao ddng, khdng cd 
su phan biet dya tren bat cu dac diem nao 
nhu nghl nghiep, gidi tinh, tudi tac, ngudn 
gdc xuat than, dan tdc, qudc tich, tinh trang 
hdn nhan... deu cd quyen ty do thanh lap 
hoac gia nhap cdng doan. Cdng udc 87 chi 
cd ngoai le vdi ddi tugng la nhimg ngudi 
Iam viec trong luc lugng quan dpi va cdng 
an. Theo dd, quyen thanh lap, gia nhap cdng 
doan cua nhimg ddi tupng nay se do phap 
luat qudc gia quy djnh. Trong khi dd, phap 
luat Viet Nam da loai tru quyen dugc tiianli 
lap va gia nhap cdng doan eua mgt sd ddi 
tugng nhu: ngudi lao ddng dang lam viec 
tai Viet Nam khdng cd qudc tich Viet Nam; 
ngudi lao ddng trong Idiu phi chinh thuc, 
ngudi lao dpng ty do, khdng cd quan he viec 
lam va ngudi lao dpng lam viec cho ca nhan, 
hd gia dinh. 

Lien quan den quy dinh tren, mdt 
diem can luu y la mac du BLLD va Luat 
Cdng doan loai trir cac ddi tugng lao ddng 
tren khdng cd quyen thanh lap va gia nhap 
cdng doan, nhung Dieu le Cdng doan Viet 
Nam van md rpng quyen nay cho ca ddi 
tugng la ngudi lao ddng ty do hgp phap. 
Ben canh dd, Muc 1.2 Dieu le Cdng doan 
Viet Nam, van ban hudng dan thi hanh Dieu 
le Cdng doan Viet Nam lai han che rndt sd 
ddi tugng la "a. Ngudi lao ddng cd qudc tich 
nudc ngoai dang lam viec tai Viet Nam; b. 
Chu doanh nghiep, chu tich hdi ddng quan 
tri, chu tich hdi ddng thanh vien, tdng giam 
ddc, giam ddc; ngudi dugc uy quyen quan 
ly doanh nghiep hoac ky hop ddng lao dpng 
vdi ngudi lao dgng trong doanh nghiep 
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Ihupc khu vyc ngoai nha nudc, khu vuc cd 
vin diu tu nudc ngoai, bao gdm: phd chu 
tich hdi ddng quan tn, phd tdng giam ddc, 
pho giam ddc, giam ddc nhan su; c. Hieu 
tmdng, vien trudng; phd hieu trudng, phd 
vi§n trudng duoc uy quyen quan ly don vi 
hoac ky hgp ddng lao dpng vdi ngudi lao 
dpng trong don vi sy nghiep ngoai cdng lap; 
d. Xa vien trong cac hpp tac xa nong nghiep; 
d. Ngudi dang trong thdi gian chap hanh cac 
hinh phat tu theo quyet dinh cua tda an". 

Vi vay, de bao dam sy tuong thich 
giiia phap luat qudc te ya phap luat qudc 
gia, phap luat Viet Nam can timg budc hoan 
tiiien theo hudng bao dam quyen thanh lap 
cong doan ddi vdi nhiing ngudi lao dpng 
hien dang khdng cd quyen thanh lap va gia 
nhap cong doan. Cd quan diem cho rang: 
"nham tao dieu kien cho nhiing NLDNN 
CO dugc mgt td chuc edng doan de bao ve 
mpt each tich eye cac quyen va lgi ich chinh 
dang cua hp trong qua trinh lao dgng tai Viet 
Nam, ...nen xem xet cho phep thanh lap 
c6ng doan cua NLDNN tai Viet Nam, cd su 
quan ly cua Nha nudc. Dieu nay cd y nghia 
la chiing ta cd the xem xet mpt each tich cue 
theo hudng cdnĝ  doan lao dgng nudc ngoai 
chi boat dgng nhara bao ve quyen lgi ich lao 
d6ng nudc ngoai chii khdng phai la td chirc 
mang tinh chat chinh tri - xa hdi nhu Cdng 
doan Viet Nam. Hay ndi each khac, chung ta 
CO the thira nhan su tdn tai cua to chuc cdng 
doan cua NLDNN nhu la mpt td chirc xa hpi 
- nghe nghiep tren lanh tho Viet Nam, khong 
lien quan den chinh tri'"*. 

Tren thuc te, Viet Nara van chua phe 
chuan va tham gia Cdng udc sd 87 eua ILO 
da ban hanh tir nain 1948 vdi nhieu npi dung 
quan trgng ve quyen tu do hiep hdi va quyen 
duge td chiic. De khac phuc tinh trang phap 
lu t̂ Viet Nam cd nhirnĝ  diem chua phu 
hgp vdi phap luat qudc te, trong thdi gian 
tdi Nha nudc can xem xet, can nhae ye viec 
phe chuan ya gia nhap edng udc nay de phap 
lu$t ve quyen cdng doan cua ngudi lao ddng 

tai Viet Nam cd co hdi tilp can va kl thira 
nhdng quy^dinh tiln bd, phu hgp cua phap 
luat qudc tl. 

_ Thir ba, ddi vai cdc quy dinh bdo ddm 
quyen tu do lien ket ciia ngudi lao ddng. 

Thiet che dai dien trong quan he lao 
dgng thyc chit la sy biiu hien viec thue 
hien quyin tu do lien kit trong quan he lao 
dpng, bao gdm hinh thiic dai dien va each 
thirc td chiic dai dien cho thanh vien cua 
td chiic cung nhu nhiing boat ddng trong 
quan he lao dgng de bao ve quyin va lgi ich 
cho thanh vien cua to chiic do; nd yeu ciu 
bao dam thuc hien ca voi td chicc dai dien 
cho ngudi lao ddng va td chiic dai dien cho 
ngudi sir dung lao ddng. Tren thuc tl, khong 
cd cdng doan thi khdng tdn tai quan he lao 
dpng tap the, raa chi cd tap hgp cac quan he 
lao ddng ca nhan; nhung khong cd td chiic 
dai dien cho ngudi sir dung lao dong thi 
van ton tai quan he lao ddng tap the, it nhit 
la d cap doanh nghiep. De cd su van hanh 
binh thuong cho ngudi lao dgng, nhat dinh 
phai cd td chiic dai dien cho ngudi lao dpng 
(cdng doan). Chinh vi vay, luat quan he lao 
ddng cua mgt so nudc tham chi chi co quy 
dinh vl cdng doan ma khdng co quy dinh 
ve td chifc ngudi su dung lao dpng. Nhieu 
nudc nhap luat cdng doan va luat quan he 
lao dpng la mpt. 

NIU khdng cd td chiic cdng doan hoac 
cd nhung khdng that (tiic la khdng dai dien 
that va khdng bao ve that) thi thiet chi dai 
dien se khdng boat dong, kl ca trudng hgp 
cd thanh lap ciing khdng boat dgng dugc^ 

Theo cam kit trong Hiep dinh CPTPP, 
rieng Viet Nam cd dugc thdi gian chuan bi 
la 05 nam kl tir ngay Hiep dinh cd hieu lyc 
(tire la khoang 07 nam kl tu khi ky Hiep 
dinh) dl cho phep cac td chuc cua ngudi 
lao ddng d cip co sd doanh nghiep cd th6 
gia nhap hoac cung nhau thanh lap td chiic 
cua ngudi lao dong d cap cao ban nhu cap 
nganh, cip vung theo dung trinh tu dang 

4 Cao Nhat Linh, Bao ve quySn, Igi ich cua NLDNN tai YiSt Nam (http://sunlaw.com-vn/news/bao-ve-quyen-loi-ich-

cua-nguoi-lao-dong-nuoc-ngoai-tai-viet-nam.aspx). 
5 Nguyin Manh Circmg, Mo hinh quan he lao dong o Viet Nam, Nxb. Khoa hoc va Ky thuat, Ha Ngi 2013 
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ky dupc phap luat quy dinh mdt each cdng 
khai, minh bach. Tdn chi, muc dich, trinh tu, 
thii tuc thanh lap va phuong thiic boat dgng 
ciia cac td chitc cua ngudi lao dpng d miic 
do nay ciing phai tuan thu day du theo cac 
quy dinh cua phap luat Viet Nam va phii hgp 
vdi cae quy djnh cua ILO. Thdi gian chuan 
bi nay la de Viet Nara hoan thien he thdng 
phap luat va td chirc bd may quan ly de bao 
dam tot nhat quyen Igi cho ngudi lao dpng^ 
Tham gia vao Hiep dinh CPTPP, Viet Nam 
se phai tdn trpng day du nguyen tac tu do 
lien ket va day dupc coi la plian khd khan 
nhat trong eac thach thiic ve lao dpng cua 
Hiep dinh CPTPP. Hien nay, tat ca eac cdng 
doan deu phai thupc Tdng Lien doan Lao 
dpng Viet Nara. Nhung theo CPTPP, ngudi 
lao ddng cd quyen ty do thanh lap hoac gia 
nhap to chirc ma hg lya chgn. Day la mgt 
thay ddi quan trgng khdng chi ddi vdi ngudi 
lao ddng va Tdng Lien doan Lao dpng Viet 
Nam ma cdn ddi vdi ngudi sir dung lao 
dpng va Chinh phii. Bdi vi ngudi sir dung 
lao dpng cd the phai img phd vdi cac td chuc 
cua ngudi lao ddng khdng thudc Tdng Lien 
doan Lao ddng Viet Nara tai noi lam viec va 
Chinh phu se phai xay dimg mdt he thdng 
hieu qua de xac nhan cac td chiic nay vdi tu 
each la td chiic dai dien cua ngudi lao dgng 
tham gia vao thuang lupng tap the va cac 
hanh dpng tap the khac trong quan he lao 
dpng. Nhu vay, BLLD can bd sung cac quy 
dinh ve td chiie dai dien cua ngudi lao ddng, 
ve thu tuc dang ky, nghTa vu, quyen ban ty 
chu phu hgp vdi quy dinh eua ILO va phap 
luat Viet Narn, nham hudng den muc dich 
bao dam quyen cua tao ddng nudc ngoai tai 
cac doanh nghiep raa hp lam viec. Trudc het 
la cac hinh thiic tuong tac da dugc quy dinh 
trong phap luat, bao gdm ddi thoai, thuong 
lugng tap the, dinh cdng va cac boat dgng tap 
the khac trong quan he lao dpng. Ngoai ra_, 
phap luat ciing can bd sung cac npi dung ve 
bao ve td chirc cua ngudi lao ddng de khdng 
bi ngudi su dung lao dpng can thiep va phan 
biet ddi xu nham vd hieu hda hoac lam suy 

yiu kha nang dai dien, bao ve cho quyen 
lgi eua ngudi lao ddng; bao dam nghTa vu 
thucmg lugng thien chi cua ngudi sii dung 
lao ddng khi tiln hanh thuong lugng tap the 
vdi td chiic cua ngudi lao ddng ve tien luang 
va cac dieu kien lao ddng khac. 

Thw tw, vdn di bdo ddm quyen cua 
NLDNN tham gia bdo hiimxd hoi bat budc 
tgi doanh nghiep cd vdn ddu tu nudc ngodi 
a Viet Nam 

Hien nay, Luat Bao hiem xa hdi 
(BHXH) nam 2014, sira ddi nam 2015 (thay 
thi Luat BHXH nam 2006) da bd sung 
NLDNN lam viec tai Viet Nam vao dpi 
tupng ap dung BHXH bat budc. Theo Dieu 
124 Luat BHXH nam 2014, sua ddi, bd sung 
nam 2015, quy dinh nay cd hieu luc thi hanh 
tir ngay 01/01/2018. Viec tham gia BHXH 
va cac che dp BHXH eu the ap dung ddi vdi 
NLDNN can dugc quy dinh chi tiet. 

Can nghien ciiu xay dung cac dieu 
kien de ky ket cae hiep dinh khung vdi mpt 
sd nudc phai cu ve chinh sach BHXH cho 
lao dpng di cu, dac biet la lao ddng nudc 
ngoai den Viet Nam lam viec, thiic day bao 
ve quyen eua ngudi lao dpng di cu. Bdi 16, 
viee thye hien BHXH bit budc vdi NLDNN 
se rat khd khan khi Viet Nam cdn thieu su ket 
ndi va thda thuan hgp tac trong ITnh vyc nay 
vdi cac ddi tac. Vi vay, xac dinh ro ddi tupng 
tham gia ciing nhu quy dinh ve thue hay 
chuyen ddi tien te la nhirng yeu td khdng the 
thieu trong thuc thi chinh sach BHXH vdi 
ngudi lao ddng di tru. Day chinh la bao dam 
nguyen tac cdng bang va tranh tinh trang thu 
bao hiem chdng cheo, gay anh hudng khdng 
tot ddi vdi_ ngudi lao dpng va doanh nghiep. 
Neu cac yeu td tren khdng rd rang, thi trudng 
lao ddng ndi rieng va mdi trudng dau tu 
ndi chung khd trarih khdi nhirng anh hudng 
tieu eye. Vi vay, can sdm ban hanh van ban 
hudng dan thi hanh che do BHXH bat budc 
vdi NLDNN vao Viet Nam lam viec. Dieu 
nay khdng chi cu the hda Luat BHXH vol 
cac nudc nhara bao dam tdi uu hda cac quySn 

6 Vu Chinh sach ihucmg mai da bien - Bp Cong thirong (2019), Cac cam k€t vl Lao dong - Cong doan ciia Hiep dinh 
CPTPP, https://scl.quangbinh.gov.vn/3cms/cac-cam-ket-ve-lao-dong—cong-doan-cua-hiep-dinh-cptpp.htm 
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Id khdng chi cho NLDNN lam viec tai Viet 
Nam ma cdn dam bao quyen lgi cho sd ddng 
ngudi lao dpng Viet Nam dang va se di lam 
viec d nudc ngoai. 

Thu nam, hodn thien cjuy dinh phdp 
ludt ve qudn ly nhd nudc ddi vai lao ddng 
ia nguai nuac ngodi ldm viee trong doanh 
nghiep cd vdn ddu tunudc ngodi tgi VietNam 

Bdi canh qudc te hien nay vira mang 
din nhiing thuan Igi, vira tao ra nhiing khd 
khan cho edng tac quan ly lao ddng nude 
ngoai cua Viet Nam. Chinh vi vay, giai phap 
hoan thien quy dinh phap luat ve quan ly nha 
nudc doi vdi ngudi lao ddng la ngudi nude 
ngoai lam viee trong doanh nghiep cd vdn 
dau tu nudc ngoai tai Viet Nam dugc dat ra. 
Cu thi: 

Mpt Id, tiep tuc hoan thien he thdng 
chinh saeh, phap luat ve quan ly lao dpng 
nudc ngoai phu hgp vdi cac quy dinh cua 
phap luat qudc te. Tiep tuc nghien cuu, dam 
phan, ky ket, phe chuan cac cdng udc qudc 
te lien quari. Xay dung Luat cho lao ddng 
di cu bao gdm ca ddi tupng lao ddng di lam 
viec d nude ngoai va lao ddng ngudi nudc 
ngoai den Viet Nam lam viec, cho phep 
dieu chinh tat ca cac ddi tugng theo hudng 
khuyen khich di cu hop phap, an toan, phdng 
chong di cu trai phep tren co sd xem xet qua 
trinh di cu nhu mdt chinh the lien tuc, thong 
nhat va bao trum dugc cac ddi tupng di cu 
va mpi giai doan cua qua trinh di cu (trudc 
khi di, xuat canh, nhap canh, hoi huong va 
tai hda nhap). 

Hai Id, sira ddi, bd sung ndi dung ve 
lao ddng nudc ngoai lam viec tai Viet Nam 
trong BLLD nam 2012 theo hudng tang 
cudng cdng tae quan ly nha nudc ve lao ddng 
nudc ngoai, don gian hda cac thu tuc hanh 
chinh de phii hcrp vdi thi trudng lao ddng ya 
tao dieu kien de doanh nghiep, td chiic tuyen 
lao ddng nudc ngoai ma lao dgng Viet Nam 
khong dap iing dugc. Cu the la: 

- Trong qua trinh sira ddi BLLD, can 
nghien ciiu, hoan thien ca che, chinh sach ve 
quan ly lao ddng nudc ngoai lam viec tai Viet 
Nam ddng bd vdi cac quy dinh cd lien quan 
den Luat Dau tu, Luat Nhap canh, xuat canh, 
qua canh, cu tru eua ngudi nudc ngoai tai 

Viet Nam de nang cao hieu qua quan ly nha 
nudc trong ITnh vuc nay. Nghien cim, sua ddi 
cac quy dinh vl thanh vien gdp vdn la ngudi 
nudc ngoai theo hudng quy dinh miic gdp 
von cu the, phu hgp dl tranh lam dung. Cin 
cd cac quy dinh cu the ve muc gdp vdn phu 
hgp de dugc xac nhan khdng thudc dien cip 
giay phep lao dgng cho lao dgng nudc ngoai 
la chii dau tu, chu sd hiiu doanh nghiep va 
phil hop vdi thdng le quoc tl. 

- Hd so de nghj xac nhan NLDNN 
khdng thupc dien cap giay phep lao ddng cin 
quy dinh bd sung them giay kjiam siic khde 
va phieu ly lich tu phap cua timg ngudi, dl 
chat che ban trong cong tac quan ly. 

- De nghi nghien ciiu xem xet, sua ddi 
ve dieu kien cap Giay phep lao ddng gidng 
nhu cac qudc gia khac. Theo dd, Bd Lao 
dpng - Thuang binh ya xa hdi se ban hanh 
danh muc nganh nghe cdng viec dugc phep 
tuyen dung lao ddng nudc ngoai hang nam 
hoac theo giai doan. Can cii vao danh muc 
cdng viec dd, cac doanh nghiep, nha thau 
mdi dugc tuyen dung lao ddng nudc ngoai 
lam viec tai VietNam. 

- Nghien ciru siia ddi cac quy dinh ve 
hd sa, giay td de nghi cap Giay phep lao 
ddng hoac xac nhan khong thudc dien cap 
giiy phep lao ddng de bao dam cai each thu 
tuc hanh chinh va nang cao hieu qua quan 
ly nhu: bd ly lich tu phap phia nudc ngoai; 
quy dinh cu till ve thdi gian kinh nghieni 
cua vi tri cdng viec nha quan ly, giam ddc 
dilu lianh; hudng dan cu the doi vdi cac loai 
bing cap, trinh dp chuyen mdn ciia ngudi 
nudc ngoai... 

- Dh nghi cho phep chudi hop ddng 
lao dpng ddi vdi NLDNN (Dieu 22) de phu 
hgp vdi ngi dung cua Giay phep lao dpng 
ciing nhu phii hop vdi quy dinh cua phap 
luat hien hanh. 

- Bd sung trach nhiem cua co quan 
quan ly nha nudc ve lao ddng, dac biet la 
thim quyin cua Bd Lao dgng - Thuang binh 
va xa hpi nham tang hieu qua quan ly lao 
dpng nudc ngoai. Thep dd, gdp phan khac 
phuc mpt sd bit cap ddi vdi cac trudng hgp 
NLDNN lam viec cho cac Bd, nganh, co 
quan trung uong va dia phuang. 
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vdn vai trieu ddng dl dugc coi la thatih vien 
gdp von va dugc xac nhan khdng thugc dien 
cip giiy phep lao ddng (nhu da xay ra d tinh 
Khanh Hda, tinh Ba Ria - Viing Tau). Do 
do, cin cd cac quy dinh cu thi ve miic gdp 
vdn phu hgp dl dugc xac nhan khdng thupc 
dien cip giiy phepjao dpng cho lao dpng 
nudc ngoai la chu diu tu, chu sd huu doanh 
nghiep va phu hgp vdi thdng le qudc te' • 

Ba Id, trudng hgp khdng thudc dien 
cap giay phep lao ddng la thanh yien gdp 
vdn: Theo quy dinh tai khoan 1 Dieu 24 cua 
Luat Dau ty thi nha dau tu co quyen gdp 
vdn, mua cp phan, phan vdn gdp vao td chirc 
kinh te. Dong thai, Luat Dau Ur khdng cd 
quy dinh cu the ve rniic gdp von bao nhieu 
thi dugc coi la nha dau tu. Do dd, cd mdt sd 
trudng hpp lgi dung quy dinh nay chi gdp 
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QUYEN HANH PHAP THEO... 
(Tiep theo trang 20) 

Chfnh phil - quyen hanh phap - ed 
nhiem vu hoach dinh chinh sach nha nudc 
va chiu trach nhiem trudc chinh sach dua 
ra do. Hien phap cung phai xac dinh trach 
nhiem ciia Chinh phu ddi vdi chinh sach cua 
minh nhung ca che trach nhiem chua dugc 
lam rd. Dac biet, van de trach nhiem_ tieu 
eye cua Chinh phii (Chinh phu cd bj bat tin 
nhiem, bi giai tan giii:a nhiem ky nhu Hien 
phap nam 1946 da co quy dinh hay khdng) 
thi van nhu cac Hien phap trudc la khdng 
dupc quy dinh. Khi Hien phap khdng (hoac 
chua) neu van de nay, cd nghTa la su thi hien 
vi tri, vai trd cua Chinh phii vdi ti'nh each la 
CO quan thuc hien quyen hanh phap la chua 
hoan toan thanh cdng. Ban nang cua Chinh 
phu vdi tinh each la co quan thuc hien quyen 

hanh phap - hoach dinh va thyc thi chinh 
sach qudc gia - ddi hdi phai cd co ehe cdng 
dong trach nhiem (trach nhiem tap the -
collective responsibility) rat cao. Cac phien 
hpp Chinh phu phai dupe td chiic sao cho 
cd the bao dam de cae thanh vien thang than 
ban thao cac van de gai gdc cua qude gia, 
giai quyet nhirng xung dot ve Igi ich trong 
hoach djnh chinh sach. Tinh traeh nhiem tap 
the the hien mot Chinh phu thyc thi quyen 
lyc "manh me va sang sudt". Duong nhien, 
di ciing vdi tinh traeh nhiem tap thi doan 
ket, thdng nhat nay phai la co chi chiu ciing 
trach nhiem tap the chung - bi bit tin nhiem, 
bi lat do. Ca che dd chinh la gdp phan de cao 
vi tri cua Chinh phu dung vol tinh chit thyc 
hien quyen hanh phap cua nd • 

7 De tai khoa hoc cap Bg (2018), Quan ly Nha nuac ve lao dong nuoc ngoai tai Viet Nam trong boi canh hgi nhap qu6c 
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