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Abstract 

The court for intellectual property is a specialized one established 
in several countnes to deal with disputes on intellectual property. 
Currently, disputes on intellectual property m Vietnam are more 
and more complicated, this development requires an establishment 
of a specialized court in the People's Court system for protection 
of property rights. Intellectual property for individuals and entities. 
This is an objective requirement in the process of judicial reform 
in general and improvement of the legal mechanism to protect 
intellectual property rights in Vietnam. 

1. Bao ho quy^n sfr hmi tri tug fr Vift Nam 
6 Viet Nam, bao hp so huu tri tue (SHTT) 

la mgt ITnh vuc con kha mai me, song y tuong 
v8 bao ho SHTT ma truoc tien la quyen tac gia 
d§ duac ghi nhan ngay ttr ban Hign phap d4u 
tien nam 1946 (Bihx 10, 12, 13). Nha nuac 
Vî t Nam dan chu cong hoa da thua nhan 

quyen tu do ngon luan, tu do xuat ban ciia 
cong dan, quyen nghien cuu khoa hgc, sang 
tac van hgc, nghe thuat va bao dam quyen tu 
hiJU tai san ciing quyen lgi cua tri thurc. Nam 
1986 danh dau mgt moc mai trong boat dgng 
bao hg SHTT noi chung va quyen tac gia 
noi rieng: Chfnh phu nuac Cong hoa XHCN 

Bii vi6t c6 sir d\ing kSt qua nghien ciiu ciia De tai nghien ciiu khoa hoc cap bp: "Co so ly luan va thirc tiln thanh lap 
T6a sa hihj tri tue cr Vi?t Nam" ciia Vî n Nghien cihi Lap phap do TS. Nguyin Van Luat lam Chii nhi?m". 
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Viet Nam da ban hanh Nghi dinh 142/CP -
van ban rieng biet dau tien dk dihu chinh cac 
quan he xa hgi ve quyen tac gia. Tu do din 
nay, co nhi6u van ban vg bao hg quy^n SHTT 
tiep tuc dugc ban hanh, the hien mgt buoc 
tien dang ke trong boat dgng lap phap vh ITnh 
vuc bao hg SHTT. 

Theo khoan 1 DiSu 4 Luat SHTT nam 
2005 (sua dpi nam 2009), quyin SHTT la 
quyen cua to chiic, ca nhan doi vai tai san 
tri tue, bao gom quyen tac gia va quyen lien 
quan den quyen tac gia, quyen so hiiu cong 
nghiep (SHCN) va quyen doi vai giong cay 
trong, theo do chu the ciia quyin SHTT gdm 
ca ca nhan va phap nhan. d Viet Nam, quyen 
va lgi ich hgp phap ciia cac chu the phap 
luat (gom ca nhan va phap nhan) deu dugc 
phap luat bao hg, Toa an nhan dan (TAND) 
CO chiic nang va nhiem vu bao ve quyen va 
lgi ich hgp phap ciia to chiic va cac nhan: 
"TAND CO nhiem vu bao ve cong ly, bao ve 
quyen con nguai, quyen cong dan, bao ve 
che do XHCN, bao ve lgi ich cua Nha nuac, 
quyen va lgi ich hgp phap ciia to chiic, ca 
nhan" (khoan 1 Dieu 2 Luat To chiic TAND 
nam 2014). 

Khoan 1 Dieu 14 Hien phap nam 2013 
quy dinh: " 6 nuac Cgng hoa XHCN, cac 
quyen con nguoi, quyen cong dan ve chinh 
tri, dan sir, kinh te, van hoa, xa hgi dugc cong 
nhan, ton trgng, bao ve, bao dam theo Hien 
phap va phap luat". Theo do, quyen SHTT 
dugc phap luat ghi nhan va bao hg. Cu the, 
Hiin f)hap nam 2013 da quy dinh r5 trong 
cac Dieu 40, 41, khoan 2 Dieu 62: Mgi nguai 
CO quyen nghien ciiu khoa hgc va cong nghe, 
sang tao van hgc, nghe thuat va thu hucmg lgi 
ich tir cac boat dgng do (Dieu 40); Mgi nguai 

CO quygn huong thu va ti6p can cac gia tri 
van boa, tham gia vao dai s6ng van hoa, su 
dung cac ca sa van hoa (Dilu 41);^Nha nuoc 
uu tien d4u tu va khuyen khich to chiic, ca 
nhan d k tu nghien ciiu, phat trien, chuyen 
giao, ling dung co hieu qua thanh tuu khoa 
hgc va cong nghe; bao dam quyen nghien ciiu 
khoa hgc va cong nghe; bao hg quyen SHTT 
(khoan 2 Dieu 62). 

Luat SHTT nam 2005 (siia d6i nam 2009) 
khong CO quy dinh rieng vl co che giai quyet 
tranh chap quyin SHTT. Dilu 198 Luat nay 
quy djnh, khi c6 ca so dl cho rang tai san tn 
tue dugc bao hg dang bj xam pham bai mgt to 
chiic/ca nhan nao do, chu so hiiu tai san tri tu$ 
CO thi khai kien ra toa an de bao ve quyen, lgi 
ich hgp phap ctia minh, day la bien phap dan 
su. Theo do, khi xay ra tranh chap ve tai san 
tri tue, chu so hiiu tai san tri tue can cii theo 
quy dinh phap luat to tung dan su de khai kien 
ra toa an dl bao ve quyen Igi hgp phap ciia 
minh. Khi khai kien VLI an dan su, chii sa hthi 
tai san tri tue co quyen yeu cau Toa an co tham 
quyen buoc cham diit hanh vi xam pham; xm 
loi, cai chinh cong khai; thuc hien nghTa vii 
dan su; boi thuang thiet hai; tieu huy hoac 
bupe phan phoi hoac dua vao sir dung khong 
nham muc dich thuang mai doi vai hang hoa, 
nguyen lieu, vat lieu va phuang tien dugc sir 
dung chu yeu de san xuat, kinh doanh hang 
hoa xam pham quyin SHTT voi dilu kien 
khong lam anh huong din kha nang khai thac 
quyen ciia chii dil so hiju tai san tri tue (Dilu 
202). Ngoai ra, khi khoi kien hoac trong qua 
trinh Toa an thu ly giai quyit tranh chap, chu 
so hChi tai san tri tue co qu^^ln yeu cSu Toa 
an dp dung bien phap khdn cSp tam thai trong 
mgt so truang hgp^ 

hang hoa bi nghi ngo xam ph^m quyin so h&u tri Ui§, 
ado: 

Dieu 207, Cac bien phap khan cap lam thm 
Cac bien phap khan cap t^m thoi sau day duac ap dvng dfli 
nguyen lieu, vat lieu, phirong tien san xuat, kinh doanh ban 
a) Thu giir; 
b) Ke bien, 
c) Niem phong; cam thay doi hi^n trang; cam di chuyen, 
d) Cam chuyen dich quyen sa hiiu 
Cac bien phap khan cap t^m thoi khac dugc ap dung theo quy dinh ciia Bo luat To tung dan su. 
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Theo khoan 2 Dilu 30 va khoan 1 Dieu 37 
Bg luat T6 tung dan su (TTDS) nam 2015, khi 
xay ra tranh ch4p trong qua trinh khai thac va 
sii dung tai san tri tue vi muc dich lgi nhuan 
la tranh chip vl kinh doanh thuang mai thugc 
thim quyin giai quyet so tham tai TAND cap 
tmh. Theo Luat T6 chiic TAND nam 2014, 
TAND cip tmh bao gom: Toa hinh su, Toa 
dan su, Toa hanh chmh, Toa kinh te, Toa 
lao dgng, Toa gia dinh va nguofi chua thanh 
nien. Truemg hgp can thiet, Uy ban thuang 
vu Quoc hgi quyet dinh thanh lap Toa chuyen 
trach khac theo dl nghi cua Chanh an TAND 
t6i cao (Diem b, khoan 1, Dieu 38). Trong do, 
Toa dan su giai quyet cac vu viec dan su; giai 
quyet cac vu viec kinh doanh thuang mai, 
pha san, lao dgng, hanh chinh trong truong 
hgp tai Toa an do khong to chiic Toa kmh 
tl, Toa lao dgng, Toa hanh chinh; Toa kinh 
te giai quyet cac vu viec kinh doanh thuang 
mai, pha san (khoan 2, 3, Dieu 3 Thong tu 
01/2016/TT-CA3). Nhu vay, nhiing tranh 
chip vl tai san tri tue khong lien quan den 
kinh doanh thuong mai se do Toa dan sir giai 
quyit (khong co muc dich Igi nhuan), con 
nhiing tranh chap ve tai san tri tue lien quan 
den kinh doanh thuang mai (co muc dich Igi 
nhuan) do Toa kinh te giai quyet, trong do, 
tranh chap ve quyen tac gia, quyen hen quan 
dugc giai quyet theo quy dinh ciia phap luat 
vl TTDS hoac trgng tai (khoan 3 Dilu 49, 
Nghi dinh 22/20 Ig/ND-CP"). 

Tuy nhien, viec ap dung trinh tu nhu quy 
dinh phap luat TTDS trong giai quyet tranh 
chap quyen SHTT da bgc lg nhieu han che 
(dac biet la khi giai quyet cac tranh chap 
lien quan den doi tugng dac thii nhu sang 
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che, xac dinh hanh vi canh tranh khong lanh 
manh lien quan den doi tugng SHTT dugc 
bao hg), ca che kien dan su ruam ra, ton kem 
va it hieu qua, vi the nganh toa an can phai 
CO CO che phap ly rieng de giai quyet tranh 
chap quyen SHTT, qua do bao ve quyen va 
lgi hgp phap ciia cac chii the so hiiu tai san 
tri tue. 

2. Thu-c tien giai quy t̂ cac tranh chap so" 
htru tri tu§ o" Viet Nam hien nay 

Theo so lieu thong ke cua TAND toi 
cao, viec giai quyet cac vu an tranh chap ve 
quyin SHTT tir nam 2000 din nam 2005 
(giai doan truac khi c6 Luat SHTT) cua toan 
nganh Toa an nhu sau: thu ly 93 vu an, da 
giai quyet 61 vu an, trong do: dinh chi, tam 
dinh chi 16 vu an; boa giai thanh 12 vu an; 
dua ra xet xir 33 vu an (bao gom 11 vu an 
tranh chap quyen tac gia va quyen hen quan, 
22 vu an tranh chip vl quyin SHCN). Ke tir 
khi Luat SHTT co hieu lire thi hanh (tir ngay 
01/7/2006), tinh hinh giai quyit cac tranh 
chip vl quyin SHTT tai Toa an cung khong 
CO su chuyen bien dang ke, theo so lieu 
th6ng ke cua TAND t6i cao tir 01/7/2006 cho 
din ngay 22/6/2009, toan nganh Toa an chi 
thu ly dugc 108 vu an tranh chap ve quyen 
SHTT (trong do chilm da so la tranh chap vl 
quyin tac gia \6i 90 vu; tranh chap ve quyen 
SHCN chilm 10 vu; tranh chip vl hgp ddng 
sii dung tac pham chiem 5 vu; tranh chap 
vl hgp d6ng chuyen giao cong nghe chiem 
3 vu). NIU chi tinh rieng d6i voi Toa phiic 
thim TAND t6i cao tai Ha Ngi thi tir ngay 
01/7/2006 din nay, Toa phiic thim TAND 
tdi cao tai Ha Ngi mai chi thu ly giai quyet 
CO 7 vu an, nhung thuc chat chi la 5 vu an. 

Thong ta 01/2016/TT-CA cua TAND tSi cao ngay 21/01/2016 Quy dinh viec td chiic cac toa chuyen trach tai TAND 
tinh, thanh ph6 n-irc thugc trung uang, TAND huyen, quan, thi xa, thanh ph6 thupc tinh ya tuong duong. 
Nghl dinh 22/2018/ND-CP cua Chinh phu ngay 23/02/2018 quy dinh chi ti^t mot s6 d ik va bieo phap thi hanh Lu^t 
SHTT nam 2005 va Luat sua d6i, b6 sung mpt s6 diSu ciia Luat SHTT nSm 2009 vg quyin tac gia, quyen lien quan. 
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vi CO 2 vu an phai xet xu xii phiic tham lan 
2. Nhin t6ng the, so lugng cac vu dugc thu 
ly a ca hai cap xet xii sa tham va phiic tham 
CO xu huong tang dan, cu the, nam 2006 co 
7 vu, nam 2007 c6 20 vu, nam 2008 co 28 
vu, nam 2009 c6 36 vu .̂ Theo thong ke cua 
TAND toi cao tir thang 7/2006 cho den thang 
6/2012 cac Toa an chi thu ly dugc 92 vu an 
tranh chap ve quyen tac gia. So vu viec con 
qua ban che nay cho thay, cac chu the quyen 
SHTT con e ngai viec khai kien ra Toa an 
ma thay vao do, hg chgn viec xii ly hanh vi 
xam pham bang bien phap hanh chinh. Thuc 
te trong giai doan nay xuat phat tir (i) tinh 
mat can xiing cua luat ngi dung ve quyen tac 
gia va quyen SHCN, (ii) nhihig bat cap cua 
phap luat ve to tung doi vai viec giai quyet 
cac vu tranh chap ve quyen SHTT, va (iii) 
sy non kem ve nang luc chuyen mon ciia cac 
can bg xet xu, he qua la Toa an chua thuc 
su tra thanh kenh giai quyet thuyet phuc, ua 
chuong doi vai cac tranh chap ve tac quyen .̂ 

Nam 2008, luc lugng quan ly thi truang 
da thu ly 2.268 vu xam pham nhan hieu 
va da xu ly dugc 2.105 vu''; nam 2009, Co 
quan Quan ly thi truang phoi hgp chat che 
voi cac luc lugng chiic nang nhu cong an, 
y tl... da tap trung kiem tra cac ca so san 
xuit, chi biin, dong goi, cac diu moi kinh 
doanh, tieu thu hang hoa quy mo lon; da 
phat hien nhiiu vu tai Hai Phong, Ha Ngi, 
thanh phd H6 Chi Minh. Tai thanh pho Ho 

Chi Minh, lire lugng quan ly thi truang da 
xu ly 201 vu xam pham nhan hieu vai so 
tiln phat gin 2,7 ty ddng. E)6ng Nai, Ca 
Mau, Hai Duong cung la nhimg dia phuomg 
CO s6 vu xam pham quyin SHTT bi xu ly 
kha cao, chu yiu lien quan den nhan hieu 
(t^i Ca Mau, luc lugng quan ly thi truang 
da xii ly 186 vu xSm pham nhan hi^u voi so 
tiln phat tren 704 trieu ddng; tai D6ng Nai, 
luc lugng quan ly thj truemg da thu ly 106 
vu xam pham nhan hieu, xu ly 76 vu vai so 
tiln phat hon 191 trieu ddng...)^ nam 2012, 
luc lugng quan ly thj truang da tiln hanh 
xir ly 9.556 vu viec xam pham quyen SHTT, 
trong do CO 8.999 vu gia mao nhan hieu, 67 
vu xam pham quyin nhan hieu, chi d^n dia 
ly, ten thuang mai, kilu dang cong nghiep ;̂ 
trong ca giai doan 2012-2015, cac lire lugng 
chiic nang cua cac bg, nganh da chii tri va 
ph6i hgp voi cac bg, nganh lien quan tien 
hanh thanh tra, kiem tra va tiep nhan 25.966 
vu viec CO dau hieu xam pham quyen SHTT, 
san xuit, buon ban hang gia; da xii ly vi 
pham hanh chinh 25.543 vu viec, trong do 
canh cao 68 vu viec; phat tien 23.197 vu 
viec, tong so tien xii phat vi pham hanh 
chinh gan 97 ty dong; khdi td 381 vu vdi 
553 bi can; xet xu 55 vu (12 vu an hinh su), 
trong do, Toa an tiep nhan giai quyet 177 vu 
viec: (i) xet xii: 55 (12 vu an hinh su); (ii) 
cdng nhan thda thuan: 16; (iii) chuylnilS; 
(iv) dinh chi: 91)'". 

Vien Khoa hoc xet xii TAND toi cao, Chuyen de khoa hpc xet xii. Phap luat vg thii tuc giai quyk tranh chip quy^n 
SHTT t^i TAND, Nxb. Tir phap. Ha Noi, 2010, tr. 47 
TS. Nguyin Hop Toan - PGS, TS. Nguyin Thi Thanh Thiiy - PGS.TS Trtn Van Nam, Thuc trang giai quyet tranh chdp 
ve quyen tic gia Ui Viet Nam giai do^n 2006-20! 2 va mpt so de xuat tigp tuc hoan thien phip luat va thuc thi \h SHTT, 
http://thongtinphapluatdansu.edu.vn/20l3/05/l9/thuc-trang-giai-quyet-tranh-chap-ve-quyen-tc-gia-tai-viet-nam-giai-
doan-20062012-v-mot-so-de-xuat-tiep-tuc-hon-thien-php-luat-v-thuc-Ehi-ve-so-huU"tnac/, 19/5/2013 
Bao cdo t6ng quan tinh hinh thyc thi quyen SHTT, Cue SHTT, nam 2008. 
Bao cao t6ng quan tinh hinh thuc thi quyen SHTT, Cue SHTT, nam 2009. 
Bao cao tflng quan tinh hinh thyc thi quyin SHTT, Cue SHTT, nSm 2012. 
Bao cao Tong ket Chuang trinh hanh dpng phong, chong xam pham quyen SHTT giai doan 2012-2015. 
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Nhiing so lieu neu tren cho thay, sd lugng 
cac vy tranh chip ve quyin SHTT ngay mgt 
gia tang vl sd lugng, tinh chat ngay mdt 
phiic t̂ p them. Tuy nhien, hien nay chiing 
ta chua co Toa chuyen trach ve SHTT cung 
nhu khdng cd Tham phan chuyen trach ve 
ITnh vuc nay, viec dao tao, tap huan chuyen 
mdn vl SHTT chua day dii va hieu qua thap; 
vin con co tinh trang ngudi dugc tap huan 
khdng phai la ngudi xet xir true tiep, hoac 
ngugc lai... Vi vay, Viet Nam can phai thanh 
lap Toa chuyen trach ve SHTT, tap trung cac 
Thim phan dao tao ve chuyen mdn nay de 
xet xu nhimg vu an do, tir do dua ra nhiing 
phan quyit chinh xac, giai quyet dugc tan 
gdc re cac xam pham ve SHTT. 

3. Xu thi hgi nhap qu6c tS va khac 
phuc kip thdi nhung bdt ĉ p trong xfr 
Iy ĉ c tranh chip quyen see hiru tri tue tf 
Vi|t Nam 

Vi?t Nam da ky kit cac hiep dinh song 
phuang lien quan den quyen tac gia nhu: 
Hiep dinh thiet lap quan he quyen tac gia 
Viet Nam - Hoa Ky (nam 1997); Hiep djnh 
giira Viet Nam va Thuy Si ve bao hg quyen 
SHTT va hgp tac trong linh vuc SHTT (nam 
1999); Hiep dinh Thuang mai Viet Nam -
Hoa Ky (nam 2000). Nam 2004, Viet Nam 
da ngp don xin gia nhap de trd thanh thanh 
vien cua Cdng uac Ban (Bern) ve bao hd 
cac tac pham van hgc va nghe thuat da dugc 
ky tai Ban (Thuy Si) nam 1886 va Chii tich 
nuac da ky quyit dinh gia nhap Cdng uac 
R6-ma bao hg ngudi bieu dien, nha san 
xuat ban ghi am va td chifc phat sdng dugc 
thdng qua tai Rd-ma (Italia) nam 1961. Theo 
cam ket tai cac Hiep dinh song phuong vdi 
Hoa Ky, Thuy Sy va yeu cau cua WTO, 
Viet Nam da gia nhap Cdng uac Gia-ne-
va, Cdng udc Bnic-xen va tuan thu cac 
quy dinh ciia Hiep dinh TRIPS (Hiep dinh 

ve cac khia canh lien quan den thuong mai 
ciia quyen SHTT). Phap luat Viet Nam cung 
da ghi nhan tham quyen dan su cho TAND 
de giai quyet cac tranh chap ve SHTT, bao 
gdm: Quyen tac gia, quyen lien quan va 
quyen SHCN, chuyen giao cdng nghe gifta 
ca nhan, td chiic. Viec giai quyet loai tranh 
chap nay dua tren co sd nguyen tac, trinh tu, 
thu tuc dugc quy dinh chung trong Bg luat 
TTDS. Nam 2005, Viet Nam ciing da ban 
hanh Luat SHTT, tuy nhien, van cdn nhieu 
khd khan trong viec xu ly vi pham quyen 
SHTT tai nudc ta. 

Tai Viet Nam, xu ly xam pham quyen 
SHTT ndi chung va xir ly xam pham quyen 
sd hiiu ca nhan noi rieng phu thugc vao chu 
truang, chinh sach vl SHTT d timg giai 
doan. Phap luat ve xir ly xam pham quyen 
sd hiiu ca nhan ciing cd nhirng dau an rieng, 
trong dd, xii ly xam pham quyen cac ddi 
tugng ciia quyen sd hihi ca nhan dugc dac 
biet nhan manh va da co budc phat trien 
dang kl. Diu nhiing nam 80 cua the ky XX, 
Chinh phu da ban hanh mgt sd nghi dinh ve 
bao hg SHCN nhu: Nghi dinh 31/CP ngay 
23/01/1981 vl bao hg sang chi; Nghi dinh 
197/HDBT ngay 14/12/1982 vl bao hd nhan 
hieu hang hda; Nghi dinh sd 85/HDBT ngay 
13/5/1988 vl bao hd kilu dang cdng nghiep; 
Nghj dinh sd 200/HDBT ngay 28/12/1988 
vl giai phap hihi ich. Theo ngi dung cac nghj 
dinh neu tren, mgi hanh vi xam pham ddc 
quyin ciia chii van bang deu bj xir ly theo 
phap luat. Ngudi xam pham phai cham dut 
hanh vi xam pham, bdi thudng thiet hai cho 
chii van bing va chiu hinh thiic xir phat khac 
tiiy theo mirc do xam pham. Chii van bang 
bao hd khi phat hien hanh vi xam pham ddc 
quyin cua minh, cd quyen de nghi co quan 
cd thim quyin, yeu ciu ngudi xam pham 
phai chim diit hanh vi xam pham. Trong 
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tnrcmg hpp tu xet thiy muc dp xam pham 
gay thiet hai nghiem trpng hoac de nghi cua 
minh den ca quan co trach nhiem khong 
dupc giai quyet thoa dang, chu van bang co 
quyen Idiieu nai len TAND co tham quyen. 

Den nam 1989, de nang cao tinh phap ly 
ciia viec bao hp quyen so hiiu ca nhan, Hpi 
dong Nha nuac da thong qua Phap lenh Bao 
hp quyen SHCN. Lan dau tien khai niem 
"SHCN" dupc chinh thiic sir dung trpng cac 
van ban cua Nha nuoc. Trpng do thua nhan 
quyen SHCN la quyen tu hiju. Nam 1993, 
Cue Sang che dupc dpi ten thanh Cue SHCN 
vpi chirc nang, nhiem vu dupc bo sung cho 
phii hpp vai giai doan phat trien mpi ve 
SHCN, chuin bi dua hoat dpng SHCN di 
vao quy dao cua nen kinh te thi truong. Sir 
ra dpi cua Phap lenh da tao su chuyen bien 
sau sac v^ bao hp quyen sp htm ca nhan. Ke 
thua cac quy dinh ciia cac van ban truoc do, 
cac quy dinh trong Phap lenh da thua nhan 
quySn tu bao ve cua cac chu the quyen so 
hiiu ca nhan ciing nhu quyen yeu cau cac co 
quan nha nuoc co tham quyen xu ly hanh vi 
xam pham quyen so huu ca nhan. 

Di xii ly hanh vi xam pham quyen sp 
huu ca nhan thupc tham quyen xet xu cua 
Tpa an, ngay 22/7/1989, TAND t6i cap da 
ban hanh Thong tu s5 03/NCLP, trong do 
d8 cap din viec hucmg dan xii ly cac hanh 
vi xam pham quydn so hiiu ca nhan. Ngay 
28/10/1995, Qu6c hpi da thong qua Bp 
luat Dan su (BLDS) co hieu luc tir ngay 
01/01/1996, trong do toan bp Chuong II, 
Phln thii sau da quy dinh vi bao hp quyen 
so huu ca nhan. Day la co so phap ly cap 
nhdt de viec bap hp quyen so hiiu ca nhan 
dupc thuc hien, qua do gop phan quan trpng 
thuc d4y phat triin su sang tao khong ngimg 
trong linh vuc SHCN. 

8 1 HCHieH CtfU I 

Nham dap iing qua trinh hpi nhap va the 
chi hoa cac quy dinh vi bao hp quyen so 
hiiu ca nhan trong BLDS, chiing ta da ban 
hanh mpt s6 van ban: Nghi dinh s6 63/CP 
ngay 24/10/1996 cua Chinh phti quy dinh 
chi tiit vi quyin so hiru ca nhan; Nghi dinh 
06/CP ngay 01/02/2001 sira dii, bi sung 
rapt s6 diiu cua Nghi dinh s6 63/CP; Nghj 
dinh si 54/2000/ND-CP ngay 3/10/2000 vi 
bao hp quyin so hiru ca nhan dii voi bi mat 
kinh doanh, chi d&n dia ly, ten thuang mai 
va bao hp quyen chong canh tranh khong 
lanh manh lien quan din SHCN; Nghi dinh 
so 42/2003/ND-CP ngay 02/5/2003 vi bao 
hp bi tri thiit ki mach tich hpp. Cac van 
ban nay da co tac dung tich cue trong viec 
chuyen hoa cac quy dinh chung ciia BLDS 
vi SHCN. 

Ngoai viec ban hanh cac van ban phap 
luat neu tren, Viet Nam da tich cue tham gia 
cac dieu uoe quoc te trong Imh vuc SHCN 
nhu; Cong uoe Paris 1883 vi bao ha SHCN; 
Thoa uoe Madrid ve dang ky qu6c ti nhan 
hieu hang hoa; Cong udc Stockholm vi Ti 
chiic SHTT thi gioi (WIPO), Hiep uac hpp 
tac sang chi (PTC), Hiep dinh vi bap hO 
SHTT voi Lien bang Thuy Sy, Hiep dinh 
thuang mai Viet Nam - Hoa Ky (BTA)... 

Dac biet, khi quyin SHTT da tra thanh 
yeu to quan trpng chp su phat triin kinh ti, 
xa hpi ciia dat nuoc, dimg truoc yeu ciu hpi 
nhap sau, rpng, ngay 29/11/2005, Quic hpi 
Viet Nam da thpng qua Lujt SHTT (co hi$u 
luc tit ngay 01/7/2005, dupc siia ddi b i sung 
ngay 19/6/2009), trong do vin di bao ve 
quyen SHTT dupc dac biet quan tam. Lin 
dau tien thuat ngir "bao ve quyin SHTT" da 
dupc su dung chinh thiic trong luat va co 
hin mpt chuang rieng (Chuong XVII) quy 
dinh xit ly xam pham quyin SHTT bjng 
bien phap dan su. 



NHA NirOtC vA PHAP LUAT 

Hi§n nay, cac tranh chap va vu viec lien 
quan din SHTT va bao ve quyen SHTT 
ngay mgt tang. Trong xu the phat trien he 
thdng phap luat nhan quyin va he thdng tu 
phap, viec bao ve quyen cdn dugc xac lap va 
thuc hien bing con dudng td tung tu phap. 
Luat SHTT hien hanh quy dinh nguyen tac 
xac dinh thiet hai do xam pham SHTT va 
can cii xac dinh miic bdi thudng thiet hai do 
xam pham quyen SHTT. Tuy nhien, do tinh 
chit dac thii cua loai tai san nay nen nhieu 
trudng hgp nguyen don khong chung minh 
dugc thi$t hai hoac xac dinh khdng day dii 
vl nhiing thiet hai da xay ra tren thuc te. 
Cac can cii dl xac dinh thiet hai vat chat nhu 
miic giam siit vl thu nhap, lgi nhuan, co hdi 
kinh doanh, danh du, nhan pham va nhiing 
tdn thit khac vl tinh than gay ra cho tac gia 
cua tac pham van hgc, nghe thuat, khoa hgc, 
v.v.. tren thuc te rat khd de xac dinh mdt 
each chinh xac, day du. Han niia, viec xac 
dinh chi phi hgp ly de thue luat su ciing khd 
khan, vi chi cd Luat SHTT hien hanh mdi cd 
quy dinh ben cd hanh vi vi pham phai thanh 
toan cho chii the quyen SHTT khoan chi 
phi thue luat su trong cac vu an tranh chap 
ve quyen SHTT, cdn trong cac vu an khac 
khdng phai chiu chi phi va nhu the nao dugc 
coi la chi phi hgp ly thi rat khd xac dinh. Do 
vay, khi giai quyit van de nay, Toa an da gap 
rat nhieu khd khan trong viec xac dinh thiet 
hai de cd dugc phan quyet chinh xac, diing 
phap luat, dam bao quyen Igi hgp phap cho 
cac ben duang su. 

Cd nhieu nguyen nhan dan den viec cac 
vu an ve SHTT it dugc giai quyet tai Tda 

an, trong do cd nguyen nhan thdi gian xxi 
ly cac vu viec qua lau; thu tuc giay td khdi 
kien phiic tap, dac biet trong trudng hgp ben 
khdi kien la doanh nghiep nudc ngoai; cac 
bien phap ngan chan ngay lap tiic hanh vi 
xam pham theo bien phap dan su rat kho 
ap dung va it hieu qua, dac biet, nang luc 
chuyen mdn ve SHTT cua Tham phan cdn 
chua dap iing dugc yeu cau dat ra. Mdt khd 
khan niia la xac dinh thiet hai do hanh vi 
xam pham quyen SHTT gay ra va cac can 
cir xac dinh muc bdi thudng thiet hai do xam 
pham quyen SHTT". 

Mudn thuc hien tot dugc theo phuang 
thiic nay can thiet phai xay dung va hoan 
thien he thdng Tda an de bao ve quyen. Vdi 
ly do nhu vay, viec thanh lap Tda SHTT d 
Viet Nam se dap ung kip thdi yeu cau khach 
quan nay. 

4. Yeu ciu phat triin d§t nu-drc nhanh, 
bin virng, tan dung thanh cong cuoc each 
mang cong nghiep 4.0 cho phat trien kinh 
ti - sa hoi 

Cimg vdi qua trinh toan cau hoa, hien 
nay, cudc each mang cdng nghiep 4.0 da len 
Idi din mgi khia canh ddi sdng xa hgi. Ban 
chat cua cudc each mang cdng nghiep 4.0 la 
dua tren nen tang cdng nghe sd va tich hgp 
tit ca cac cdng nghe thdng minh de tdi uu 
hda quy trinh, phuang thiic san xuat; nhan 
manh nhung cong nghe dang va se cd tac 
dgng Idn, nhit la cdng nghe in 3D, cdng 
nghe sinh hoc, cdng nghe vat lieu mdi, cdng 
nghe tu ddng hda, ngudi may,... Cudc each 
mang cdng nghiep 4.0 tao dieu kien thuan 
Igi cho viec tao ra cac "nha may thdng minh" 

11 Mai Thoa, C&i thi^t thanh lap Toa chuyen trach vh SHTT, http://congly.vn/hoal-dong-toa'an/nghiep-vu/can-thiet-
thanh-lap-toa-chuyen-trach-ve-so-huu-tri-tue-t79002,htm[. ngay 16/10/2016 
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hay "nha may sd". Trong cac nha may thdng 
minh nay, cac he thdng vat ly khong gian 
ao se giam sat cac qua trinh vat ly, tao ra 
mdt ban sao ao cua thi gidi vat ly. Vdi loT, 
cac he thdng vat ly khdng gian ao nay tuang 
tac vdi nhau va vdi con ngudi theo thdi gian 
thuc, va thdng qua lOS ngudi diing se dugc 
tham gia vao chudi gia tri qua viec sir dung 
cac dich vu nay. 

Cudc each mang cdng nghiep 4.0 dugc 
danh gia se vugt ra khdi quy md cdng 
xudng, doanh nghiep kbi van vat dugc ket 
ndi bdi internet. Cu the, khdng nhiing tat ca 
may mdc thiet hi trong cdng xudng dugc ket 
noi vdi nhau thdng qua Internet, rat nhieu 
cam bi8n ciing ddng thdi dugc lap dat de thu 
thap dir lieu. Dieu nay cho thay, trong bdi 
canh tac ddng cudc each mang cdng nghiep 
4.0, nen kinh te so dan dan dugc binh thanh 
d Viet Nam, chinh vi the, cac sang che, tai 
san tri tue dan dugc phd bien trong nen kinh 
tl sd. Ben canh dd, viec xam pham quyen 
SHTT trong giai doan hien nay dugc thuc 
hien bing nhieu phuang thiic, thii doan mdi 
nhu ap dung cdng nghe cao, sii dung cac 
thiit bi hien dai de san xuat hang boa lam 
cho ngudi tieu dung va co quan quan ly thi 
trudng khd phat hien that/gia. Cac hanh vi 
vi pham nay ngay cang nguy hiem hon d 
tinh chit vi pham, cd td chiic chat che khdng 
nhiing trong pham vi lanh thd Viet Nam 
ma cdn md rdng ddi vdi td chirc va ca nhan 
nudc ngoai. Nhdm tgi pham thugc ITnh vuc 
SHTT cd dac diim rit phiic tap vi chu the 
ciia tdi pham hau het la nhiing ngudi cd dieu 
kien kinh te, trinh do chuyen mon, ky thuat, 
tay nghe cao, am hieu nhimg ITnh vuc minh 

dang quan ly, mdt s6 ngudi cdn cd chiic vy, 
quyen han nhit dinh. Ben canh dd, sir bung 
nd cua khoa hgc, cdng nghe da tao nhieu 
thiet bi, cdng cu, phuang tien pham tdi ngay 
cang tinh vi nen rat khd phat hien. Cac tdi 
xam pham SHTT da gay ra hoac de dga den 
thiet hai nin kinh te cua ca nudc ciing nhu 
timg ITnh vuc, tung nganh, anh hudng den 
tai san, siic khoe va tinh mang con ngudi, 
tac dgng den ca cgng ddng, triet tieu siic 
sang tao va khien gidi dau tu e ngai. 

Tda chuyen trach khdng chi giai quyet 
tranh chap ve quyen sang che, nhan hieu, 
ban quyen thdng thudng ma cdn phai md 
rdng hon vdi tranh chap ve quang cao, tiep 
thi, tranh chap ten mien trong IThh vuc ky 
thuat sd, viec an cap ban quyen tren mang... 
Song song do phai bd sung quy dinh lien 
quan. "Viec nay rat quan trgng de giiip cac 
tac gia bao ve quyen ddi vdi tac phim ciia 
minh trong ky nguyen cdng nghe sd"'̂ . 

Trong bdi canh hgi nhap qudc tl sau 
rdng, tai san SHTT ngay mgt da dang va 
phong phu, dac biet trong ky nguyen cdng 
nghiep 4.0, Viet Nam cin phai tilp tuc hoan 
thien the chi va thiit chi phap luat nhim 
bao hd quyin SHTT ngay mdt hieu qua han, 
dac biet thanh lap Tda SHTT d cip tinh. Day 
la tda chuyen trach trong he thdng TAND 
cap tinh nhim dap irng kip thdi yeu ciu 
giai quyet cac tranh chip ve quyin SHTT 
va nang cao chit lugng giai quyit cac tranh 
chap nay, qua do bao ve quyin va lgi ich hgp 
pbap cua td chiic, ca nhan cd quyin SHTT, 
tao dung CO sd phap ly virng chic cho nin 
kinh te tri thirc d Viet Nam phat triin • 

12 Phuang Loan, Co nen lap Toa SHTT'', http.//plo.vn/plo/co-nen-lap-toa-st>-huu-tri-tue-56827,html, ngay 4/6/2012 
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